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UNITED  STATES  DISTRICT  COURT 
SOUTHERN  DISTRICT  OF  NEW  YORK 


NEW  YORK  IMMIGRATION  COALITION,  ET  AL . , 


Plaintiffs, 

vs.  Case  No.  1 :  1 8 - CF -  0 5 0 2 5  - JMF 

UNITED  STATES  DEPARTMENT  OF  COMMERCE,  ET  AL . , 

Defendant  s . 


Washington,  D.C. 

Wednesday,  August  29,  2018 

Deposition  of: 

DR.  JOHN  ABOWD 

called  for  oral  examination  by  counsel  for 
Plaintiffs,  pursuant  to  notice,  at  the  office  of 
Arnold  &  Porter,  601  Massachusetts  Avenue  NW , 
Washington,  D.C.,  before  KAREN  LYNN  JORGENSON, 
RPR,  CSR,  CCR  of  Capital  Reporting  Company, 
beginning  at  9:06  a.m.,  when  were  present  on 
behalf  of  the  respective  parties: 

Veritext  Legal  Solutions 
Mid-Atlantic  Region 
1250  Eye  Street  NW  -  Suite  350 
Washington,  D.C.  20005 


Veritext  Legal  Solutions 
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U.S.  DEPARTMENT  OF  COMMERCE,  OFFICE  OF 
ASSISTANT  GENERAL  COUNSEL  FOR  FINANCE 
LITIGATION 
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Washington,  D.C.  20230 
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mcannon@doc . gov 

VIDEOGRAPHER :  Dan  Reidy 
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WHEREUPON, 


PROCEEDINGS 


VIDEOGRAPHER :  Good  morning.  We're  going 

on  the  record  at  9:06  a.m.  on  Wednesday  August  29, 
2018.  Please  note  that  the  microphones  are 
sensitive  and  may  pick  up  whispering  and  private 
conversations.  Please  turn  off  all  cell  phones 
and  place  them  away  from  the  microphones,  as  they 
can  interfere  with  the  deposition  audio.  Audio 
and  video  recording  will  continue  to  take  place 
unless  all  parties  agree  to  go  off  the  record. 

This  is  Media  Unit  1  of  the  video 
recorded  deposition  of  Dr.  John  Abowd  taken  by 
counsel  for  the  plaintiff  in  the  matter  of  the 
New  York  Immigration  Coalition,  et  al . ,  v. 

United  States  Department  of  Commerce,  et  al .  This 
case  is  filed  in  the  U.S.  District  Court  of  the 
Southern  District  of  New  York.  This  deposition  is 
being  held  at  the  law  offices  of  Arnold  &  Porter 
located  at  601  Massachusetts  Avenue  Northwest, 
Washington,  D.C.  20001. 
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My  name  is  Dan  Reidy  from  the 
Veritext  Legal  Solutions,  and  I'm  the 
videographer .  The  court  reporter  is 
Karen  Jorgenson  from  the  firm  Veritext 
Solutions . 

I  am  not  authorized  to  adminis 
oath.  I  am  not  related  to  any  party  i 
action,  nor  am  I  financially  intereste 
outcome . 

Also,  counsels'  appearances  wi 
on  the  stenographic  record  rather  than 
this  time . 

Will  the  court  reporter  please 
the  witness? 

DR.  JOHN  ABOWD, 

called  as  a  witness,  and  having  been  f 
sworn,  was  examined  and  testified  as  f 

THE  WITNESS:  I  do. 

EXAMINATION  BY  MR.  HO: 

Q  Dr.  Abowd,  before  we  get  start 
want  to  confirm  something  on  the  recor 
counsel . 
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that  question  survey,  right? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  I  understood  your  question 

to  be  that  the  sequence  of  questions  on  a 
questionnaire  can  affect  the  data  quality  produced 

by  that  questionnaire.  If  that's  what  your 
question  was,  my  answer  is  yes. 

BY  MR.  HO: 

Q  Great.  So  you'd  agree  that  if  you 


preface  one  question  with  another  particular 
question  or  questions,  that  that  could  affect  the 
data  quality  in  terms  of  the  accuracy  of  the 

response  to  the  question,  right? 

A  Yes. 

Q  You'd  agree  that  question  sequencing  can 
affect  the  response  rates  to  a  survey  in  ways  that 

you  wouldn't  necessarily  anticipate  at  the 

question  drafting  stage,  right? 

A  Yes. 

Q  And  one  way  you  would  know  that  --  sorry. 
Let  me  start  that  again. 

One  way  that  you  would  know  whether 


4  01  ; 
403 
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question  sequencing  affected 

response 

rates  would 

be  to  test  a  question  in  the 

sequence 

that  i t  '  s| 

going  to  be  asked,  right? 
®  Yes. 


IQ 

I  want  to  show  you  a  document,  we'll 

mark 

;i  t  as 

Exhibit  1 . 

|(  Plaintiff  s  '  Exhibit  1, 

Questionnaire 

for 

the  American  Community  Survey, 

was  marked . ) 

BY  MR  . 

HO|| 

IQ 

Dr.  Abowd,  this  is  the 

questionnaire 

for 

the  American  Community  Survey  downloaded  from  the 
Census  Bureau  website.  Does  that  look  correct  to 


you? 

A  The  document  I  see  is  the  current  paper 
form  of  the  American  Community  Survey. 

Q  Okay.  Could  we  turn  to  Page  8  of  the  ACS 
survey?  And  in  the  left-hand  column,  Question 
Number  8  is  a  question  about  citizenship;  is  that 
right  ? 

A  Yes .  That ' s  correct . 

Q  Now,  Question  Number  7,  the  question  that 
immediately  precedes  the  question  --  the 
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Page  17 

citizenship  question,  is  a  question  about  where 
the  person  was  born;  is  that  right? 

A  Yes .  That ' s  correct . 

Q  Now,  you  said  this  is  the  print  version 
of  the  ACS  survey  questionnaire,  right? 

A  Yes .  That ' s  correct . 

Q  There's  also  an  Internet  version  of  the 


ACS  questionnaire,  right? 

A  Yes. 

Q  Now,  if  someone  answers 
Question  Number  7,  the  question  about  where  a 
person  was  born  and  says  that  the  person  was  born 

in  the  United  States,  while  taking  the  Internet 
ACS  survey  questionnaire,  does  that  person  then 

see  Question  Number  8,  the  question  about  whether 
or  not  the  person  is  a  citizen? 

W  No. 

Q  So  if  someone  says  -- 
A  Excuse  me  for  a  second. 

THE  WITNESS:  I'm  trying  to  speak  up.  If 

you  can't  hear  me,  let  me  know.  When  my  voice 
fades  --  I  noted  it  just  fade-  --  I  have  to  think 
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place  of  birth,  right? 

A  It's  in  the  next  column.  The  1950 
questionnaire  was  filled  out  by  an  enumerator,  not 
by  the  householder.  So  the  exact  order  in  which 
the  enumerator  filled  it  out  isn't  controlled  by 
the  way  you  see  the  questions. 

Q  So  looking  at  the  1950  census 
questionnaire,  we  don't  know  how  --  what  sequence 
an  enumerator  asked  the  questions  in;  is  that 
right  ? 

A  Well,  we  would  know  from  the  field 
training  instructions,  but  I  was  not  able  to 
locate  them. 

Q  But  if  you  just  look  at  the  questionnaire 
itself 

A  I  agree,  they're  sequential. 

Sorry.  I  should  have  let  you  finish. 

Q  Is  it  fair  to  say  the  questions  about 
citizenship  on  the  ACS,  the  2000  long  form  and  in 

the  1950  census  questionnaire,  are  preceded  by  a 

question  about  place  of  birth? 

I  Yes. 
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Q  Now,  as  planned,  the  question  about 
citizenship  on  the  2020  decennial  questionnaire, 
that's  the  same  citizenship  question  as 
Question  Number  8  on  the  ACS;  is  that  right? 

A  I'm  only  verifying  the  question  numbers, 
because  I  don't  have  it  memorized. 

Q  Sure.  It's  on  Page  8. 

A  Yes.  That's  correct. 

Q  At  present,  there  are  no  plans  to  add  a 
place  of  birth  question  to  the  decennial  census 

questionnaire,  right? 

A  That's  correct. 

Q  There  has  been  no  cognitive  testing  of 
this  citizenship  question  without  a  question  about 

place  of  birth;  is  that  right? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  I'm  not  prepared  to  answer 

whether  there  has  been  no  cognitive  testing  of 

this  question  without  being  preceded  by  what  we 
would  call  a  nativity  question.  In  the 
experiments  and  the  evaluations  that  the 
Census  Bureau  has  been  able  to  locate,  the  survey 
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testing  has  not  been  conducted  without  a  nativity 

question  preceding  the  citizenship  question. 

BY  MR.  HO: 

Q  So  you're  not  aware  of  any  testing  --  any 
cognitive  testing  of  the  citizenship  question 

without  a  preceding  question  about  nativity;  is 


that  right,  Dr.  -- 

A  I'm  not  aware  of  --  sorry.  I'm  not  aware 
of  any ,  no . 


Q  Are  you  aware  of  any  prior  census  in 
which  cognitive  testing  of  the  full  short  form 
questionnaire  had  not  been  conducted  before  using 

that  questionnaire  for  the  actual  census? 

A  I  am  not  aware  of  any  --  well,  let  me  be 
careful . 

Many  censuses  were  conducted  without 
cognitive  testing,  the  equivalence  of  cognitive 
testing  existed  for  much  of  the  20th  century.  In 


.ring  for  this  deposition,  I  reviewed  the 
ge  neric  answer  to  the  question,  how  was  this 
tested,  and  in  some  cases,  that  question  elicited 

some  cognitive  testing,  for  example,  the 
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Current  Population  Survey,  and  the 
American  Community  Survey.  In  other  cases, 
historical  censuses  back  in  the  '80s,  '70s  and 

'60s,  no  one  could  produce  cognitive  testing. 

Q  so  -- 

A  I  didn't  specifically  ask  --  I  asked,  any 
testing?  And  what  I  got  was  the  sort  of  standard 
protocol  testing. 

Q  So  you're  not  aware  of  any 
circumstance  --  any  previous  decennial 


census  --  excuse  me.  Let  me  start  that  again. 

Since  there's  been  cognitive  testing  of 
the  decennial  short  form  questionnaire,  you're  not 
aware  of  any  time  in  which  a  full  short  form 

questionnaire  has  been  deployed  without 
cognitively  testing  that  full  short  form 

questionnaire,  are  you,  Dr.  Abowd? 

A  I  need  to  answer  that  question  in  a  more 
nuanced  form. 

I  am  not  certain  that  the  full 
questionnaire  was  cognitively  tested  for  the 
period  in  which  the  question  appeared  on  the  long 
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form.  I  am  certain  that  the  questions  for  the 
American  Community  Survey  and  the  2010  census  were 
put  through  the  full  battery  of  the  tests. 

If  you  would  like,  during  the  break,  I 
will  call  and  ask  for  cognitive  testing  of  the 
censuses  prior  to  the  2010. 

Q  Well,  so  just  stick  with  the  2010.  The 
full  short  form  census  enumeration  questionnaire 

was  cognitive  ly  test  ed  before  being  deployed  for 

the  actual  2010  census,  correct? 

A  That  is  my  understanding.  But  it  may 
have  been  question  by  question.  I  will  --  I  will 
actually,  during  a  break,  ask  a  more  specific 
question  about  the  form  of  the  testing. 

Q  Dr.  Abowd,  has  there  been  any  field 
testing  of  the  citizenship  question  that's  going 

to  be  used  on  the  2020  census  without  a  prefatory 
question  about  nativi  ty? 

A  No. 

Q  And  there's  been  no  field  testing  of  the 
full  2020  census  questionnaire,  including  the 
citizenship  question,  correct? 
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m 

That ' s  correct . 

Q) 

And  before  the  2010  census,  as 

far  as  you 

know , 

there  was  field  testing  of  the  full  short 

form  census  questionnaire,  right? 

m 

Yes  . 

Q) 

At  present,  there  are  no  plans 

for  field 

testing  of  the  full  2020  census  questionnaire, 


including  the  citizenship  question;  is  that  right? 

A  That's  correct. 

Q  Why  not? 

A  In  May  of  2016  the  --  Enrique  Lamas,  the 
associate  director  for  demographic  programs,  who 
is  performing  the  nonexclusive  functions  and 
duties  of  the  deputy  director  --  and  I'm  going  to 
call  him  the  acting  deputy  director  from  now  on  -- 
the  acting  deputy  director  asked  Victoria  Velkoff, 
the  chief  of  the  American  Community  Survey  Office, 
to  design  a  field  experiment  for  the  census 
questions  in  the  exact  ACS  form  and  without  a 
lead-in  nativity  question  using  the  experimental 
components  of  the  American  Community  Survey,  which 
allow  us  to  deploy  test  instruments  without 
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that  there  is  no  longer  a  valid  use  case  for 
producing  an  information  product  based  on  the 
answer  to  that  question. 

Another  reason  might  be  because  there ' s 
an  alternative  way  of  developing  as  good  or  better 
quality  information  product  without  asking  the 
question  on  the  survey.  I  anticipate  --  but  this 
is  a  predetermining  decision-making  process  that 
hasn't  happened  --  that  there  would  be  a 
continuing  valid-use  case  for  citizenship  data. 

So  even  if  we  took  it  off  the  American  Community 
Survey,  we  would  not  stop  producing  statistical 
information  products  that  contain  citizenship 
data  . 

BY  MR.  HO: 

Q  Let ' s  talk  about  some  of  those 


information  products. 

Now , 

the  Census  Bureau 

produces  various  data 

files 

for  redistricting 

purposes,  right,  Dr.  Abowd? 

A  Yes. 

Q  And  one  of  those  redistricting  data 
products  by  the  Census  Bureau  is  the  P.L.  94-171 
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data  file,  right? 

© 

'Yes  . 

© 

The  Department  of  Justice  uses  the 

P.L.  94-171  data  file;  is  that  your  understanding? 

© 

Yes  . 

• 

And  the  P.L.  94-171  data  file  is  also 

available  to  the  public,  right? 

© 

Yes  . 

© 

The  P.L.  94-171  data  file  has  information 

in  it 

concerning  the  population  and 

characteristics  of  people  at  various  levels  of 


census 

geography,  including  census  blocks,  right? 

© 

Correct  § 

• 

And  the  PL  94-171  data  file  is  based  on 

responses  to  the  decennial  enumeration,  correct? 

A  Correct|| 


Q  The  P.L.  94-171  data  file  is  considered 
reliable,  correct? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  The  P.L.  94-171 

redistricting  data  are  produced  under  the  law  of 
the  same  name  by  negotiation  between  the 
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Census  Bureau  redistricting  office  and  51  state 
and  the  Washington,  D.C.  redistricting  offices  to 
meet  the  requirements  of  redistricting  legislative 
districts  in  the  states.  The  Census  Bureau 
provides  data  to  the  states  and  District  of 
Columbia  in  the  support  of  redrawing  every 
legislative  district  in  the  country. 

BY  MR.  HO: 

Q  Dr.  Abowd,  the  Census  Bureau  doesn't 
consider  the  P.L.  94-171  data  file  unreliable, 
does  it? 

A  No.  I  was  trying  to  state  the  use  case 
for  which  reliable  is  defined,  but  I  forgot  to 
finish  my  answer. 

We  believe  that  the  P.L.  94-171  data  are 
reliable  for  redistricting  and  reliable  for  their 
Department  of  Justice  Voting  Rights  Act 
enforcement  uses . 


ll  The 
c i t i z  enship 

A  That 
Q  Now, 


P.L. 94-171  data  file  has  never 


data  in  it;  is  that  correct? 
is  correct. 

another  redistricting  product 


had 
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produced  by  the  Census  Bureau  is  the  special 
tabulation  of  CVAP  and  other  ACS  data;  is  that 
right  ? 

A  So  that's  not  technically  right. 

Q  Okay . 

A  The  redistricting  office  initially 
request  --  initially  assisted  the 

Department  of  Justice  in  the  design  and  production 

of  a  special  tabulation  of  Citizen  Voting  Age 

Population  by  Race  and  Ethnicity  and  at  the  block 

group  level.  I'm  just  going  to  say  CVAP  from  now 
on. 

CVAP,  because  of  a  use  case  that  the 
Department  of  Justice  had,  it  was  subsequently  put 

into  regular  production,  so  it's  produced 
regularly.  And  its  timing  is  now  such  that  it  can 
be  used  in  conjunction  with  the  P.L.  94-171  data, 
but  no  statute  obligates  the  production  of  CVAP 

and  no  statute  obligates  the  negotiation  with  part 

of  government  on  to  its  form  and  content. 

Q  That  special  tabulation  of  CVAP  data 
is  available  to  the  public,  right,  Dr.  Abowd? 
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So  I  just  corrected  your  word  of  special 


t abul at i on .  I t 

's  a  regular  tabulation  now. 

Q  Sorry| 

Thank  you  .) 

|A  And  yes 

It  and  all  tabulations  released 

for  any  purpose 

are  released  to  everyone  .1 

Q  The  tabulation  of  CVAP  data,  it's 
considered  reliable  by  the  Census  Bureau,  right? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  The  Census  Bureau  --  the 

CVAP  table,  as  produced  from  the  American 
Community  Survey,  is  tabulated  at  the  block  group 
level  with  margins  of  error.  And  so  it  is 
incumbent  upon  the  user  of  the  CVAP  table  to 
understand  the  limitations  of  data  that  are 
produced  with  margins  of  error  and  to  use  them  in 
a  manner  that  they're  fit  for. 

BY  MR.  HO: 

Q  The  estimates  and  margins  of  error  in  the 
tabulation  of  CVAP  data  produced  by  the 
Census  Bureau  are  considered  accurate  by  the 
Census  Bureau,  right,  Dr.  Abowd? 

MR.  EHRLICH:  Objection.  Form. 
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THE  WITNESS:  The  estimates  in  the  CVAP 

table  are  considered  correct  by  the  Census  Bureau. 
Meaning,  that  they  were  processed  from  the 
American  Community  Survey  according  to  a  survey 
design  that  was  properly  executed,  and  the  steps 
that  were  taken  in  the  post  processing  of  those 
results  are  also  according  to  the  survey  design. 

So  that  when  they  are  estimated,  that  is  the 
proper  design  estimate,  and  when  this  margin  of 
error  is  released,  that  is  the  number  that  we 
believe  is  an  appropriate  indication  of  the 
90  percent  confidence  interval. 

BY  MR.  HO: 

Q  Now,  the  data  in  that  tabulation,  that's 
based  on  five-year  pooled  ACS  data;  is  that 
correct  ? 

A  The  CVAP  is  produced  from  what  we  call 
the  five-year  ACS  data,  which  is  a  rolling 
five-year  window  on  the  American  Community  Survey. 

Q  The  tabulation  of  CVAP  data  is  not  based 
on  a  single  year  of  ACS  respondents,  correct? 

A  That's  correct. 


4  01  ; 
403 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-1  Filed  01/07/19  Page  27  of  176 


10 

11 

12 

13 

14 

15 

16 
17 


19 

20 
21 
22 


Page  44 

Q  Why  is  the  tabulation  based  on  five-year 
ACS  pooled  estimates  instead  of  single-year 
estimates? 

A  In  the  design  of  the  American  Community 
Survey  tabulations  that  are  produced  using  a 
single  year  of  data,  we  only  believe  sufficiently 
reliable  for  communities  that  are  at  least  65,000 


population . 

Q  Now,  unlike  the  P.L.  94-171  file,  the 
tabulation  of  CVAP  data  obviously  includes 

citizenship  information,  right,  Dr.  Abowd? 

@  Yes. 

Q  Now,  prior  to  the  December  2017  letter 
from  Arthur  Gary  at  the  Department  of  Justice,  had 

you  ever  heard  any  suggestion  that  the  citizenship 
data  contained  in  the  tabulation  of  CVAP  was 
insufficient  for  the  purposes  of  DO J ' s 
Voting  Rights  Act  enforcement? 

A  From  the  Department  of  Justice,  no. 

Q  Had  you  heard  that  the  --  let  me  start 


again 


Prior  to  the  2017  Gary  letter,  had  you 
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of  them.  I  recall  talking  to  Professor  Gary  King 
at  Harvard.  Professor  Mike  --  I  believe  his  last 
name  is  McMahn,  at  the  University  of  Florida. 

Q  Could  it  be  Mike  McDonald  at  Florida? 

A  That ' s  it. 

And  the  chief  of  the  bipartisan 
commission  at  --  in  California.  I  remember  her 
title  but  not  her  name.  And  I  don't  have  notes. 

And  I  may  have  talked  to  some  others,  but 
it  was  those  three  primarily,  especially  the 
California  one.  She  was  able  to  give  me  very 
detailed  use  cases.  Not  actual  code,  but 
precisely  how  they  combined  various  things. 

Q  Let's  talk  about  you  mentioned  disclosure 
avoidance.  I  want  to  ask  you  a  couple  questions 
about  that . 

The  citizenship  data  in  the  CVAP 
tabulation,  I  believe  you  said  before,  those  are 
estimates  at  the  block  group  level,  correct? 

A  That's  correct.  Technically,  so  are  the 
P.L.  94-171,  but  they're  official  estimates. 

Q  Now  --  but  the  difference  is,  the  P.L.  94 
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data,  that  data  doesn't  have  error  margins 
associated  with  it  in  the  way  that  the  CVAP 
tabulation,  which  is  based  on  a  survey  sample  does 

have  error  margins,  correct? 

A  The  P.L.  94-171  data  are  not  sample 
based.  They  do  have  margins  of  error.  We  don't 
discuss  it  very  much,  but  they're  not  --  they're 

not  because  of  the  sample.  They're  because  of  the 
statistical  methods  that  intervene  in  converting 

the  responses  to  tabular  data,  including 
disclosure  avoidance.  The  CVAP  table  is  based  on 
a  multistage  probability  sample,  and  so  it  has  a 

design  that  implies  that  it  has  a  sampling  error. 
And  it  is  the  sampling  error  that  we  tabulate  in 

our  margins  of  errorj| 

Q  Okay.  So  just  to  be  clear  about  the 
different  data  forms.  The  P.L.  data,  that  has 
some  errors  associated  with  it,  right? 

©  Yes. 

Q  It  doesn't  have  the  kind  of  standard 
error  associated  with  an  estimate  based  on  a 
statistical  sample,  right? 
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A  It  doesn't  have  sampling  error. 

Q  Thank  you. 

The  tabulation  of  CVAP  data  does  have 
sampling  error  associated  with  it,  correct? 

A  Yes. 

Q  So  when  you  publish  the  CVAP  tabulation, 
you're  not  publishing  any  particular  person's 

responses  to  the  ACS  citizenship  question  in  a  way 

that  would  enable  you  to  identify  that  person's 

responses,  correct? 

A  If  we  did  not  apply  disclosure  avoidance 
prior  to  the  tabulation,  then  the  CVAP  table,  as 

well  as  the  P.L.  94  tables,  would  be  subject  to 
reidentification  risks. 

Q  So  what  are  the  disclosure  avoidance 
steps  that  are  used  for  the  tabulation  of  CVAP 

data  ? 


A  The  CVAP  data  are  tabulated  from  the 
production  of  the  American  Community  Survey  Office 

tabulation  system.  The  exact  specification  for 
the  disclosure  avoidance  that  has  been  applied  to 
them  is  confidential  and  I  can't  give  you  those 
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specifications.  What  we  say  in  our  technical 
documents  is  that  we  apply  household- level 
swapping  and  some  synthetic  data  noise  infusion. 

Q  Let's  talk  about  those  two  things. 

What's  household- level  swapping? 

A  Household- level  swapping  means  that  the 

certain  variables  on  the  household  record,  not  the 
person  record,  certain  variables  on  the  household 

record  are  matched  to  variables  on  a  household 
record  in  a  different  geographic  area.  And  if  the 
household  is  selected  for  swapping,  and  when  the 
match  is  found,  essentially  all  the  values  are 
swapped,  except  the  address  ID.  So  it  looks  as  if 
the  data  from  a  different  address  lived  at  the 
address  of  the  original  and  vice  versa. 

Q  So  when  you're  building  the  CVAP 
tabulation,  in  some  cases,  it's  based  on  data 
that ' s  be  en  swapped  between  two  households  where 

the  ACS  citizenship  response  for  one  household  has 

been  swapped  with  another;  is  that  right? 

A  I  am  only  allowed  to  tell  you  the 
variables  that  are  used  in  the  swap  that  are  in 
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publ i c  documents.  And  I  told  you  what  was  in  the 
public  documents. 

©  Okay. 

A  So  the  swap  controls  for  family  size,  for 
the  number  of  persons  in  --  not  family  size.  That 
was  not  a  correct  technical  term. 

Q  Household? 

A  Household  size.  Thank  you. 

And  the  number  of  members  of  the 
household  above  voting  age  --  voting  age  or  above. 


Q) 

When  households  are  swapped, 

at  what 

level 

of  geography  are  they  swapped? 

N 

(I'm  only  allowed  to  say  that 

the  search 

is  over  nearby  geographic  regions. 

Q) 

So  you're  not  swapping  someone  from  Maine 

with  someone  in  Arizona? 

A  I'm  also  allowed  to  say  that  the  swap 
never  crosses  state  lines. 

Q  Does  the  swap  ever  cross  county  lines? 

A  If  you  can  produce  a  technical  document 
that  says  it  does  or  doesn't,  I  can  confirm  it.  I 

can't  remember  ever  reading  that,  one  way  or 
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another . 


Q  And  can  you  say,  one  way  or  another, 
whether  or  not  the  swap  ever  occurs  across  census 

block  group  lines? 

A  I  have  read  a  lot  of  the  public 
documents.  I  have  also  read  a  lot  of  the 
confidential  documents.  I  do  not  recall  any 
public  document  explicitly  saying  anything  other 

than  we  don't  swap  across  state  boundaries. 

Q  And  do  --  so  that  would  --  okay. 

Thank  you. 

Well,  does  swapping  ever  occur  between 
census  blocks? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  Of  course  swapping  occurs 

across  census  blocks,  because  there  would  be  no 
point  in  it  otherwise. 

BY  MR .  HO : 

Q  You  mentioned  synthetic  data  noise 
infusion  for  disclosure  avoidance.  Can  you 
describe  what  you  mean  by  that? 

A  There  are  two  methods  of  doing  that .  The 
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one  that  is  used  in  the  American  Community  Survey 
is  to  develop  a  model  for  when  a  particular  record 
or  item  on  a  record  is  sensitive.  The  models  are 
more  precise,  but,  again,  their  parameters  are  not 
confidential.  Basically,  you  think  of  extreme 
values  as  sensitive. 

And  then  the  statistical  model  replaces 
the  sensitive  value  with  a  value  that's  sampled 

from  the  model  and  from  the  error  distribution  of 
the  model . 

Q  The  plan  after  collecting  the  citizenship 
responses  from  the  enumeration  is  to  deliver 
block-level  citizenship  data  to  the 
Department  of  Justice  for  the  purposes  of  VRA 
enforcement,  right,  Dr.  Abowd? 

A  Yes  . 

Q  The  block-level  citizenship  data  that  the 
Census  Bureau  is  going  to  deliver  to  the 
Department  of  Justice,  will  that  be  based 
primarily  to  the  citizenship  question  on  the 
decennial  enumeration  questionnaire? 

A  The  internal  expert  panel  has  been 
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charged  explicitly  with  determining  both  the 
processing  of  the  answers  to  the  citizenship 
question  in  the  internal  files  and  the  formulation 
for  the  CVAP  table  at  the  block  level . 

Q  So  as  of  right  now,  a  decision  has  not 
been  made  yet  as  to  whether  or  not  the  CVAP 
table  --  table  that  is  produced  to  the 

Department  of  Justice  is  going  to  be  based 
primarily  on  responses  to  the  citizenship  question 

on  the  decennial  enumeration  or  on  a  different 


source;  is  that  right,  Dr.  Abowd? 

A  With  one  correction.  We  are  not 
producing  a  CVAP  for  the  Department  of  Justice. 

We  are  producing  a  CVAP  table  at  the  block  level 

as  a  public  use  product. 

Q  But  otherwise,  the  answer  to  my  question 
is  yes? 

A  We  have  not  made  a  decision  on  the  way  in 
which  we  will  aggregate  the  data  to  the  block 

level . 

Q  Other  than  responses  to  the  citizenship 
question  on  the  decennial  questionnaire,  what 
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other  data  sources  might  you  use  in  the  production 

of  the  block-level  CVAP  table? 

A  We  have  said  that  we  will  use 
the  --  what's  called  the  census  NUMIDENT  data.  In 
addition,  we  are  negotiating  with  the 
U.S.  CIS  --  Customs  and  Immigration  Service,  did  I 
expand  it  right  --  U.S.  CIS  and  with  the 
State  Department  to  acquire  additional  citizenship 

data  and  data  on  visas  that  have  been  issued  to 
legal  visitors  to  the  United  States. 

Q  Is  it  fair  to  say  that  it  has  not  yet 
been  decided  precisely  how  the  block-level  CVAP 
table  will  be  assembled? 

A  That's  correct. 

Q  Has  it  been  decided  whether  or  not  the 
block-level  CVAP  data  will  be  included  in  the 
P.L.  94-171  data  file? 

A  It  has  not . 

Q  Let  me  show  you  a  document.  We'll  mark 
this  as  Exhibit  4 . 

(Plaintiffs'  Exhibit  4,  Federal  Register 
notice,  was  marked.) 
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BY  MR.  HO: 

Q  This  is  a  Federal  Register  notice.  This 

is  a  Federal  Register  notice  from  the 

Department  of  Commerce  on  proposed  information 

collection  and  a  comment  request  and  the  2020 

census . 

Have  you  seen  this  document  before? 

A  Yes ,  I  have . 

Q|  I  want  to  turn  to  the  second  page  of  the 

10 

document  --  oh,  sorry,  just  for  the  record,  it's 

M 

dated  June  8,  2018,  and  the  first  page  on  it  is) 

12 

26643  .) 

13 

'I'd  like  to  turn  to  the  second  page  of 

M 

the  document,  that's  Page  26644^  And  the  middle 

1  i 

column,  the  second  paragraph,  about  halfway  down 

16 

there  is  a  sentence  that  starts  with  "If) 

17 

stakeholders . " 

18 

Do  you  see  that? 

19 

®  Yes.) 

20 

Q)  The  sentence  reads,  "If  stakeholders  such 

21 

as  the  National  Conference  of  State  Legislatures 

22 

elect  to  receive  tabulations  of  citizenship  data, 
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the  Census  Bureau  will  make/require"  --  I  think 
that's  a  typo  --  "a  change"  --  "a  design  change  to 
include  citizenship  as  part  of  the  Public  Law 

94-171  redistricting  data  file." 

So  I  want  to  ask  you  a  question  about 
that  sentence.  If  stakeholders  do  elect  to 
receive  citizenship  data,  what  kind  of  design 

change  can  be  made  to  the  P.L.  94-171  file  to 

include  citizenship  information  at  the  census 

block  level? 

A  So  I  was,  of  course,  aware  of  that 
sentence.  The  way  that  redistricting  office 
interacts  with  the  National  Conference  of 
State  Legislatures,  as  is  described  in  the 
statute,  as  I  understand  it,  is  to  attempt  to  meet 
their  data  needs,  and  their  data  needs  are 
specifically  what's  required  to  redraw  legislative 

districts.  So  that's  why  the  redistricting  office 
worked  with  the  American  Community  Survey  office 

to  get  the  CVAP  tabulation  to  be  released  in  a 

timely  manner  with  respect  to  redistricting  in  the 
first  place. 
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My  understanding  --  careful.  I  was  told 
very  carefully  --  the  Census  Bureau's 
understanding  is  that  if  the  partners,  the 
National  Conference  of  State  Legislatures,  wish  to 
receive  the  CVAP  table  at  the  block  level, 
simultaneous  with  the  P.L.  94-171  tabulation  -- 
that  we  announced  the  design  of  a  previous 

Federal  Register  notice,  but  I  don't  know  the 

notice  number  --  that  we  would  facilitate  that. 

Since  the  tabulations  are  all  done  using 
census  geography,  there  are  a  number  of  relatively 
straightforward  ways  to  facilitate  simultaneous 

release  and  use  of  a  CVAP  block-level  table  and 
the  P.L.  94-171  table  that  we've  prespecified  in  a 

previous  Federal  Register  notice. 

Q  Have  there  been  any  conversations  with 
the  Department  of  Justice  about  the  format  in 
which  the  Census  Bureau  will  deliver  block-level 
citizenship  data? 

A  I  believe  the  answer  to  that  question  is 
no.  There  have  been  meetings  with  the 
Department  of  Justice,  and  they  have  been  about 
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the  form  of  the  CVAP  and  P.L.  94  data,  but  I  don't 
believe  we've  had  any  specific  discussion  about 
the  format.  I  believe  that  we  presume  that  our 
data  production  systems,  when  we  say  we're  going 
to  deliver  data  at  the  block  level,  we'll  deliver 
data  at  the  block  level  in  a  way  that  the 
receiving  users  already  understand  how  to  use.  So 
we're  planning  to  disseminate  the  products  in 
CEDSCI  system  at  the  block  level  and  that's  the  -- 
that  is  the  distribution  medium  that  we  would  be 
working  towards  using.  No  one  has  mentioned  that 
that's  problematic. 

Q  I'm  sorry.  I  think  I  probably  asked  the 
wrong  question. 

A  That's  possible. 

Q  So  -  - 

A  I  hope  I  answered  the  right  one. 

Q  We  talked  earlier  about  how  the 

Census  Bureau  has  not  yet  determined  how  it's 

going  t  o  assemble  the  CVAP  tables,  whether  it  will 

be  based  on  the  census  enumeration  questionnaire 

responses,  some  other  data  source,  what  mix  of 
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those  things . 

Do  you  remember  that,  Dr.  Abowd? 

@  Yes. 

Q  Have  there  been  conversations  with  the 
Department  of  Justice  about  how  the 
Department  --  sorry  --  how  the  Census  Bureau  is 
going  to  assemble  that  block-level  CVAP  data,  that 
is,  whether  it  will  be  based  on  the  enumeration 
questionnaire  responses  or  the  administrative  data 

or  something  else? 

A  There  have  been  conversations  with  the 
voting  rights  division  or  branch  --  I'm  not  sure 
which  --  the  voting  rights  section  of  the 
Department  of  Justice  about  the  consequences  of 

the  disclosure  modernization  on  the  tabular  data. 
And  so  we  were  trying  to  educate  them  on  that . 

That  doesn't  affect  how  the  census  responses  and 
the  administrative  data  might  be  combined  to 

produce  those  tabular  data.  There's  a  variety  of 
ways  in  which  they  can  be  combined  that  are  going 

to  result  in  tabular  data  with  the  same 
statistical  properties. 
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Q  So  just  to  be  clear,  there  have  been  no 
conversations  with  the  Department  of  Justice  about 
how  the  different  forms  of  citizenship  data  are 

going  to  be  combined  for  purposes  of  assembling 
the  CVAP  table? 

A  None  that  I'm  aware  of,  and  during  a 
break,  I'll  ask  to  make  sure  there  aren't  some 
that  I  wasn't  aware  of. 

Q  Now,  you  did  mention  some  conversations 
between  the  Census  Bureau  and  the  voting  section 
at  DOJ.  Who  were  those  conversations  between, 
both  on  the  DOJ  and  the  census  side? 

A  So  the  meeting  was  arranged  by 
James  Whitehorne,  who  is  the  chief  of  the 
redistricting  office.  On  the  Census  Bureau  side, 
a  number  of  experts  were  present,  primarily 
disclosure  avoidance  experts,  but  there  were  also 
subject  matter  experts  present.  On  the  DOJ  side, 
the  chief  of  the  section  was  present  and  staff 
familiar  with  the  Voting  Rights  Act. 

Q  Was  Mr.  Whitehorne  present  at  that 
meeting? 
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A 

I  believe  the  answer  to  that  is  no, 

because 

James  has  been  inviting  me  to  those,  but  I 

will  also  check  to  make  sure. 

Q 

Roughly,  how  long  did  the  meeting  last? 

A 

About  an  hour . 

Q 

Where  was  it? 

A 

DOJ  . 

• 

Just  backing  up  for  a  moment,  a  census 

block  is  the  lowest  level  of  census  geographic, 

correct  ?) 

m 

Correct.}  Tabular  geographic . 

Q\ 

iCensus  block  could  have  as  few  as  ten 

people 

it  in,  right,  Dr.  Abowd? 

m 

A  census  block  can  have  no  people  in  it|| 

Q) 

lAnd  a  census  block  could  have  one  person 

in  it, 

right  ? 

• 

(That's  also  correct. 

Ql 

I  want  to  show  you  a  document  --  let's 

mark  this  as  Exhibit  5.) 

((Plaintiffs'  Exhibit  5,  Map,  was  marked.)') 

BY  MR  . 

HO  : 

Q 

I  will  represent  to  you  this  is  a  map 
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derived  from  census  data  on  the  Census  website. 

It  was  produced  by  adjoining  tiger  files  with  the 
P.L.  94  data  file  after  the  2010  census,  and  it's 
a  map  of  an  area  in  Fort  Myers,  Florida. 

So  you  recognize  the  rectangles  and  other 
shapes  on  this  map  as  census  blocks,  right, 

Dr .  Abowd? 


A  Well,  I  can't  independently  verify  that, 
but  certainly  looks  like  it's  right. 

Q  And  some  of  these  census  blocks  have  no 
people  in  them,  some  of  them  have  just  a  single 
person  on  it,  right? 

A  Are  you  asking  me  to  say  that  the  number 
that's  sitting  in  the  middle  there  is  a  population 

count  ? 

Q  I'll  represent  to  you  that  that's  --  that 
the  numbers  are  population  counts,  and  assuming 
that  that's  correct,  some  of  the  census  blocks 
represented  on  this  map  have  only  one  person  on 

them,  right,  Dr.  Abowd? 


Yes.  I  found  a  singleton. 

Let's  talk  about  that  singleton.  Now, 
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you'd  agree  with  me,  Dr.  Abowd,  that  if  you 
publi  sh  citizenship  information  at  the  block  level 

based  on  the  responses  to  the  decennial 
enumeration  solely  --  so  ignore  the  administrative 
data  for  a  second  --  then  any  singleton,  any 

person  who  is  the  one  individual  on  a  census 
block,  you  would  be  publicizing  that  person's 

response  to  the  citizenship  question,  correct? 

A  No. 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  No. 


BY  MR.  HO: 

Q  Why  not? 

A  Hasn't  been  correct  since  1990. 

Q  Please  explain  to  me  why  that's  the  case. 

A  Even  before  we  considered  the  citizenship 
variable,  that  one  person,  that  household  that  has 
only  one  person  in  it,  had  other  characteristics, 

and  the  goal  of  our  disclosure  avoidance  system 

has  been  to  inhibit  a  user's  ability  to  say  that 

the  person  identified  as  that  one  count  here  has 
these  characteristics. 


401 ; 
403 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


m 

m 

<§ 

© 

m 

m 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Case  3:18-cv-01865-RS  Document  154-1  Filed  01/07/19  Page  46  of  176 


Page  67 

In  2000  and  2010,  that  was  accomplished 
by  swapping,  primarily.  In  2020,  that's  going  to 
be  accomplished  by  what's  called  differential 

privacy.  They  amount  to  similar  goals.  One  is  a 
more  hardened  technique. 

Q  Uh-huh. 

A  But,  basically,  if  you  do  it  properly, 
then  everything  is  an  estimate  and  nothing  is  an 

exact  tabulation  of  what  happened  there. 

Q  Okay.  So  for  these  singletons,  when  you 
publish  block-level  CVAP  data,  a  census  block  with 
one  person  on  it  and  you  publish  data  that  shows 
whether  or  not  that  person  is  a  citizen,  you're 
telling  me  that's  not  going  to  disclose  that 
person's  actual  citizen  status? 

A  It's  not  even  going  to  be  that  person's 
actual  citizenship  value  for  any  person. 

Q  So  the  --  just  to  be  clear  --  I  just  want 
to  be  clear  about  this.  The  CVAP  block-level  data 
that  gets  produced  by  the  Census  Bureau,  in  some 

cases,  the  block-level  citizenship  values  that  are 
reported  on  that  table  are  not  going  to  be  the 
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actual  citizen  statuses  of  the  person  or  persons 
on  that  census  block;  is  that  right? 

A  No,  not  in  some  cases.  In  all  cases. 

Q  Okay. 

A  There  won't  be  a  single  block  in  which 
the  citizenship  variables  or  the  race  and 
ethnicity  variables  are  the  values  reported  by  the 

people  who  live  there. 


Q 


So  I'm  new  to  this,  so  I  just  --  forgive 


me  . 


A  You're  not  the  only  one. 

Q  I  want  to  come  back  to  that . 

But  just  explain  this  to  me  like  a  fifth 
grader,  okay?  When  you  publish  --  after  the  2020 
enumeration,  when  you  publish  block-level 
citizenship  data  and  you  say  X  number  of  people  on 

a  particular  census  block,  whether  it's  one  out  of 
one  people,  eight  of  ten  people,  whatever  the 
number  is,  are  citizens,  according  to  the  table, 

that  table  will  not  accurately  reflect  the 

citizenship  status  of  the  people  enumerated  in 

those  citizen  blocks;  is  that  right,  Dr.  Abowd? 
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A  No.  But  I'm  actually  going  to  treat  you 
like  a  college-aged  person  and  not  a  fifth  grader. 

Q  Let  me  just  get  a  clarity  on  what  the  no 
was,  no.  No,  I  was  not  right  or  no  -- 

A  That's  correct.  No,  you  were  not  right.: 

Q  Please  explain  to  me. 

A  The  use  case  for  block-level  data  is  not 
that  when  I  take  a  microscope  to  the  census  and  I 

look  at  a  block,  the  answers  I  get  there  are  right 

for  that  block.  That  would  be  enormously 
disclosive  and  would  be  almost  impossible  to 
prevent  re ident i f i cat  ion  of  the  confidential  Title 

13  data,  and  we  haven't  done  that  --  we  didn't  do 
it  in  2010.  We  didn't  do  it  in  2000 J 

What  has  happened  between  2010  and  2020 
is  that  we  now  actually  know  how  to  produce 
block-level  data  that  are  suitable  for  their  use 
without  having  to  put  the  exact  --  what  you  call 

accurate,  but  I  think  you  really  mean  exact 
tabulation  in  that  block.  It's  too  dangerous  in 
terms  of  the  confidentiality  of  the  underlying 

records  to  put  the  exact  tabulation  there.  So  you 


401 ; 
403 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-1  Filed  01/07/19  Page  49  of  176 


2 

(B 

% 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  70 

have  to  introduce  randomness,  and  what  --  we 
introduced  that  randomness  through  a  swapping 
system  in  2010  and  in  2000.  We're  replacing  that 
swapping  system  with  a  system  that  introduces  the 
randomness  in  a  much  more  controlled  way  for  2020. 

Such  that,  as  you  take  those  blocks  --  even  though 
the  block  number  is  going  to  be  noisy  and  we're 

going  to  tell  you  how  noisy  it  is  --  when  you  add 
them  up  to  voting  districts,  the  more  people  that 
are  in  that  voting  district,  the  more  accurate 

estimate  you  get  of  all  of  the  things  you're 
trying  to  tabulate.  Not  just  citizenship, 
race/ ethnicity . 

Q  Just  to  clarify  my  understanding  again, 
my  question  wasn't  about  fitness  of  use.  My 
question  was  just  about  exact  measurement. 

And  is  it  correct  that  after  you  received 
the  decennial  enumeration  questionnaire  responses 

and  you  tabulate  CVAP  data  at  the  block  level, 

that  the  numbers  that  you  produce  for  CVAP  at 

particular  census  blocks  will  not  reflect  the 

exact  actual  values  of  the  number  of  citizen  of 
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voting  age  at  each  of  those  census  blocks? 

A  Could  you  read  his  question  back  to  me? 

(Thereupon,  the  reporter  read  the  record 
as  requested . ) 

THE  WITNESS:  As  read  to  me,  that 

statement  is  correct. 

BY  MR.  HO: 

Q  Another  way  to  put  it  is,  after  you 
tabulate  the  CVAP  data  at  the  block  level,  those 
CVAP  numbers  at  the  block  level  will  have  error 
margins  associated  with  them,  right,  Dr.  Abowd? 

A  That ' s  correct . 

Q  Now,  in  your  previous  deposition,  I 
remember  reading  that  you  discussed  that  there  is 
sometimes  disagreement  between  a  person's 
citizenship  status  as  reflected  in  the  NUMIDENT 
data  and  the  person's  response  to  the  citizenship 
question  on  the  ACS;  is  that  right? 

A  That ' s  correct . 

Q  I  want  to  show  you  a  document.  We'll 
mark  this  as  Exhibit  6. 

(Plaintiffs'  Exhibit  6,  Email  thread,  was 
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Q  Do  you  know  anything  about  their 
reputation  as  political  scientists  or  --  social 
scientists?  I'm  sorry. 

A  I  remember  looking  at  the  article  and 
noting  where  it  was  published,  but  I  did  not  look 
at  the  research  activities  of  the  authors. 

Q  Let  me  show  you  another  document.  We'll 
mark  this  as  Exhibit  --  this  is  going  to  get  a 

little  confusing  now.  I'm  going  to  mark  this  as 
Exhibit  7.  This  was  Exhibit  6  in  your  previous 
deposition.  This  was  your  January  19,  2018  memo. 

(Plaintiffs'  Exhibit  7,  January  19,  2018 

memo,  was  admitted  into  evidence.) 

THE  WITNESS:  Yes,  it  is. 

BY  MR.  HO: 

Q  Okay.  I  want  to  ask  you  about  Page  7  of 
the  document,  which  is  AR1282.  You  know,  I'm 
sorry,  I  think  I  have  the  wrong  page  number  here. 

It's  Page  12  --  AR1283.  It  should  be  the 

second  paragraph  after  the  Header  Cl,  quality  of 
administrative  record  versus  self-report 
citizenship  status. 
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A  The  paragraph  that  begins  "For  all  of 
these  analyses"? 

Q  Yes  . 

A  Okay. 

Q  Now,  the  second  sentence  here  reads,  "The 
NUMIDENT  data  contained  information  on  every 
person  who  has  ever  been  issued  a  Social  Security 

number  or  an  individual  taxpayer  identification 

number.  Since  1972,  SSA  has  required  proof  of 
citizenship  or  legal  resident  alien  status  from 

applicants.  We  use  this  verified  citizenship 
status  as  our  administrative  citizenship 
variable  .  " 

I  want  to  ask  you  about  what  you  wrote 
there.  You  described  citizenship  status  in  the 
NUMIDENT  data  as  verified,  right,  Dr.  Abowd? 

W  Yes. 

Q  And  you  described  citizenship  status  as 
reported  in  the  NUMIDENT  as  verified,  because 

everyone  who  obtains  an  SSN  or  an  ITIN  has  had  to 

show  a  document  concerning  their  citizenship  or 
legal  noncitizenship  status,  correct? 
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A  Correct^ 

Q  So  if  someone  shows  up  in  the  NUMIDENT  as 
a  noncitizen,  just  to  put  this  in  plain  language, 
that ' s  because  the  Social  Security  Administration 
records  reflect  that  a  document  has  been  shown 
identifying  that  person  as  a  noncitizen,  right? 

MR.  EHRLICH:  Objection  to  form. 

THE  WITNESS:  No.  It's  the  citizenship 

status  that’s  been  documented  or  if  you  add  an 
ITN,  the  eligibility  for  an  ITIN. 

BY  MR.  HO: 

Q  And  the  eligibility  for  an  ITIN,  if  that 
record  in  the  NUMIDENT  indicates  that  a  person  is 
a  noncitizen,  it’s  because  they've  submitted  a 
document  that  indicates  that  they're  a  noncitizen, 
right  ? 

A  Correct . 

Q  Now,  in  your  view,  if  someone  is 
identified  as  a  noncitizen  in  the  NUMIDENT,  that 
reflects  that  person's  current  noncitizenship 
status  except  for  where  there's  a  lag  time  between 
when  a  noncitizen  naturalizes  and  when  the  SSA 
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updates  the  person's  record  to  reflect  that  change 
in  status,  correct? 

A  Approximately  correct.  Not  everyone  is 
obligated  to  notify  SSA  of  a  change  in  their 
status.  So  the  things  you  said,  plus  the 
possibility  that  it  never  gets  updated. 

Q  Generally  speaking,  you  would  agree  that 
if  someone  is  denoted  in  the  NUMIDENT  as  a 
noncitizen,  that  that  person  is  likely  to  be  a 
noncitizen,  subject  to  a  few  exceptions? 

A  I  won't  agree  with  the  last  statement. 
Subject  to  a  few  exceptions,  we  would  intend  to 
quantify  that,  but  subject  to  the  exceptions  in 
whatever  quantity  they  are. 

Q  Generally  speaking,  if  someone  is  --  let 
me  just  try  this  again. 

Generally  speaking,  if  someone  is 
identified  in  the  NUMIDENT  as  a  noncitizen,  you 

think  it's  reasonable  to  conclude  that  that  person 

is  likely  a  noncitizen  at  present,  correct, 

Dr .  Abowd? 

A  If  the  person  is  actually  coded  as  a 
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noncitizen,  then  I  believe  it  is  reasonable  that 
they  were  issued  an  SSN  with  SSA  believing  that 
they  were  not  a  citizen.  If  it's  missing,  that's 
a  different  matter. 

Q  Now,  if  someone  is  identified  through  ACS 
questionnaire  as  a  noncitizen,  that's  based 
exclusively  on  a  survey  self  -  response  that  is  not 

verified  by  an  actual  document  regarding  the 

person's  legal  status,  ri< 


A  In  the  case  of  the  respondent,  that's 
correct .  In  the  case  of  the  other  members  of  the 
household,  it's  based  on  the  information  provided 

by  the  respondent  about  those  other  members  of  the 
household . 

Q  So  for  anyone  on  the  ACS  who  is 
designated  as  a  noncitizen,  it's  based  on  a  survey 

response,  not  an  actual  document  about  the 
person's  noncitizen  status,  correct? 

A  That ' s  correct . 

Q  Let  me  show  you  another  document .  We  can 
mark  this  as  Exhibit  8.  It's  another  email  thread 
you're  on.  The  top  email  is  from  Paul  Beatty. 
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(Plaintiffs'  Exhibit  8,  Email,  was 

marked . ) 

BY  MR.  HO: 

Q  It  is  from  Paul  Beatty  to  you,  dated 
January  2,  2018,  and  the  Bates  number  of  the  first 

page  of  this  thread  is  AR6629. 

Now,  the  third  email  in  the  chain  is  an 
email  that  you  write  to  --  it's  on  the  first  page, 
Dr.  Abowd.  It  on  an  email  that  you  write  to 
Mr.  Beatty  and  John  Elting  -- 

A  Elting. 

Q  Elting,  E - L - T - I - N- G - E  [sic]  --  dated 
January  2,  2018,  9:35  a.m. 

Do  you  see  that  email? 

A  Yes ,  I  do . 

Q  Okay.  You  wrote,  "I  spent  the  entire 
week  of  December  18  through  22  working  on  the 
response  to  this  for  Ron.  He  sent  it  to  DOJ  on 
Friday  afternoon,  December  22.  We  proposed  adding 
citizenship  to  the  P.L.  94-171  to  the 
administrative  records,  not  a  new  question  on  the 
2020  census.  This  proposal  had  the  backing  of  the 
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redistricting  office." 

You  wrote  that,  right? 

A  Yes  . 

Q  And  the  r e d i s t r i c t i ng  office  is  the 
redistricting  office  at  the  Census  Bureau  run  by 
James  Whitehorne,  right? 

A  Yes  . 

Q  Now,  when  you  --  what  do  you  mean  when 
you  say  that  the  option  of  using  administrative 
records  to  generate  citizenship  information  for 
the  P.L.  94  file  had  the  backing  of  the 
redistricting? 

A  Okay.  I  was  writing  an  email  and  I 
didn't  take  my  assistant  director's  advice  as 
seriously  as  I  should  have,  to  reread  every 
sentence  before  you  click  send.  I  meant  that  I 
had  discussed  it  with  James  Whitehorne.  I  meant 
that  we  would  produce  a  CVAP  table  in  support  of 
P.L.  94-171. 

Q  Okay.  Fair  enough. 

So  you're  referring  to,  in  this  email, 
the  production  of  a  CVAP  table  with  block-level 
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CVAP  data,  right? 

m  Yes. 

Q  Okay.  And  when  you  say  that  that 
proposal  --  the  proposal  to  generate  that  table 
using  administrative  records  had  the  backing  of 
the  redistricting  office  led  by  Mr.  Whitehorne, 
what  did  you  mean  by  that? 

A  It  meant  that  I  had  previously  discussed 
with  him  whether  this  was  a  --  a  tabulation  that 
we  could  make  that  would  be  considered  politically 

neutral  and  appropriate  in  support  of  state 


redistricting  efforts. 

Q  Was  one  of  the  reasons  why  the  proposal 
to  use  administrative  records  to  generate 
block-level  CVAP  data  have  the  support  of  the 
redistricting  office,  the  fact  that  administrative 
records  are  based  on  verified  information  about  a 
person's  citizenship  status  instead  of  a 


self-report  on  a  survey? 

A  Not  precisely.  What  it  was  based  on  was 
our  ability  to  produce  fit-for-use  statistics  that 

we  could  document  the  quality  of.  The  fact  that 
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citizenship  status  is  verified,  at  least  for 

people  since  1972  in  the  NUMIDENT,  is  evidence 
that  the  quality  of  the  administrative  record  has 

already  received  some  scrutiny. 

Q  So  you  would  agree  with  the  statement 
that  you  --  I'm  sorry.  Let  me  just  --  let 


- 


me  -  -  s 


tart  that  question  again. 


You  described  citizenship  data  from  the 
NUMIDENT  as  verified,  because  it's  based  on  the 
receipt  of  an  actual  legal  document;  is  that 

right,  Dr.  Abowd? 

©  Yes. 

Q  Okay.  And  you  would  describe  responses 
to  a  citizenship  question  as  unverified,  right, 

Dr .  Abowd? 

©  Yes. 

Q  Let  me  show  you  another  email.  We'll 
mark  this  as  Exhibit  9. 

(Plaintiffs'  Exhibit  9,  Email,  was 

marked . ) 

BY  MR.  HO: 

Q  This  is  an  email  from  Ron  Jarmin  to  a 
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Q  Okay.  Mr.  --  Dr.  Jarmin  writes,  "They 
have  now  briefed  me,  and  their  findings  suggest 
that  the  best  way  to  provide  P.L.  94  block-level 

data  with  Citizen  Voting  Age  Population  by  Race 
and  Ethnicity  would  be  through  utilizing  a  linked 

file  of  administrative  and  survey  data  the 
Census  Bureau  already  possesses." 

When  Dr.  Jarmin  refers  to  a  linked  file 
of  administrative  and  survey  data,  that's  a 
reference  to  what  you  were  describing  earlier  in 

your  email  to  Mr.  Beatty  about  adding  citizenship 
or  --  creating  a  citizenship  table  via 
administrative  records,  correct? 

A  Yes.  That's  a  shorthand  way  of 
expressing  that  § 

Q  And  when  Dr.  Jarmin  writes  using  this 
administrative  record  would  result  in  higher 
quality  data,  do  you  understand  that  to  be  a 
reference,  in  part,  to  the  fact  that  information 
about  citizenship  status  in  the  administrative 
record  is  based,  in  part,  on  legal  documents  about 
a  person's  citizenship  status  as  opposed  to  a 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-1  Filed  01/07/19  Page  61  of  176 


Page  90 

BY  MR.  HO: 

Q  Is  the  linkage  performed  by  the 
Census  Bureau  between  ACS  survey  respondents  and 
the  NUMIDENT  data  what  you  would  describe  as  high 
qual i ty ? 

A  Sometimes,  yes,  and  sometimes,  no. 
Generally,  yes. 

Q  For  purposes  of  the  analysis  that  you 
conducted  referenced  in  your  January  19th  memo, 
was  the  linkage  between  the  ACS  respondents  and 
the  NUMIDENT  data  about  citizenship  status,  was 
that  a  high-quality  match? 

A  So  the  average  statistic  for  that  match 
was  that  it  was  a  high-quality  match,  but  not  all 
of  the  records  matched  with  high  quality. 

Q  Okay . 

A  And  some  didn't  match,  at  all. 

Q  Generally  speaking,  when  there  was 
disagreement  --  in  the  analysis  that  you  performed 

in  your  Janua  ry  19  th  memo  between  the 
administrative  record  and  a  person's  survey 
response  about  citizenship  data,  is  it  reasonable 
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to  conclude  that  the  administrative  record  is  more 
likely  to  be  correct  about  the  person's 
citizenship  status  than  the  response  to  the  ACS 

question? 

A  When  the  administrative  record  says  you 
are  a  citizenship  and  when  the  linkage  of  high 
quality,  as  it  generally  is  for  people  whom  the 

administrative  record  says  you're  a  citizen,  then, 

yes.  When  the  administrative  record  says  that 
you're  not  a  citizen  and  the  linkage  is  of  h  igh 
quality,  then  subject  to  the  caveats  I  have 
already  expressed,  I  would  also  say  yes.  But  as 
the  linkage  quality  deteriorates,  then  you're  not 
sure  you're  looking  at  the  same  person  and  you're 

also  not  confident  of  the  --  either  the  survey 
responses  or  the  administrative  record. 

Q  So  let's  just  talk  about  the 
noncitizens  -- 
A  Okay. 

Q  --  in  the  NUMIDENT  data.  When  you  have  a 


non-  --  someone 

who  is  identified 

as  a 

none i t i z  en 

in  the  NUMIDENT 

data  and  you  link 

that 

person  to 
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an  ACS  response  and  there's  disagreement,  that  is|| 

the  person  who  is  identified  in  the  NUMIDENT  as  a 
noncitizen,  but  their  ACS  response  is  citizen, 

when  you  conducted  that  analysis  for  purposes  of 
your  January  19th  memo,  do  you  have  confidence 

that  person  is  likely  a  citizen  --  sorry  --  likely 
a  noncitizen  and  that  the  response  to  the  ACS 

question  was  incorrect? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  We  believe  that  the  most 

likely  conclusion  is  that  the  administrative 
record  is  correct  and  the  survey  response  is  not. 

BY  MR.  HO: 


Q  And  I  believe  in  your  January  memo,  you 
conclude  that  about  30  percent  of  ACS  respondents 
who  are  identified  as  noncitizens  in  the  NUMIDENT, 
respond  to  the  ACS  citizen  question  by  stating 

they  are  citizens,  ri  ght ,  Dr .  Abowd? 

A  We  agreed  to  use  30  percent  as  the 
summary  for  a  range,  but  yes,  I  think  that's  a 

representative  statistic. 

Q  So  based  on  your  previous  responses 
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today,  you  think  it's  likely  that  30  percent  of 

noncitizens  who  responded  to  the  ACS  citizenship 
question  responded  incorrectly  about  their 

citizenship  status  to  the  ACS  question,  right, 

Dr .  Abowd? 


A  I  - -  the  correct  statement  is  that  the 
data  provided  for  30  percent  of  the  survey 
respondents  who  indicated  citizens,  that  wasn't 

necessarily  provided  by  that  person  --  that's  what 

I'm  trying  to  correct  --  is  likely  incorrect,  yes. 

Q  Do  you  have  any  empirical  basis  to  expect 
that  noncitizens  who  respond  to  a  citizenship 
question  on  the  2020  decennial  enumeration 
questionnaire  will  respond  more  accurately  than 

noncitizens  who  have  responded  to  the  citizenship 

question  on  the  ACS? 

©  No. 

Q  Is  there  any  reason  to  think  that 
noncitizens  who  respond  to  the  citizenship 
question  on  the  2020  enumeration  will  respond  less 

accurately  than  noncitizens  who  respond  to  the 
citizenship  question  on  the  ACS? 
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A  We  have  identified  an  upward  trend  in  the 
disagreement  between  the  survey  responses  and  the 
administrative  record.  It's  not  precise  enough 
for  us  to  label  as  a  definitive  upward  trend,  but 
it  --  there  are  definitely  indications  in  the  data 

that  the  willingness  to  respond  accurately  to  that 
question  is  declining. 


Q  Would  you  expect  noncitizens  responding 
to  the  citizenship  question  on  the  2020  decennial 

enumeration  questionnaire  to  respond  inaccurately 

at  a  higher  rate  than  the  inaccuracies  you 
documented  among  noncitizens  responding  to  the 

citizenship  question  on  the  ACS? 

A  I  don't  have  a  well-formed  opinion  on 
that.  I  have  told  you  that  there's  a  --  the 
appearance  of  a  trend  that  we  have  not  determined 

has  the  statistical  quality  to  say  is  a  trend,  but 
is  --  so  in  the  absence  of  that,  I  would  have  to 
say  my  expectation  is  the  same  as  the  most  recent 

data,  which  would  be  the  2016  ACS.  That's  where 
the  30  percent  number  comes  from. 

Q  For  producing  the  block-level  CVAP  data, 
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1 

there  are,  at  present,  no  plans  in  place  to 

2 

address  situations  where  a  person's  self-report  in 

3 

response  to  the  citizenship  question  on  the  2020 

4 

enumeration  questionnaire  disagrees  with  that 

5 

person's  citizenship  status  as  noted  in  the 

6 

NUMIDENT  data  file;  is  that  right,  Dr.  Abowd?: 

THE  WITNESS:  I'm  sorry^  ICould  you  read 

8 

the  first  part  of  his  question  back  to  me?) 

9 

( Thereupon ,  the  reporter  read  the  record 

10 

as  requested . ) 

[113 

IfHE  WITNESS  §  I  think  you're  asking  me 

u 

about  the  processing  decisions  for  the  2020  census) 

C-1 

and  the  subsequent  production  decisions  for  the 

M 

CVAP  tabulation;  is  that  right?i 

15 

BY  MR.  HO: 

16 

Q  iRight. 

M 

A  (There  are  no  current  decisions  about  how 

18 

that ' s  going  to  be  done . 

19 

Q|  (There  are  no  current  decisions  about  how 

20 

you're  going  to  reconcile  differences  between  the 

It 

responses  to  the  citizenship  question  and  a 

22 

person's  citizenship  status  as  defined  in  the 
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NUMIDENT? 


A  That ' s  correct  . 

Q  The  last  sentence  of  Exhibit  9, 

Dr.  Jarmin 1 s  email  says,  "I  suggest  we  schedule  a 
meeting  of  Census  and  DOJ  technical  experts  to 

discuss  the  details  of  this  proposal." 

That  meeting  did  not  take  place,  did  it, 
Dr .  Abowd? 

A  That ' s  correct . 

Q  You  anticipated  having  such  a  meeting  in 
January  of  2018,  right? 

A  I  wouldn't  say  that  the  Census  Bureau 
anticipated  having  such  a  meeting.  I  would  say 
that  we  offered  DOJ  the  opportunity  to  meet  with 

us  and  hoped  that  they  would. 

Q  I'm  going  to  show  you  a  document.  We'll 
mark  it  as  10. 

(Plaintiffs'  Exhibit  10,  Email,  was 

marked . ) 

BY  MR.  HO: 

Q  This  is  an  email  thread,  the  top  email  is 
from  Misty  Heggeness  to  you  dated  January  2,  2018 
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Q  When  you  say  the  meeting  would  be  mostly 
about  messaging,  what  did  you  mean  by  that? 

A  To  be  honest,  I'm  not  sure.  I  believe 
that  on  the  2nd  of  January,  we  were  discussing  the 
wording  of  a  short  summary  memorandum  that  I  was 
working  on  for  the  acting  director,  summarizing 
the  state  of  the  research  through  the  end  of 
December . 


Q) 

You  testified  a  moment  ago  that  DOJ 

declined  to  take  the  meeting  that  was  referenced! 

in  Dr  . 

Abowd  --  Dr.  Jarmin's  email;  is  that  right?} 

© 

That ' s  correct . 

© 

Do  you  know  why? 

N 

I  believe  it's  in  the  administrative 

record , 

the  reply  to  this  email.}  I'll  summarize. 

Again , 

if  you  say  this  is  the  author  of  the 

letter, 

I  believe  you,  but  names  haven't  stuck. 

Said  that  the  basis  for  our  request  is 

adequately  documented  in  the  letter  and  we  decline} 

to  further  meetjj 

Q) 

fin  your  experience,  is  it  unusual  to 

receive  a  data  request  from  an  agency  to  the 
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Census  Bureau  and  then  for  the  agency  to  refuse  to 
meet  to  discuss  the  technical  aspect  of  that  data 
request  ? 

A  My  experience  in  my  current  position  is 
only  two  years  old.  I  will  answer  on  behalf  of 
the  agency.  Yes. 

MR.  HO:  We've  been  going  for  about  an 

hour  50,  55  or  so.  Would  now  be  an  okay  time  for 

a  bathroom  break? 

MR.  EHRLICH:  It's  okay  with  me. 

VIDEOGRAPHER :  This  concludes  Media  Unit 

Number  1.  The  time  on  the  video  is  10:55  a.m.  We 
are  off  the  record. 

(Off  the  record.) 

VIDEOGRAPHER:  This  begins  Media  Unit 

Number  2.  The  time  on  the  video  is  11:19  a.m.  We 
are  on  the  record. 

MR.  EHRLICH:  Just  to  clarify  something 

we  were  discussing  earlier  on  the  record  when  we 
were  talking  about  you  had  received  documents 
yesterday  evening  that  you  wanted  to  talk  to 
Dr.  Abowd  about.  We  wanted  to  clarify  that  you 


401  ; 
403 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-1  Filed  01/07/19  Page  70  of  176 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  100 


get  seven  hours  for  the  30(b) (6) .  If  you  want  to 
reserve  time  at  the  end  of  today  in  order  to 
review  those  documents  and  ask  him  more  questions, 
we  can  produce  him  again  for  you. 

MR.  HO:  Thanks  for  that  offer.  I'll 

confer  with  co-counsel  and  counsel  for  the  other 
plaintiffs  -  - 


MR  . 

EHRLICH : 

Okay . 

MR  . 

1 

1 

o 

X 

and  we ' 

11  talk 

MR  . 

EHRLICH : 

Thank 

you  . 

BY  MR.  HO: 

Q  Dr.  Abowd,  before  moving  on  to  another 
topic,  I  just  want  to  ask  a  few  questions  about 
some  things  we  discussed  earlier. 

You  testified  that  when  the 
Census  Bureau,  after  the  2020  decennial  census, 
produces  the  block-level  CVAP  data,  that  there 
will  be  error  margins  associated  with  that 

block-level  CVAP  data.  Do  you  remember  that? 

A  Yes. 


Q  Okay.  Today,  does  the  Census  Bureau  know 
whether  or  not  the  error  margins  associated  with 
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that  block-level  CVAP  data  will  be  larger  or 
smaller  than  the  error  margins  associated  with  the 
block-level  CVAP  data  that  DOJ  currently  uses, 

based  on  ACS  estimates? 

A  I  have  to  give  a  nuanced  answer  to  that 
question.  We  don't  know,  because  we  haven't  set 
the  parameters  of  the  disclosure  avoidance  system 

yet.  That's  somewhat  new  territory  for  my 
colleagues,  and  I  am  certain  that  one  of  the 
th  ings  we  will  be  discussing  is  whether  the  error 

margins  associated  with  both  the  P.L.  94  and  the 
CVAP  table  at  the  block  level  still  allow 
redistricting  offices  and  the 

Department  of  Justice  to  use  the  data  effectively. 

That  is  the  use  case  for  those  data. 

Q  Would  you  agree  --  never  mind.  That's 
f  ine  . 

You  testified  a  little  bit  about  a 
possible  RCT  of  the  citizenship  question  and 
request  from,  I  believe  it  was  Enrique  Lamas,  to 
get  a  proposal  for  doing  an  RCT  of  the  citizenship 
question  without  the  prefatory  nativity  question 
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responsibility,  in  conjunction  with  the  acting 
director,  for  giving  me  the  no-go,  but  he  didn't 
tell  me  whether  he  discussed  with  anyone  else 
outside  the  Bureau. 

Q  So  you're  aware  that  Dr.  Jarmin  and  --  I 
don't  know  if  it's  Dr.  or  Mr.  Lamas? 

A  It's  doctor.  It's  Dr.  Velkoff,  too. 

Q  Okay.  You  don't  know  if  anyone  other 
than  Dr.  Jarmin  and  Dr.  Lamas  were  involved  in 
this  --  the  decision  not  to  do  the  RCT  of  the 
citizenship  question? 

A  I  do  not  know. 

Q  You  testified  at  one  point  whether  or 
not  --  excuse  me  --  you  testified  at  one  point 
that  there  are  indicators  in  that  --  let  me  try 
again  .| 

I  think  you  testified  earlier  that  there 
are  indicators  suggesting  that  nonresponse  rates 
to  a  citizenship  question  among  noncitizens  are 
increasing;  is  that  right? 

®  Yes. 

Q  What  are  those  indicators  that  you  were 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-1  Filed  01/07/19  Page  73  of  176 


Page  106 


<§ 

<§ 


10 

11 

12 

13 

14 

15 

16 
17 


21 


referring  to? 

A  In  our  technical  research,  we've 
conducted  statistical  experiments  that  attempt  to 

estimate  the  extent  to  which  certain  categories  of 
households  that  either  include  a  noncitizen  or 
include  someone  for  whom  we  don't  know  the 
citizenship  status  might  not  respond  to 

questionnaires  that  include  a  citizenship 
question.  In  the  analysis  for  the  2000  census, 
that  number  was  around  3  percentage  points .  In 

the  analysis  circa  2010,  it  was  closer  to  5 
point  --  5  percentage  points.  And  the  most  recent 
analyses  we  have  produced,  it's  closer  to  five  and 
a  half  percent  --  5.8  percentage  points  and 

applies  to  a  bigger  subpopulation  of  households 
than  our  previous  analyses . 

Q  Any  other  analyses  suggesting  that  there 
are  indications  of  greater  nonresponse  over  time 

from  noncitizens  to  a  citizenship  question  other 

than  the  ones  you've  just  described? 

A  If  you  look  at  the  item  nonresponse  rates 
and  the  break-off  rates,  the  reason  I  said  that 
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they  didn't  meet  statistical  standards  for  saying 

we  think  there's  a  trend  is  because  they're  short 
and  there  have  been  some  procedural  changes  that 

materially  affect  the  year-to-year  comparisons, 
but  they  are  higher  now  than  they  were  earlier  in 

the  decade . 

Q  So  we  have  increasing  unit  nonresponse, 
increasing  item  nonresponse  and  increasing 
break-off  rates,  all  suggesting  that  noncitizens' 

sensitivity  to  a  citizenship  question  have  been 

increasing  over  time;  is  that  right,  Dr.  Abowd? 

A  You  have  to  permit  the  caveat  that  I 
didn't  say  increasing.  I  said  they're  going  up, 
but  that,  specifically,  I  don't  have  sufficient 

statistical  evidence  to  conclude  there's  an 
increase  in  trend. 


In  the  case  of  the  --  of  the  item 
nonresponse  rates,  it's  because  of  the  change  in 

design  that  occurred  in  2013.  In  the  case  of  the 
break-off  rates,  it's  because  we  haven't  been  able 
to  analyze  full  2017  data,  and  we  only  had  2016 

data.  So  we  don't  --  I  don't,  really,  even  have 
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two  points  for  the  break-off  rates. 

But  at  the  time  we  prepared  our  technical 
report  for  the  Secretary,  we  had  the  2000  and  the 

2010,  and  those  two  numbers  are  statistically 
different  from  each  other,  and  the  one  in  2010  is 
larger . 

Q  But  you  would  agree  that  the  item 
nonresponse  and  the  break-off  rate  analysis  that 

you've  done,  they're  both  consistent  with  the 

notion  that  noncitizens'  sensitivity  to  a 
citizenship  question  and  unwillingness  to  respond 
to  such  a  question,  have  increased  over  time? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  I  will  agree  to  the 

statement,  consistent  with  the  --  with  the 
increase  over  time,  yes. 

BY  MR.  HO: 


Q  Other  than  the  three  things  we've 
discussed,  unit  nonresponse,  item  nonresponse  and 

break-off  rates,  are  there  any  other  indicators 

suggesting  that  noncitizens'  sensitivity  to  a 

citizenship  question  has  been  increasing  over 
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time  ? 


There  are  survey  indicators  from  the 


Census  Barriers,  Attitudes  and  Motivators  Survey 

and  qualitative  analysis  from  focus  groups  that 
also  suggest  it. 

Q  Other  than  the  CBAMS  and  the  focus 
groups,  any  other  indicators  that  you're  aware  of 
suggesting  that  noncitizens  sensitive  to  a 
citizenship  question  has  been  increasing? 

A  None  that  I  can  recall  at  this  moment. 

Q  Okay.  You  said  something  about  the  5.8 
percentage  point  reduction  in  response  rates  among 
noncitizens  to  a  citizenship  question  --  because 
of  the  presence  of  a  citizenship  question;  is  that 
right,  Dr.  Abowd? 

A  I  can  restate  the  question  so  it's  right. 

Q  Please. 

A  We  did  analyses  --  we  did  analyses  that 
compared  different  categories  of  households  that 
included  citizens  with  categories  of  households 
that  either  didn't  or  may  not  include  citizens. 

And  the  most  reset  of  them  --  which  is  in  the 
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to  the  Department  of  Commerce  in  response  to  a 
discovery  request  we  were  processing. 

Q  Do  you  know  when  the  August  6th  version 
of  that  paper  was  produced  from  the  Census  Bureau 
to  the  Department  of  Commerce? 

A  I  do  not  . 

Q  Was  it  yesterday? 

A  I  don't  think  so  --  no.  It  definitely 
wasn't  yesterday.  It  --  because  I  asked  for  a 
copy  at  the  Department  of  Commerce  on  Monday,  and 
I  was  given  a  copy  with  the  August  6th  date.  I 
was  expecting  to  see  a  copy  with  a  July  date. 
There's  no  difference  between  them,  other  than 
some  grammar  mistakes  that  have  been  corrected. 

Q  I  want  to  show  you  a  document  that  you 
talked  about  at  your  last  deposition.  This  was  a 
short  version,  I  think,  of  the  analysis  we  were 
just  talking  about.  It  was  the  first  Abowd 
Deposition  Exhibit  4,  marking  it  as  Exhibit  11  for 

this  deposition. 

(Plaintiffs'  Exhibit  11,  Analysis,  was 

marked . ) 
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A  In  this  case,  yes.  That's  right. 

Q  Now,  the  first  sentence  in  the  paragraph 
above  Table  6  reads:  Other  proxy  measures  for 

understanding  response  sensitivity  to  questions  of 
citizenship  can  be  examined  with  longitudinal 
data  . 

What  does  that  sentence  mean? 

A  It's  a  --  it's  terse  technical  writing 
for  it,  and  now  we're  going  to  do  things  similar 
to  what  we  just  did  for  cross-sectional  studies 
with  some  longitudinal  data. 

Q  And  the  premise  here  is  that  a 
longitudinal  analysis  could  shed  some  light  on  the 
sensitivity  of  citizen-  --  or  the  question  on 
citizenship,  right,  Dr.  Abowd? 

A  Yes  . 


m 

survey 

m 

Income 

m 

m 


The  SIPP,  S-I-P-P,  that's  a  longitudinal 
featuring  a  citizenship  question,  correct? 

That's  correct.  It's  the  Survey  of 
and  Program  Participation. 

And  who  is  it  conducted  by? 

The  Census  Bureau. 
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Q  According  to  the  table,  in  Wave  1  of  the 
SIPP,  noncitizens  were  6.1  of  respondents  but  by 
Wave  2,  they  were  only  5.7  percent  of  SIPP 

respondents,  correct? 

A  That ' s  correct  . 

Q  So  just  to  explain  what  that  means, 
noncitizens  shrank  as  a  share  of  respondents  to 

this  longitudinal  survey  because  they  dropped  out 

of  responding  to  the  surv  ey  at  a  higher  rate  than 

did  citizens,  correct,  Dr.  Abowd? 

A  So  the  two  point  estimates,  6.1 
percentage  point  and  5.7  percentage  point  --  the 

5.7  is  less  than  the  6.1.  I  think  I  asked  the 
authors  to  ensure  that  the  standard  error  of  the 
difference  was  --  which  is  negative  --  was  also 


sufficiently  precise.  On  the  hypothesis  that 
that's  the  case  --  I  don't  have  the  standard  or 
the  difference  here  --  then,  yes,  that's  the 

correct  conclusion. 

Q  So  the  idea  that  the  white  paper's 
authors  are  operating  under  here  is  that  if 
noncitizens  dropped  out  of  a  longitudinal  survey 
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featuring  a  citizenship  question  at  a  higher  rate 

than  did  citizens,  then  that  suggests  that 
noncitizens  are  more  sensitive  to  a  citizenship 

question  and  might  fail  to  respond  to  a  survey 
with  a  citizenship  question  at  a  higher  rate  than 

citizens;  is  that  right? 

A  So  the  nuanced  answer  to  your  question  is 
that  it  is  suggestive  of  that.  In  these  kinds  of 
survey  situations,  we  can't  design  the  gold 
standard  randomized  controlled  trial  for  which  the 
precise  hypothesis  that  you  stated  would  be  the 

one  you  could  precisely  test.  So  the 
questionnaire  does  include  a  citizenship  question. 
It  includes  lots  of  other  questions,  as  well.  And 

subject  to  that  caveat,  the  conclusions  that  you 
drew  about  the  difference  between  Wave  1  and 
Wave  2  participation  --  sorry,  response  rates  -- 


i 


is  correc 


t  . 


BY  MR.  HO: 

Q  And  the  Census  Bureau  agrees  with  the 
authors  of  the  white  paper  that  this  longitudinal 
analysis  is  suggestive  of  the  notion  that 
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noncitizens  are  more  sensitive  to  a  question  about 

citizenship  and  less  likely  to  respond  to  a  survey 
featuring  a  citizenship  question,  correct? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  The  Census  Bureau  considers 
the  evidence  from  the  SIPP  to  be  consistent  with 
the  other  evidence  that  we  have  examined 
suggesting  that  households  that  either  contain  a 

noncitizen  or  contain  at  least  one  person  for  whom 

we  do  not  know  the  citizenship  status  are  more 

sensitive  to  questionnaires  that  include  questions 
about  citizenship  status. 

BY  MR.  HO: 

Q  There  are  other  longitudinal  studies 
conducted  by  the  Census  Bureau  featuring  a 
question  on  citizenship,  right,  Dr.  Abowd? 

A  Yes  . 

Q  For  example,  the  Current  Population 
Survey,  CPS,  is  a  longitudinal  survey  conducted  by 
the  Census  Bureau  featuring  a  citizenship 
question,  correct? 

A  So  that's  not  technically  correct.  The 
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A  It's  a  housing  unit  -- 
Q  I  think  I  understand. 

A  You  don't  know  who  is  in  the  housing  unit 
when  you  go  the  second  month  and  second  sample. 
That's  the  point  I'm  trying  to  make. 

Q  I  think  I  understand. 

A  Okay . 

Q  All  right.  Let  me  try  this  again. 

Time  1,  ri  ght,  we  have  a  group  of  CPS 
respondents.  Some  housing  units  have  a 
noncitizen,  some  housing  units  do  not  have  a 
noncitizen.  Time  2,  the  share  of  respondents  to 
the  CPS  from  the  housing  units  that  at  Time  1  had 
a  noncitizen  has  shrunk.  Would  that  be  suggestive 
of  the  notion  that  noncitizens  are  more  sensitive 
to  a  citizenship  question  than  are  U.S.  citizens? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  Replace  Time  1  and  Time  2 

with  Month  and  Sample  1  and  Month  and  Sample  2 . 

If  you  look  at  statistics  for  Month  and  Sample  2 

for  households  for  Month  and  Sample  1  that 
identified  as  citizen  versus  for  households  for 
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Month  and  Sample  1  that  identified  as  noncitizen 
and  you  found  differences  in  the  Month  and 
Sample  2  statistics,  that  would  be  as  similar  as 

you  could  construct  to  the  hypothetical  in  Table  6 
of  the  working  paper  we ' re  talking  about . 

BY  MR.  HO: 

Q  And  would  that  analysis  --  if  I  showed 
that  Month  and  Sample  1  housing  units  that 
featured  a  noncitizen  responded  at  a  lower  rate  at 

Month  and  Sample  2  than  the  households  that  at 

Month  and  Sample  1  were  all  citizen  households, 
would  that  be  suggestive  of  greater  sensitivity  of 

noncitizens  to  a  citizenship  survey  question? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  That  would  have  an 

interpretation  similar  to  Table  6  in  the  working 

paper,  yes. 

BY  MR.  HO: 


Q  Now,  during  your  last  deposition,  do  you 
remember  talking  about  the  acronym  C-A-P-I  or 

CAPI  ? 

A  Computer-assisted  personal  interview, 
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yes  . 

(Conference  call  interruption.) 

BY  MR.  HO: 

Q  CAPI  is,  basically,  a  nonresponse 
follow-up  for  the  ACS;  is  that  right? 

A  As  of  right  now,  that  is  correct. 

Q  Okay.  And  what  -- 

A  That  is  the  field  technical  technique 
used  for  nonresponse  follow-up  in  the  ACS. 


Q  Okay.  And  what  it  means  is  you  send, 
basically,  a  census  employee  out  with  some  kind  of 
personal  handheld  computer  device  to  try  to  get  an 

answer  to  the  ACS  from  a  household  that  didn't 
respond;  is  that  right? 

A  That ' s  correct . 

Q  Okay.  Now,  the  SWAT  team  that  did  the 
white  paper  that  we  talked  about  earlier, 
conducted  a  stratified  analysis  of  the  CAPI 
response  rates  breaking  census  tracts  into  deciles 
from  those  with  the  --  the  lowest  percentage  of 
household  with  the  noncitizen  to  those  with  the 
most;  is  that  right? 
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A  If  you're  going  to  ask  me  about  one  of 
the  analyses  that's  in  this  early  draft,  I  need  to 
know  which  one. 

Q  Sure . 

A  If  you're  going  to  ask  me  about  something 
else,  I  need  to  have  my  memory  refreshed  as  to 
what  you're  asking  me  about. 

Q  I  understand.  I  don't  think  it  made  its 
way  into  that  version  of  the  white  paper. 


A  Okay . 

Q  But  my  understanding  is  that  at  some 
point,  the  SWAT  team  looked  at  CAPI  response  rates 

and  they  compared  census  tracts  to  a  stratified 
analysis,  deciles  --  percentage  --  a  household  -- 

census  tracts  with  the  lowest  percentage  of 
households  with  a  noncitizen  and  --  you  know,  from 

1  to  10,  those  with  the  greatest  percentage  of 
households  with  a  noncitizen,  and  compared  the 

CAPI  response  rates.  Does  that  help  refresh  your 
memory? 


m 

that  I 


You've  refreshed  my  memory  to  the  point 

acknowledge  that  an  analysis  was  done  in 
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1 

which  tracts  were  stratified  by  decilep  (But  I 

2 

would  like  to  review  what  it  is  you're  asking  me 

3 

about,  because  I  don't  remember  specifically  what 

4 

the  stratifier  was  and  what  the  response  was  .) 

5 

I ' ve  had  to  look  at  a  lot  of  documents  over  the 

6 

fast  several  weeks!  I  simply  am  not  sure  what  the) 

0 

exact  analysis  is  you're  asking  me  about. 

8 

^Plaintiffs'  Exhibit  12,  Tables,  was 

ft 

marked . ) 

10 

Q  lOkayt  (Let  me  show  you  a  document. )  It's 

11 

been  marked  as  Exhibit  12.  It's  a  series  of 

12 

tables. |  The  first  page  on  the  document  is) 

13 

AR104  08  | 

14 

lAnd  I'm  looking  at  the  third  table,  the 

11 

CAPI  response  rate!  Now,  this  table  shows  an 

16 

analysis  of  census  tracts  broken  into  deciles  from| 

if  7: 

least  to  most  percentage  of  households  with  a 

H 

noncitizen  comparing  CAPI  response  rates;  is  that 

19 

right,  Dr.  Abowd? 

20 

A!  lYes.  I  don't  recall  exactly  how  the 

It 

tract  deciles  were  determined,  but  they  are  from 

22 

least  to  most  noncitizen.  That's  right. 
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Q  So  one  is  the  decile  of  census  tracts 
with  the  lowest  percentage  of  households  with  a 
noncitizen.  Ten  is  the  decile  of  census  tracts 
with  the  largest  percentage  with  households  with  a 
noncitizen,  correct? 

A  That ' s  correct . 

Q  And,  basically,  what  that  means  is,  as 
you  go  from  1  to  10,  the  percentage  of  households 

in  a  census  tract  increases,  correct? 

A  Percentage  of  households  with  a 
noncitizen . 

Q  Noncitizen,  sorry. 

And  when  we  look  at  --  just  to  take  one 
number  from  the  table  --  for  the  10th  decile,  year 

2016,  the  CAPI  response  rate  is  87.4,  bottom  right 
corner  of  the  table.  What  does  that  mean  for  the 
CAPI  response  rate  to  be  87.4  for  that  decile 
census  tract? 

A  I'm  going  to  check  with  the  author  of 
this  table  on  the  next  break  to  make  certain  that 
the  CAPI  here  means  only  the  nonresponse  follow-up 

that  was  followed  up  by  computer-assisted  personal 
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interview.  We  sometimes  lump  Internet 


self  -  response  in,  but  I  don't  think  that  was  done 
here,  because  Internet  sel f - response  is  by  itself 

separately,  and  it  didn't  start  until  2013. 

Q  Uh-huh. 

A  And  up  until  2016,  you  could  also  be 
followed  up  with  CATI,  computer-assisted  telephone 

interview.  So  I  think  I've  told  you  correctly, 
that  this  is  nonresponse  follow-up 

computer-assisted  personal  interview. 

In  that  case,  it  means  that  the  subsample 
of  nonrespondents  that  was  selected  for 
nonresponse  follow-up  in  the  ACS  were  successfully 
followed  up  with  the  percentages  indicated  in  the 


table . 


non- 


So  just  to  be  clear,  the  subset  of 
of  households  chosen  for  nonresponse 


follow-up  on  the  ACS  for  the  tenth  decile  in  2016, 

nonresponse  follow-up  on  the  ACS  was  successful 

87.4  percentage  of  the  time? 


That ' s  correct . 

Now,  if  we  look  at  this  table,  correct, 
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that  the  Bureau  found  that  nonresponse  follow-up 
for  the  ACS  has  declined  each  year  for  each 
decile;  is  that  correct? 

A  That  --  that  seems  to  be  correct. 

Q  Okay.  And  is  that  consistent  with  the 
notion  that  citizenship  has  become  a  more 
sensitive  question  on  surveys  since  the  year  2010? 

A  One  of  the  reasons  that  this  particular 
analysis  doesn  't  appear  in  some  of  the  technical 

papers  that  were  relied  upon  by  the  larger  group 
of  senior  executives  at  the  Census  Bureau  in 
drawing  their  conclusions,  is  that  the  internal 
peer  review  of  this  particular  analysis  suggested 

that  there  were  enough  qualifications  to  that 

conclusion  that  many  of  them  were  unwilling  to 
make  it . 

You  correctly  characterized  the  trend 
lines,  that  there  were  changes  to  the  design  of 

the  survey  that  occurred  here  and  there  were  also 
potential  other  differences  that  --  that  many  of 

the  people  who  looked  at  this  found  qualifications 

that  --  so  that's  the  right  conclusion.  But  it 
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1 

isn't  a  conclusion  that  the  Census  Bureau, 

m 

speaking  collectively  for  the  people  who  peer 

3 

reviewed  this  analysis,  would  have  jointly  made. 

4 

Q  I  understand  there  are  caveats,  but| 

© 

notwithstanding  those  caveats,  is  the  decline  in 

• 

successful  nonresponse  follow-up  for  the  ACS  since 

m 

2010  suggestive  of  the  notion  that  citizenship 

0 

questions  on  surveys  have  become  more  sensitive 

® 

since  20103; 

10 

A  It's  consistent  with  that  interpretation, 

n 

yes  . 

12 

Q  It  also  appears  that  in  each  year,  as  a 

13 

census  tract  has  greater  percentage  of  households 

14 

with  a  noncitizen,  that  nonresponse  follow-up, 

15 

generally,  is  less  successful.  Would  you  agree 

16 

with  that? 

17 

A  Yes.  It's  consistent  with  that 

18 

interpretation,  as  well. 

19 

Q  Okay.  So  is  it  consistent  --  is  that 

20 

data  consistent  with  the  notion  that  noncitizen 

21 

households  are  less  likely  to  cooperate  with 

22 

nonresponse  follow-up  to  the  ACS? 
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A  So  we  didn't  --  well,  if  we  did  a 
dif f erence-and-dif f erence  analysis  of  this  table, 

I  don't  remember  it.  And  I  flipped  and  it  doesn't 
seem  to  be  in  here.  So  without  a 

dif f erence-and-dif f erence  analysis,  I'm  not  able 

to  draw  a  conclusion  like  the  one  you  just 
suggested . 

Q  But  as  a  census  tract  gets  a  greater 
percentage  of  households  with  a  noncitizen, 
generally  speaking,  nonresponse  follow-up  in  that 

census  tract  is  less  successful,  correct, 

Dr .  Abowd? 

A  Is  less  successful  than? 

Q  Than  it  is  for  a  census  tract  with  a 
lower  percentage  of  households  with  a  noncitizen? 

A  You're  asking  me  do  the  numbers  go  down 
when  the  deciles  go  up,  and  that's  correct,  yes. 

Q  Now,  I  believe  when  you  testified  at  your 
last  deposition,  when  you  were  talking  about  the 
CAPI  analysis,  you  described  something  like  a 
spreadsheet  that  had  all  the  tables  that  you 
looked  at  which  had  been  cleared  for  release  by 
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Q  Has  the  Census  Bureau,  in  response  to 
this  analysis  or  for  any  reason,  taken  any 
measures  specifically  to  address  the  lower  success 

rate  of  nonresponse  follow-up  in  census  tracts 
with  higher  percentages  of  noncitizen  households? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  I  don't  believe  that  you 

could  point  to  any  specific  activity  that  would 
have  been  explicitly  stratified  by  this  decile 

analysis.  The  declining  response  rate  is  a 
general  problem,  and  we  attempt  to  manage  field 
operations  in  a  manner  that  is  consistent  with 

keeping  those  response  rates  up.  In  fact,  one  of 
the  reasons  we  switched  to  Internet  sel f - response 

in  the  ACS  was  in  an  effort  to  increase  the 
voluntary  response  rate.  So  --  so,  generically, 
we're,  of  course,  interested  in  keeping  the 
response  rate  high.  It's  a  mandatory  survey,  but 
voluntary  or  sel f - response  is  a  critical  cost 

control  factor. 

That  said,  the  budget  for  the 
American  Community  Survey  has  not  been  increased 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

m 

4 

• 

6 

7 

© 

@ 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-1  Filed  01/07/19  Page  93  of  176 


Page  135 

in  proportion  to  the  cost  of  living,  so  we  don't 

have  the  same  resources  to  do  nonresponse 
follow-up.  So  we  focus  on  --  we  focus  on  those 
things  that  are  going  to  get  the  total  nonresponse 
follow-up  on  the  -- 

BY  MR.  HO: 

Q  But  has  --  sorry. 

Has  the  Census  Bureau  done  anything  to 
try  to  address  the  lower  rates  of  nonresponse 

follow-up  success  in  areas  that  have  higher 

percentages  of  noncitizen  households? 

A  I  believe  I  just  said  that  I'm  not  aware 
of  any  activity  specifically  correlated  with  -- 
explicitly  correlated  with  these  indicators. 

Q  Thank  you.  Sorry. 

Just  a  few  other  quick  questions.  You're 
familiar  the  acronym  of  C-S-A-C  or  CSAC? 

A  Yes  . 

Q  And  that  stands  for  Census  Scientific 
Advisory  Committee? 

A  Yes  . 

Q  And  the  members  of  CSAC  advised  the 
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my  rank,  but  some  will  send  a  specialist.  And 
then  the  director  conveys  to  the  Department  of 
Commerce  a  set  of  recommendations  to  fill  a 
vacancy.  It's  the  Department  of  Commerce  then 
decides  to  whom  to  extend  that  invitation. 

Q  Is  it  fair  to  say  that,  generally 
speaking,  CSAC  members  are  highly  regarded  as 

social  scientists  by  the  Census  Bureau? 

A  Yes. 

Q  You're  familiar  with  former  Census  Bureau 


director  John  Thompson? 

A  I  have  met  Dr.  Thompson.  Mr.  Thompson, 
excuse  me . 

Q  Fair  to  say  that  the  Census  Bureau  has  a 
high  opinion  of  Dr.  Thompson  as  a  scientist? 

A  It  is  Mr.,  and  yes. 

Q  Fair  to  say  the  Census  Bureau  considers 
him  well  versed  in  standard  Census  Bureau  testing 


practices? 

A  Yes. 

Q  Has  the  Census  Bureau  contracted  with  any 
private  companies  or  PR  firms  to  conduct  research 
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citizenship  question? 

Reingold  spelled  R - E - I - N - G - 0 - L - D . 

A  I  do  not  know  whether  Reingold  is  a 
subcontractor  in  the  integrated  communication 
contract.  If  they  are,  then  the  answer  could  be 
yes.  I'm  not  aware  of  another  contract,  but  I 
will  check  during  a  break. 

Q  Okay.  Does  the  Census  Bureau  think  that 
adding  a  citizenship  question  to  the  2020 

enumeration  questionnaire  is  a  good  idea? 

A  No. 

MR.  HO:  Can  we  go  off  the  record  for  a 

second? 

VIDEOGRAPHER :  We're  going  off  the 

record.  The  time  on  the  video  is  12:07  p.m. 

(Off  the  record.) 

VIDEOGRAPHER:  This  begins  Media  Unit 

Number  3.  The  time  on  the  video  is  1:03  p.m.  We 
are  on  the  record. 


BY  MR.  HO: 


Q  Dr .  Abowd ,  I 
questions  for  you  at 


don  1 t  have 
this  time , 


any  other 
but  I  know  you 
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field  period. 

BY  MR.  HO: 

Q  Thank  you.  And  this  would  have  been  the 
only  testing  of  the  2020  decennial  questionnaire 
with  a  citizenship  question  in  it,  correct? 

A  This  is  the  only  field  testing  with  and 
without  citizenship  question,  directly  analyzing 
the  citizenship  question  that  we  have  considered 
at  the  Census  Bureau. 

I  also  verified  that  the  2010  census 
questionnaire  had  full  cognitive  and  field 
testing.  That  the  2020  questionnaire  without  the 
citizenship  question  had  --  so  I  asked  him  the 
same  way  you  asked  me,  was  adequately,  cognitively 
tested ;  yes . 

Q  I'm  sorry.  Who  did  you  ask  whether  or 

not  ? 

A  I  asked  my  staff  --  the  same  group  that  I 
had  been  asking  generally  about  the  testing,  I 

specifically  asked  about  the  cognitive  testing  for 

the  2020  questionnaire,  with  and  without  the 
citizenship  question,  and  their  answer  was  that  it 
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was  adequately  tested  with  the  citizen-  --  without 

the  citizenship  question,  but  not  adequately 
tested  with  the  citizenship  question,  cognitive 

testing . 

Q  Thank  you. 

A  Okay. 

And,  thirdly,  in  this  table,  Exhibit  12, 
the  third  panel,  the  CAPI  response  rate,  I 
confirmed,  so  I  can  now  say  the  way  the  tract  was 

put  into  deciles  was  based  on  the  five-year 

American  Community  Survey  for  the  middle  five 
years  of  the  table,  so  2011  through  2015.  That 
the  CAPI  response  rate  is  just  the  CAPI  response 
rate  in  the  nonresponse  follow-up  system,  okay. 

I  think  those  were  all  the  things  we  had 
unresolved.  If  you  think  there  were  others  --  we 
went  over  our  notes,  but  I  think  I've  answered  the 
questions  that  that  were  unresolved. 

MR.  HO:  I  don't  have  any  others  right 

now,  so  I'm  going  to  pass  you  along  to  one  of  the 
other  lawyers  for  one  of  the  other  plaintiff 
groups,  subject,  of  course,  to  the  issue  that  I've 
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enumeration,  but  it  is  part  of  census.  And  so  the 
process  that  we  had  in  place  for  evaluating  which 
questions  would  be  on  the  long  form  dates  from  the 
creation  of  the  long  form.  And  it  was  inherited 
by  the  American  Community  Survey  and  modernized 
for  the  American  Community  Survey,  and  the  way  in 
which  these  bullets  on  this  page  --  page  AR4804 
describe  the  process  as  adaptation  of  the  process 
that  is  in  place  and  is  used  for  questions  on  the 
American  Community  Survey. 

Q  But  to  go  back  to  my  question, 
this  --  this  process  that  we've  just  talked  about, 
the  three  reviews  that  are  on  this  page,  4804,  if 
any  one  of  those  reviews  advises  against  the 

addition  of  a  question,  does  the  question  get 
added? 

A  So  it  would  be  more  iterative  than  that|| 


If  a  technical  review  revealed  that  it 


was 


to  be  difficult  to  ask  the  question  for  some 

reason  --  let's  speak  hypothetica  lly  --  then  we 

would  probably  not  prepare  a  clearance  package 

supported  by  a  technical  analysis  that  says  this 
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is  not  likely  to  work  very  well.  The 
Census  Bureau  would  re-examine  the  use  case  for 
the  particular  request.  If  it's  a  --  if  it's  a 
specific  agency  of  the  executive  branch,  one  of 
our  principal  statistical  clients,  we  would  work 

with  that  agency  to  refine  the  request.  What  we 
were  attempting  to  determine  is  the  least 
burdensome  way  of  delivering  statistics  that  are 

suitable  for  the  purpose  that  we're  being  asked  to 

produce  them. 

So  in  that  iterative  process,  would 
attempt  to  identify  a  technically  better  way  of 

addressing  the  data  need.  And,  generally 
speaking,  that  --  in  that  iterative  process,  both 

the  Census  Bureau  and  the  principal  client  --  all 
these  data  are  going  to  be  released  for  public 

use,  so  the  principal  client  is  acting  as  the 

agent  of  the  general  public  in  design  of  a 

product.  If  there  was  an  agreement  that  this 
particular  technical  solution  will  work  and  it 

will  meet  the  needs,  then  we  would  --  and  then  it 
would  involve  a  modification  or  a  question  --  a 
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new  question  on  the  survey,  then  we  would  move 

forward  with  the  questionnaire  design  and  the 
testing  that  we  would  normally  do,  and  we  would 

eventually  get  to  the  point  where  a  clearance 
package  would  be  sent  forward. 

There  might  be  some  other  regulatory 
barriers.  There  are  lots  of  --  I  shouldn't  say 
lots  of.  There  are  several  very  specific 
categories  of  data  that  statistical  agencies  and 

other  agencies  of  the  federal  government  collect 

that  are  governed  by  regulations  of  OMB.  And  so 
if  the  request  involved  something  that  inherently 
meant  you  had  to  modify  or  update  one  of  those 
standards,  then  that  would  also  come  into  play. 

And  those  standards  are  regularly  modified  and 
updated,  and  there,  the  Office  of  the  Chief 
Statistician  takes  charge  of  creating  the  relevant 
working  group,  preparing  the  modification,  doing 

the  Federa  1  Regi  ster  notices  on  the  modifications. 

So  if  you  have  to  modify  the  standards  before  you 

can  produce  a  survey  instrument,  then  that  process 
would  happen. 
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This  would  all  basically  go  on 
simultaneously,  but  no  OMB  clearance  package  would 
be  sent  to  the  Office  of  the  Statistician  prior  to 

doing  the  ground  work  that  the  chief  statistician 
is  known  to  require  before  she,  in  this  case, 

would  approve  the  clearance  request. 

Q  So  did  I  understand  you  correctly  that 
the  clearance  package  has  not  yet  been  submitted 
to  OMB  with  regard  to  the  citizenship  question? 

A  The  clearance  package  for  the  specific 
forms  for  the  2020  census  has  not  yet  been 
submitted  to  OMB. 

BY  MS .  SHAH : 

Q  I'm  going  to  hand  you  what's  Exhibit  14, 
and  I  only  have  two  copies,  because  they're  very 
large.  I'm  going  to  have  this  marked  as 
Exhibit  14,  which  is  statistical  quality  standards 
from  the  Census  Bureau. 

(Plaintiffs'  Exhibit  14,  Census  Bureau 
statistical  quality  standards,  was  marked.) 

BY  MS .  SHAH : 

Q  Are  you  familiar  with  this  document? 
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A  So  the  guidelines  are  Census  Bureau 
guidelines,  and  the  employee,  in  the  conduct  of 
his  or  her  job,  when  preparing  an  information 
product  covered  by  the  standards,  that's  what  I 
just  explained,  would  be  expected  to  abide  by 
standards,  yes. 

Q  And  what  about  the  Secretary? 

A  The  Secretary  is  not  bound  by  the 
standards  . 

Q  And  we  talked  about  some  of  the  products 
that  this  applies  to.  Does  it  apply  to  the 
decennial  census  questionnaire? 

m  Yes. 

Q  And,  more  specifically,  the  citizenship 
question,  as  well? 

®  Yes. 

Q  So  is  it  fair  to  say  that  the 
Census  Bureau  has  to  follow  these  standards  when 
they  develop  and  design  survey  questionnaires? 

A  It  is  fair  to  say  that  every  information 
product  and  statistical  program  within  the 
Census  Bureau  is  expected  to  follow  these 
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standards?  Yes. 


Q  And  if  you  can  turn  to  Page  5  of  this 
document  --  and  it's  a  large  one,  so,  you 
know  --  when  we're  talking  about  Requirement  A16, 
which  says  that,  "Quality  control  checks  must  be 

performed  to  ensure  the  accuracy  and  completeness 

of  the  program  plans  including,  among  other 

things,  survey  designs." 

Does  this  requirement  apply  to  the 
decennial  census  questionnaire? 

A  Yes. 

Q  And  what  does  it  mean,  survey  design? 

A  In  this  --  on  Page  5,  it  has  a  very  broad 
interpretation.  We  might  sometimes  call  it  the 
lifecycle  design,  all  of  the  components  that  go 
into  executing  a  --  an  information  product, 
including,  to  be  frank,  a  case  where  there's  no 
actual  survey  -- 
Q  Uh-huh. 

A  --  but  it's  the  design  of  an  information 
product . 

Q  And  has  this  quality  check  been  done  for 
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Q  So  was  a  waiver  for  a  quality  check 
obtained  in  the  question  --  in  this  instance? 

Sorry . 

A  So  the  answer  to  the  question  whether  a 
waiver  was  obtained  for  any  part  of  the  end-to-end 

operation  is  no  § 

The  question  that  I  heard  was,  should  a 
waiver  have  been  obtained  because  of  the  quality 
variation  over  the  --  over  the  life  of  the  --  of 
the  survey?  Let  me  also  say  that  these  are 
quality  standards  that  bind  the  agency,  but  a 
sitting  director  and  a  sitting  acting  director  can 
instruct  the  staff  to  do  something  and  they're 
expected  to  do  something.  And  while  we  would 
expect  a  sitting  director  or  acting  director  to 
check  whether  there  was  a  standard,  there  was  a 
lot  of  urgency  here.  So  the  next  methods  and 
standards  meeting  would  have  been  after  the  whole 
decision  process  was  made. 

But  the  quality  of  the  process  by  which 
we  conducted  the  end-to-end  test  was  extensively 
peer  reviewed  inside  the  Census  Bureau  by  the 
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Census  Bureau  conducts  testing  throughout  the 
decade  preceding  the  decennial  census? 

A  Yes  . 

Q  Would  such  testing  reveal 
whether  --  would  that  be  considered  pretesting? 


A 

Yes  . 

• 

And  would  such  testing  reveal  whether  a 

question  is  unduly  sensitive? 

Yes  . 

lAnd  if  so,  responses  collected  from  a 

survey 

or  testing  aren't  used  for  data  production, 

would 

you  say  that  that  question  can  be  construed 

as  unduly  burdensome? 


MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  I  think  you  just  asked  me 

if  you  collect  an  item  and  then  you  don't  use  it 

to  tabulate  anything,  is  that  undue  burdensome? 
Yes  . 

BY  MS .  SHAH : 

Q  And  would  the  Census  Bureau  run  -- 
typically  run  pretesting  to  identify  issues  with 

order,  context  or  formatting? 
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Yes  . 


Q  And  did  it  do  so  with  --  in  the  context 
of  order,  context  and  formatting  to  the 
citizenship  question? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  If  you're  asking 

specifically  with  respect  to  the  questionnaire  for 

the  2020  census,  no. 

BY  MS .  SHAH : 

Q  And  if  we  can  go,  actually,  back  a  page, 
to  Page  7,  and  look  at  Requirement  A2-2,  it’s  at 
the  top  of  the  page.  It  begins  that  --  a  plan 
must  be  produced  that  addresses  four  different 
requirements,  and  I  want  to  go  through  each 
requirement  separately. 

If  --  "The  plan  must  address  program 
requirements  for  the  data  collection  instrument 
and  the  graphical  user  interface  or  GUI,  if 
applicable . " 

Does  this  requirement  apply  to  the  2020 
census  paper  questionnaire? 

A  Yes  . 
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the  2015  National  Content  Tests.  There  were 
separate  evaluations  of  all  of  those  materials. 

Q  And  can  supporting  materials  include 
things  like  questionnaire  instructions? 

A  Yes  . 


Q  What  about  language  -  ass i stance  materials? 

A  Yes  . 

Q  And  promotions  or  advertising  materials? 

A  Most  of  our  data  collection  programs 
don't  have  communication  campaigns  associated  with 
them  --  special  communications.  We  have  an 
ongoing  one  that's  the  whole  Bureau.  The  2020 
census  does  have  a  special  communication  campaign. 
So  specifically  for  2020,  there  would  be  a  special 
communication  campaign  being  developed. 

Q  And  then  we've  talked  a  little  bit  about 
this  already,  but  it  also  has  to  address  the 
pretesting  of  the  data  collection  instrument  and 

supporting  materialsj| 

Has  that  been  done  here  for  the  2020 


census  ? 


Within  the  time  constraints  of  the 
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Secretary's  decision,  the  different  components  of 

the  2020  questionnaire  have  been  pretested.  They 
will  get  their  first  test  in  their  presumed  form 

some  time  after  those  forms  are  ready.  It  won't 
be  an  extensive  field  test.  We  have  neither 
budget  or  time  for  that.  The  last  chance  for  that 
was  probably  before  March  of  2018. 


Q  So  for  the  full  2020  census 
questionnaire,  which  would  include  the  citizenship 

question,  has  there  been  a  waiver  requested  for 

this  requirement? 

A  So  --  we  don't  think  we  need  a  waiver. 

Q  Okay . 

A  And  this  is  not  a  piece  of  legislation. 
It's  operating  principles  for  the  agency.  So  an 
example  for  a  census  that  would  request  a  waiver 

is  the  economic  census  in  2012.  The  economic 
census  is  a  survey-based  instrument.  It's  not  an 
enumeration . 

So  the  standards  say  that  when  you 
release  the  data  from  an  economic  census,  since  it 
was  a  survey,  all  the  data  items  have  to  be 
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accompanied  by  a  margin  of  error.  They  weren't. 

So  the  2012  economic  census  did  request  a  waiver 
for  that  because  that's  a  clear  indication  from 
the  Census  Bureau  that  a  piece  of  quality 
information  that  we  expect  to  be  produced  couldn't 

be  produced. 

In  this  operational  context,  our 
standards  allow  us  to  ask  the  professionals  at 
Census  Bureau  in  a  consensus  form,  do  you  believe 

this  has  been  adequately  tested,  given  the  time 

and  operational  and  financial  constraints?  Our 
conclusion  is  that  the  citizenship  question  has 

been  sufficiently  tested  to  not  require  a  waiver. 

Q  Okay . 

A  The  Office  of  Management  and  Budget  can 
disagree,  and  it  can  refuse  the  clearance  package 
without  further  testing  of  the  specific  form  that 
we  intend  to  go  to  field  with.  That  is  within 
their  authority.  And  were  they  to  do  that,  we 
would,  obviously,  have  to  do  something  in  order  to 
come  into  compliance.  But  at  the  moment,  we  do 
not  feel  that  question  needs  a  waiver  for  testing 
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reasons . 

Q  So  let  me  ask  you  a  separate  question. 
Secretary  Ross,  in  his  supplemental  memorandum, 

stated  that  he  began  considering  the  citizenship 
question  when  he  first  started,  and  I'm 
paraphrasing  here.  If  you  had  known  that,  then  at 
that  time,  could  the  citizenship  question  have 

been  added  to  the  end-to-end  testing? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  If  the  Secretary  had  asked 

us  to  test  the  citizenship  question  in  --  after 
his  arrival  in  the  Department  of  Commerce,  we 
could  have  engineered  one  into  the  end-to-end 
test ,  yes . 

BY  MS .  SHAH : 

Q  All  right.  I  think  we're  done  with  this 
document  for  the  moment . 

We  talked  a  little  bit  earlier 
about  --  or  you  had  talked  earlier  a  little  bit 
about  the  race  and  ethnicity  question.  And  is  it 
correct  that  the  race  and  Hispanic  origin  or 
ethnicity  question  for  the  2000  census  short  form 
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before  the  last  one  ends,  yes. 

Q  And  over  the  course  of  that  time,  the 
Census  Bureau  administers  a  series  of  tests  to 
prepare  for  the  decennial  census,  correct? 

A  In  modern  history,  that's  correct. 

Q  Let  me  clarify.  I'm  speaking 
specifically  about  the  2020  census  as  it 
administers  a  series  of  tests  in  order  to  prepare 
for  the  2020  census. 

A  All  right.  I  thought,  initially,  you 

asked  me  about  the  2010  census.  Was  that  question 
also  about  the  2020? 

Q  About  2020,  correct. 

A  The  2020  had  an  associate  director  about 
the  same  time  as  the  2010  census  was  in  the  field 
and  the  office  was  put  in  place  in  2012. 

Q  And  now  --  approximately  how  many  tests 
has  the  Census  Bureau  run  in  order  to  prepare  for 

the  2020  census? 

A  '12,  '13,  '14,  '15,  '16  and  '18,  six. 

Q  And  some  of  those  years,  have  there  been 
multiple  tests? 
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We  often  lump 

them  together,  but  yes  § 

Q) 

And  did  --  was 

2017  a  year  where  testing 

was  conducted? 

© 

Yes  . 

Q ) 

So,  basically, 

every  year  since  2012? 

N 

Yes .  §  -  wrong 

--  not  2  019.1  There  '  s  no 

operational  plan  test.  There  will  be  testing. 
There's  --  testing  is  continuous.  We're  talking, 
really,  about  these  formal  designed  tests  that 

usually  have  an  RCT  component  to  them,  but  not 

always . 


Q  And  why  does  the  Census  Bureau  run  this 
series  of  tests  to  prepare  for  2020? 

A  In  a  modern  business,  when  you  develop  a 
tool  that  you're  going  to  use  for  your  flagship 
product,  you're  usually  going  to  use  it 
continuously.  So  in  a  modern  business,  there's  a 
continual  improvement  and  implement  phase. 

For  the  census  of  population,  that  tool 
is  going  to  be  used  exactly  once.  So  you  can't 
guess  how  you're  going  to  do  it.  You  have  to  take 
the  accumulated  knowledge  from  the  last  times  you 
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decennial  census  environment  might  be  like, 
correct  ? 

A  They  help  you  predict  the  quality  of  the 
instrument  and  the  cost  of  the  operations  to 
implement  it  and  collect  and  process  the  data. 

Q  And  would  you  agree  trying  to  count  more 
than  300  million  people  across  the  country  is  a 
fairly  complex  undertaking? 

A  Yes  . 

Q  So  the  Census  goes  through  these  multiple 

years  of  tests  in  order  to  make  sure  it  get  things 
right  for  the  2020  census,  correct? 

A  Actually,  we  hold  ourselves  to  a  higher 
standard.  We  like  to  do  them  better  than  we  did 
them  last  time. 

Q  Because  the  decennial  census  is  a 
once - in - a - decade  event? 


A 


It  is  authorized  in  the  Constitution. 


Q  And  we  discussed  testing,  at  length, 
earlier.  Is  one  of  the  purposes  that  testing  is 
used  for  to  develop  predictions  about  field 
operations  ? 
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@  Yes. 

Q  And  particularly  options  for  -- 
operations  for  nonresponse  follow-up? 

A  Among  other  operations,  yes. 

Q  And  is  it  okay  if  I  refer  to  nonresponse 
follow-up  as  NRFU  going  forward? 

A  I'll  recognize  it  if  you  call  it  NRFU. 

Q  Okay.  Are  the  tests  used  to  help 

project,  for  example,  staffing  levels  for  NRFU 
operat ions  ? 

A  They're  used  to  help  refine  the 
projections.  They're  usually  our  early  on 
projections  that  are  based  on  the  most  recent 
census  and  then  they're  refined. 

Q  How  are  they  refined? 

A  So  the  relevant  history  is  the  post-war 
history  of  the  census,  and  that  is  the  era  in 
which  we  moved  from  the  primary  operational  mode 
is  you  send  an  enumerator  into  a  space  that  is 
defined  by  a  physical  area,  and  you  ask  that 
enumerator  to  find  every  domicile  or  other  place 
where  people  can  live,  and  then  after  finding 
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those  domiciles,  to  count  the  number  of  people 
that  are  there  and  to  collect  other  information 
about  them. 

We  moved  from  that  mode  to  asking  the 
residents  of  the  United  States  to  supply  that 
information  for  themselves  in  a  manner  that  would 
allow  us  to  control  whether  we  had  received 
information  about  a  particular  physical  address. 

So  the  field  operators  are  different  in  those  two. 
There  really  --  it  wasn't  really  NRFU  before  there 
was  NR  to  follow  up. 

Q  So  just  talking  about  the  2020  census, 
have  these  tests  been  used  to  project  the  number 
of  NRFU  enumerators  that  the  Census  Bureau  may 

need  to  hire? 

A  Yes.  They  have  been  used  along  with 
other  data  to  do  that  projection. 

Q  What  is  the  other  data  that's  been  used? 

A  Historical  practice,  feedback  from  the 
field  office  and  tests  for  the  various  forms  of 
the  operational  control  systems. 

Q  And  when  were  those  tests  for  the 
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operations  control  systems  performed? 

A  So  every  time  we  do  a  test,  there's  an 
operational  control  system.  So  it's  a  component 
of  the  data  that  we  gather  in  order  to  revise  our 
estimates  of  how  much  effort  is  going  to  be  needed 
at  each  phase  of  the  census. 

Q  And  have  these  tests  over  the  last 
several  years  also  been  used  to  project  the  number 

of  census  offices  that  the  Census  Bureau  will  need 
to  open  up  for  the  2020  census? 

A  They  have  been  used  to  revise  the  area 
census  office  plan,  yes. 

Q  Have  these  tests  been  used  to  test  the 
adequacy  or  the  amount  of  training  that 

enumerators  will  receive? 

©  Yes. 

Q  And  have  these  tests  been  used  to  test 
NRFU  --  methods  of  NRFU  contact  with  households? 

A  If  I  rephrase  your  question,  have  they 
been  used  to  test  a  variety  of  NRFU  protocols  and 

modes ,  yes . 


Have  these  tests  been  used  to 


in 
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relation  to  the  census  questionnaire  assistance 

telephone  service? 

A  Yes.  Not  all  of  them,  but  some  of  them.? 

Q  Which  tests  have  been  used  for  that 

purpose  ? 

A  So  I  will  have  to  review  which  of  the 
tests  included  a  CQA .  That's  what  we  call  it, 
census  questionnaire  --  census  questionnaire 
assistance,  which  is  the  telephone  component.  The 
end-to-end  test  did.  The  2015  National  Content 
Test  did.  I  can't  remember  whether  the  2017  test 
did  or  not . 

In  the  next  break  --  I  have  notes  on 
this.  I'll  just  --  fleshed  short-term  memory,  so 
I'm  not  sure.  Some  of  them  did  and  some  of  them 
didn ' t . 

Q  And  is  it  accurate  that  the  census 
questionnaire  assistance  service  is  there  for 
people  to  ask  questions  that  they  might  have  about 
the  2020  census  questionnaire? 

A  So  the  goal  of  the  CQA  is  to  get  to  the 
point  where  during  what  we  call  peak  operations, 
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once  we  mail  out  the  invitation  to  take  the 
census,  that  we  would  be  able  to  take  a  call  load 
that  would  support  a  large  proportion  of  the 
population  making  inquiry,  expect  to  actually 
enumerate  a  nontrivial  fraction  of  the  household 
directly  on  the  CQA. 

Q  By  enumerate,  you  mean  get  people  to 
respond  to  the  census  over  the  phone? 

A  The  training  for  the  CQA  operators  is  to 
ask  early  on  in  the  contact,  would  you  like  us  to 
just  do  it  right  now,  and  then  begin  the 
telephone - admini st ered  instrument . 

Q  And  has  the  testing  program  for  the  2020 
census  been  used  to  project  the  call  load  that 
might  be  expected  for  that  peak  operations  period? 

A  It  has.  And  so  has  the  question  --  the 
equivalent  operation  for  the  economic  census, 
which  is  a  field  mode. 

Q  Has  the  testing  program  since  --  the 
testing  program  for  the  2020  census  been  used  to 

test  the  role  of  administrative  records  in 
reducing  the  NRFU  workload? 
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A  Yes  . 

Q  Now,  for  --  have  any  of  the  tests  to  date 
in  the  2020  census  testing  program,  have  any  of 

them  included  a  citizenship  question? 

1  No. 

Q  And  so  none  of  these  tests,  to  the  extent 
that  they  were  used  to  project  staffing  levels  or 

to  refine  the  projections,  would  have  accounted 

for  the  citizenship  question? 

A  Directly,  no . 

Q  Would  they  have  done  so  indirectly? 

A  Well,  we  used  --  we  didn't  use  evidence 
from  a  test,  but  we  used  evidence  similar  to  the 
evidence  generated  in  the  test  to  make  indirect 


inferences.  But  directly,  no. 

Q  What  was  --  what  were  the  sources  you 
used  for  the  indirect  inferences? 

A  These  are  the  experiments  that  I 
described  --  the  natural  experiments  that  I 

described  in  my  fact  witness  testimony. 

Do  you  want  to  go  through  them  again? 

Q  Are  those  the  ones  discussed  in  your 
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January  19th  memo? 

A  The  ones  that  existed  at  that  point  in 

time  are  discussed  in  the  memo,  yes. 

4 

Q  And  since  then,  are  there  any  other  ones 

B 

that  have  been  done? 

6 

A  There  are  more  extensive  ones  that  have 

7 

been  done  in  the  full  version  of  the  technical 

8 

paper  that  was  developed  after  the  memo  was 

0 

wr i t  ten . 

10 

Q  Is  that  the  document  that  was  just 

ii 

produced  to  us  yesterday? 

12 

A  Yes  . 

13 

Q  And  besides  those  two  sources,  are  there 

14 

any  other  --  let  me  rephrase. 

15 

Besides  the  sources  discussed  in  those 

16 

two  documents,  are  there  any  other  sources  that 

17 

you  used  to  develop  indirect  inferences? 

18 

A  They  haven't  been  used  yet,  but  we  intend 

19 

to  examine  the  field  operation  data  from  the 

20 

end-to-end  test,  because  it  occurred  as  the 

21 

information  about  the  citizenship  question  was 

22 

becoming  public.  It's  not  clear  how  useful  it 
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would  be,  but  that  would  be  another  form  of 
indirect  inference.  There  was  no  citizenship 
question,  but  there  were  environmental  factors 

that  intervene. 

Q  Besides  that,  are  there  any  other 
sources  ? 

A  None  that  I'm  aware  of. 

Sorry.  From  our  test  operations. 

Q  And  so  to  the  extent  that  any  tests 
conducted  to  date  have  been  used  to  project  the 

number  of  offices  that  the  Census  Bureau  will  open 
in  2020,  those  projections  would  not  have 
accounted  from  the  citizenship  question,  correct? 

A  In  general,  that's  correct,  yes). 

Q  And  to  the  extent  the  tests  were  used  to 
test  the  adequacy  or  amount  of  enumerator 
training,  they  would  not  have  accounted  for  the 
citizenship  question,  correct? 

A  That ' s  correct . 

Q  And  the  same  question  with  respect  to  the 
testing  of  NRFU  protocols.  To  the  extent  that 
testing  has  been  used  to  test  the  adequacy  of 
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those  protocols,  they  would  not  have  accounted  for 

the  citizenship  question,  correct? 

A  That's  correct. 

Q  And  the  same  question  with  respect  to  the 
census  questionnaire  assistance.  To  the  extent 
the  testing  was  used  to  develop  a  projection  about 
call  loads  for  peak  operations,  those  projections 

would  not  account  for  the  citizenship  question, 

correct  ? 

A  That's  correct. 

Q  In  light  of  the  Secretary's  decision  to 

add  the  citizenship  question,  will  the 
Census  Bureau  conduct  any  testing  on  the  impact  of 
that  question  on  staffing  levels? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  It's  hard  to  imagine  what 

kind  of  testing  we  might  do,  other  than  on  a 
relatively  small  scale.  However,  we  are  working 
closely  with  the  integrated  communication 
campaign,  which  the  Secretary  has  recommended 
increasing  the  budget  to  500  million.  They  are 
developing  messaging  and  other  tools  that  we  fully 
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randomization  something  --  randomization  is 
surprisingly  more  expense  than  you  realize, 
including  me  when  I  first  got  into  a  position 
where  I  could  randomize. 

Q  Besides  CBAMS ,  is  there  a  specific  test 


for  which  the 

form 

has  been 

decided  that 

the 

Census  Bureau 

will 

undertake 

related  to 

the 

citizenship  question? 

A  Not  that  I'm  aware  of. 

Q  And  when  does  the  Census  Bureau  intend  to 
make  a  decision  about  the  form  of  these  tests? 

A  So  what  has  happened  is  the  different 
components  of  the  Census  Bureau  with  expertise  in 
this,  have  been  consulting  with  the  operational 
program  attempting  to  provide  them  with  feedback 
on  how  this  kind  of  --  this  kind  of  testing  can  be 
done  without  disrupting  the  timeline.  That's  a 
good  question  to  pose  at  a  quarterly  program 
management  review.  Because  when  you  do,  then  from 
out  of  the  woodwork  come  the  different  ways  in 
which  that  has  happened.  I'm  not  aware  of  any 
specific  way  in  which  that  has  happened 


401  ; 
403 
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research ,  yes . 

Q  And  those  would  be  resources  you  would 
have  to  ask  the  Secretary  for  under  the 
contingency  program  you  described? 

A  Under  the  current  management  of  the 
contingency  funds  for  the  2020  census,  the 
Secretary  has  the  authority  to  release  them. 

Q  Does  the  Census  Bureau  have  any  plans  to 
increase  the  number  of  census  offices  it  will  open 
in  2020  in  light  of  the  citizenship  question? 

A  The  area  census  office  plan  has  not  been 
revised . 


Q  Are  there  plans  to  revise  it? 

A  Not  that  I'm  aware  of.  The  agency's 
answer  to  that  question  is  no. 

Q  Is  there  a  final  date  by  which  the  2020 
census  questionnaire  has  to  be  finalized? 

A  The  agency's  answer  to  that  question  is 
we  expect  to  finalize  the  questionnaire  by  June  of 

2019,  the  paper  form.  That's  the  --  in  current 
operational  plan,  that  is  the  due  date  --  the  due 
month  for  the  final  artwork. 
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Q  And  is  that  the  date  on  which  printing  of 
the  questionnaire  will  begin? 

A  When  you  deliver  the  final  artwork,  then 
the  printer  starts  to  implement  it. 

Q  And  is  that  also  the  same  month  in  which 
you  would  have  to  finalize  the  Internet 
self  -  response  instrument? 

A  There  is  more  flexibility  for  the 
Internet  self  -  response  instrument.  So  we 
don't  --  sorry.  I'm  blanking.  There's  an 
industry  term  for  the  software  development  system 
that  we're  using  for  the  software  components  of 
the  2020  census,  and  it  will  come  into  short-term 
memory,  but  it  probably  will  by  the  time  I  finish 
this  answer . 

In  that  timeline,  what  would  happen  if 
we  --  in  that  timeline,  the  instrument  will  be  in 
the  form  where  we  expect  to  be  able  to  scale  it 
after  the  sprint  that  ends  in  the  middle  of 
September.  So  that  means  that  the  software  is  in 
its  --  in  the  form  in  which  you  then  move  into 
test  readiness  and  then  production.  So  --  but  it 
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system,  in  the  middle  of  next  month. 

Q  Going  back  to  the  paper  questionnaire, 
under  the  current  budget,  if  there  are  changes  to 
the  paper  questionnaire  after  June  of  2019,  would 
that  impair  the  Census  Bureau's  ability  to  timely 

administer  the  2020  census? 

A  Without  appropriate  funding  adjustments? 

Q  Under  the  current  cost  estimates  and 


budget  ? 

A  Under  the  cost  estimates  and  budget,  yes. 

Q  Has  the  Bureau  developed  an  estimate  for 

how  much  additional  funding  it  would  need  to 
timely  administer  the  2020  census  if  the 
questionnaire  is  modified  after  June  of  2019? 

A  We  do  not  have  we 1 1 - ar t i cul at ed  lifecycle 
cost  estimates  for  such  a  contingency. 

Q  And  for  the  Internet  sel f - response 
instrument,  is  there  a  drop-dead  date  by  which  it 
has  to  be  finalized  in  order  to  timely  administer 
the  2020  census  under  current  cost  estimates  and 
budget  ? 


A  Under  current  cost  estimates,  it  should 
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citizenship  question  may  make  modifications. 

Those  modifications  will  have  to  be  made 
relatively  soon.  The  field  operations  actually 
start  with  address  canvass  and  address  canvases 
start  next  summer.  So  we  don't  have  a  lot  of 
time.  But  the  final  forms  of  the  training 
materials  and  the  final  onboarding  of  those 
activities  hasn't  happened.  So  we  do  have  the 
scope  to  make  modifications,  and  we  are  intending 
to  analyze  the  data  from  the  end-to-end  test  and 
other  data  as  they  became  available  to  us  in  order 
to  optimize  that. 

Q  And  the  end-to-end  didn't  test 
citizenship,  right? 

A  There  was  no  citizenship  question  on  the 
form . 


Q  And  these  additional  data  you  mentioned 
with  respect  to  citizenship,  those  are  possible 
small  scale  tests  that  the  Census  might  do,  right? 

A  What  I  said  was  that  the  focus  groups 
from  CBAMS  were  small  scale  tests  and  the  in  place 
testing  of  instruments  would  necessarily  be  small 
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can  be  used  to  enumerate  a  household  after  just 
one  household  visit? 

A  Yes.  There  are  multiple  cutoff  criteria 
that  have  been  honed  over  the  course  of  the  decade 
and  will  probably  be  honed  again  from  the 
end-to-end  test. 

Q  And  none  of  those  tests  have  been  used  to 
hone  these  quality  requirements,  including  the 
citizenship  question,  correct? 

A  That ' s  correct . 

Q  What  proportion  of  the  NRFU  population  do 
you  expect  can  be  enumerated  through 
administrative  records? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  In  the  current  lifecycle 

cost  estimate  --  I'm  going  to  check  this  on  the 
break,  because  I  actually  know  this  is  true  for 
Version  2  but  I'm  not  sure  it's  true  for  Version  3 
--  that  was  6  million  households  we  expected  to  be 
able  to  enumerate  with  ad  recs. 

BY  MR.  TILAK: 

Q  Has  any  research  been  done  on  the 
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differential  availability  or  quality  of  these 

records  for  households  with  noncitizens  compared 
to  the  U.S.  population  generally? 

A  The  research  that  has  been  done  is 
germane  to  that  question,  not  necessarily  because 

it's  specifically  looking  at  a  citizenship 
variable,  but  one  of  the  things  that  matter  is 


quality  of  the  personal  identifying  information  in 
the  ad  recs.  And  people  who  file  income  tax 
returns  on  time,  in  particular,  are  much  more 

likely  to  have  useable  PII.  And  that  PII  is  the 
language  we  were  talking  about  in  the  early  part 

of  this  deposition  verified  --  it's  audited  by  the 
Internal  Revenue  Service.  So  we  know  the 
characteristics  of  that  subpopulation  are  much 
more  likely  to  be  citizens,  but  that's  not 
specifically  using  the  citizenship  variable.  It's 
just  announcing  that  a  characteristic  of  the  way 

we  created  the  administrative  record  eligible 
enumerations  is  going  to  favor  citizens. 

Q  So  these  indicative  -- 
A  I  didn't  mean  favor.  I'm  very 
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sensitive  --  is  going  to  more  likely  select 

citizens . 

Q  So  is  that  indicative  that  administrative 
records  meeting  the  Census  Bureau's  quality 
requirements  are  more  likely  to  exist  for  citizens 

than  for  noncitizen  households? 

A  They  are  more  likely  to  exist  for  persons 
who  file  --  persons  and  households  that  file  an 

income  tax  return,  and  that  is  more  likely  to  be 

the  case  for  higher  income  people  who  are  more 

likely  to  be  citizens. 

Q  How  about  for  racial  and  ethnic 
minorities,  for  example,  Hispanics? 

A  So  this  is  the  reason  why  we  use  Medicare 
records,  because  that  --  that  is  nearly  exhaustive 
for  the  population  over  age  65.  But,  again,  it's 
only  if  you  have  a  Social  Security  number  that 
you're  going  to  be  eligible.  So  you  have  to  be 
eligible  for  social  benefits  in  the  United  States, 

and  some  noncitizens  are  and  they're  going  to  be 
in  those  records.  They're  also  often  eligible  for 
State  programs.  And  we  did  a  plan  to  assemble 
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State  records,  but  that's  what's  been  evaluated 
before  we  finalize  which  kinds  of  records  we're 
going  to  use . 

We're  making  a  push  to  require  SNAP 
records,  Supplemental  Nutrition  Assistance  Program 

records,  and  we  don't  have  them  for  every  state, 
and  we  need  to  make  a  decision  about  whether  -- 
sufficiently  complete  that  we  will  go  forward. 

That  decision  hasn't  been  made. 

Q  Returning,  briefly,  to  proxy  enumeration. 
Will  the  default  of  three  visits  before  proxy 
eligibility  apply  across  the  country? 

A  It  --  well,  the  answer  is  in  the  current 
design,  yes.  But  then  I  will  say,  again,  that 
field  staff  have  the  authority  from  the  very  first 
visit  to  pile  on,  so  they  --  they  can  redeploy 
enumerators  if  they  --  for  example,  if  they 
deployed  one  early  on  in  the  process  and  our 
quality  evaluation  of  that  enumerator's  work  is 
going  to  cause  that  enumerator  not  to  get  any  more 
work,  the  field  staff  can  redo  some  of  that. 

And  we  do  continuous  quality  control  on  a 
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sample,  so  that's  going  to  involve  additional 
visits,  as  we 1 1 . 

The  six  visits  is  the  operational 
guideline  and  the  training  and  the  expectation, 
but  the  discretion  of  the  field  staff  and  the 
discretion  of  the  operational  staff  back  at  the 
census  headquarters  can  modify  that,  even  if  the 
protocol  was  not  officially  modified. 

Q  And  to  date,  are  there  any  guidelines  for 
varying  the  number  of  visits  before  proxy 


el igibi 1 i ty? 

A  I  believe  that  there  are  not,  but  I 
believe  that  will  be  part  of  the  end-to-end  test 
evaluation,  whether  we  should  modify  that. 

Q  And,  again,  end-to-end  did  not  include 
the  citizenship  question,  correct? 

A  That ' s  correct  . 

Q  Dr.  Abowd,  in  the  memos  that  you  wrote  -- 
is  that  correct? 

A  That  I  supervised  the  preparation  of. 

Q  That  you  supervised  the  preparation  of, 
is  it  accurate  that  you  found  evidence  of  a  lower 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-1  Filed  01/07/19  Page  133  of  176 


Page  240 


alternative  estimates  of  the  total  population. 

One  is  developed  by  what's  called  demographic 
analysis  and  we  only  do  that  at  a  national  level, 
although  we  do  have  some  subnational  controls  in 
the  demographic  analysis,  and  the  other  is  done  by 
the  dual-system  estimation  and  we  --  in  the 
1990s  --  for  the  1990  census  and  for  the  2000 
census,  we  did  attempt  to  implement  a  dual-system 
estimation  that  would  be  capable  of  doing  accurate 
dual-system  estimation  below  the  state  level.  But 
our  current  dual-system  estimator  is  only  accurate 
at  the  national.  The  state  level  estimates  for 
the  dual-system  estimator  are  what  statisticians 
call  synthetic,  what  econometricians  call 
estimated . 

Q  And  earlier  you  had  said  that  the  ability 
to  abate  the  undercount  depends  on  the  energy  and 
efficacy  of  nonresponse  follow-up;  is  that  right? 

Has  the  Census  Bureau  developed  a  budget 
of  how  much  it  would  need  to  increase  its 
nonresponse  follow-up  to  address  any  decline  in 

self  -  response  as  associated  with  the  citizenship 
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question? 

A  So  we  have  not  yet  formally  modified  any 
budgets.  The  $91.2  million  estimate  that  I  gave 


you  earlier  is  our  current 


w 


e  should  start 


there,  because  that's  a  conservative  estimate.  It 
assumes  that  households  that  are  all  citizens  are 
going  to  respond  the  same  way  they  would  have 

responded  in  earlier  surveys,  and  they  may  not  be 

true  either. 

Q  Yeah.  What  is  the  basis  for  that 
assumption,  that  households  will  respond  in  the 
same  way  as  before? 

A  In  social  science,  that's  called  the 
counterf actual .  There's  no  basis  for  it.  I  state 
it  because  that ' s  a  maintained  hypothesis  that  the 
other  --  the  hypothesis  under  test  can  be  compared 

to.  So  if  you  don't  make  an  assumption  about  the 

component  of  the  hypothesis  that  you  can't  test, 

you  can't  interpret  the  component  of  the 

hypothesis  you  can  accept  in  a  randomized 

controlled  trial. 

So  in  a  natural  experiment,  you  have  to 
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accept  which  things  you  can  estimate  and  which 

things  you  have  to  make  a  hypothesis  on.  So 


making  the  hypothesis  that  households  that  contain 

all  citizens  won't  change  their  response  behavior, 
it's  not  making  the  prediction  that  they  won't 

change  their  response  behavior.  It's  allowing  you 
to  interpret  the  5.1  percentage  points  or  now  it's 

5.8  percentage  points,  and  apply  to  a  larger  base 

in  a  proper  manner.  That's  why  I  say  it's 
probably  an  underestimate,  because  it's  probably 

not  a  reasonable  hypothesis  that  the  households 
that  are  all  citizens  won't  change  their  behavior, 
but  we  don't  have  any  evidence. 

Q  So  it's  your  view  that  that's  not  a 
reasonable  hypothesis  but  it's  the  assumption? 

A  It's  not  a  reasonable  projection,  let  me 
say  that . 

Q  But  it's  the  assumption  that  you  had? 

A  It's  not  a  reasonable  projection.  It  is 
the  assumption  in  that  analysis  for  the  purposes 
of  generating  that  budget  number. 

Q  And  if  it's  not  a  reasonable  hypothesis, 
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is  it  a  reasonable  assumption? 

A  Sorry.  You  keep  changing  my  words.  I 
keep  changing  them  back.  I  said  you  have  to  make 
a  hypothesis,  and  it's  the  one  we  made.  It's  not 
a  reasonable  projection.  That  is  to  say,  if  you 
ask  us  collectively  do  we  think  that  the 
self  -  response  of  all  citizen  households  is  going 

to  stay  changed  in  an  environment  where  a 
controversial  citizen  question  is  on  the  census, 

we  would  say  no,  we  expect  that  their  cooperation 

would  be  expected,  too.  But  we  don't  have  any 
scientific  evidence  to  do  the  sign  or  the 
magnitude  of  that,  and  we  can't  rule  out  the 
hypothesis  that  they  would  be  more  cooperative. 

Q  Is  there  any  empirical  evidence  that  they 
would  be  more  cooperative,  that  you're  aware  of? 

A  I'm  not  aware  of  any  empirical  evidence 
for  either  side  of  it.  I  have  consistently  said 
that  it  was  maintained  or  a  count erf actual 
hypothesis  for  the  purposes  of  interpreting  the 
coefficients  that  you  can  estimate,  and  I've  now 
said  that  it's  not  a  reasonable  projection,  okay, 
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Q  But  no  final  decision  has  been  made? 

A  No  . 

Q  When  does  the  Census  Bureau  expect  to 
make  a  final  decision? 

A  A  necessary  condition  for  a  final 
decision  is  to  have  the  processing  software  that 
the  various  files  must  move  through  in  order  to 
produce  final  estimates  in  place,  and  it's  not. 

It  will  be  in  place  --  it's  not  off  schedule.  It 
will  be  in  place  as  the  rest  of  the  end-to-end 
test  is  completed.  And  then  when  you  have  that  in 
place,  you  can  actually  start  testing  these  things 
in  the  operational  environment.  They're  currently 
being  tested  in  a  research  environment,  and  that 


research  has 

been  going 

on  for  more  than  a 

decade 

Q)  Has 

any  of  that 

research 

looked  at 

the) 

accuracy  of 

whole  person 

substitutes  for) 

noncitizen  households  versus  the 

rest  of  the  U . S . 

population?; 

A  No. 

Q|  Has 

any  of  that 

research 

looked  at 

the) 

accuracy  of  whole  person  substitutes  for  other 
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hard - to  -  count  communities  as  compared  to  the  U.S. 
population? 

A  The  research  that  was  done  with  the  2010 
Census  Coverage  Measurement  studies  included 
analyses  of  the  components  of  the  year-end  census 

by  characteristics  like  the  ones  you  just  recited. 
Q  And  that  '  s  the  G1  - j| 

A  That's  the  G  series. 

Q  The  G  series  may  help  us,  okay. 

Has  the  Census  Bureau  decided  what 
geographical  unit  will  be  used  for  whole  person 
substitutions? 

A  I'm  not  sure  I  know  what  the  question 
means . 

Q  In  general,  when  imputation  is  done  --  or 
substitution  is  done,  does  that  rely  on  records 
from  surrounding  communities? 

A  The  hot-deck  imputation  algorithms  that 
were  in  place  for  the  2000  and  2010  census  did  use 
nearby  records.  Statistical  imputation  systems  do 
not  have  to. 

Q  Is  that  still  the  plan  for  2020? 
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A  There  is  no  plan  for  2020.  That  is  among 
the  candidate  algorithms. 

Q  So  no  final  decision  has  been  made? 

A  That ' s  right . 

MR.  TALIK:  If  we  could  go  off  the  record 

and  take  a  short  break. 

VIDEOGRAPHER :  This  is  the  end  of 

Media  Unit  Number  4.  The  time  on  3:40  p.m.  and  we 
are  off  the  record. 

(Off  the  record.) 

VIDEOGRAPHER:  This  begins  Media  Unit 

Number  5.  The  time  on  the  video  is  4:04  p.m.  We 
are  on  the  record. 

BY  MR.  TILAK: 

Q  Dr.  Abowd,  is  there  any  empirical 
evidence  that  someone  who  chooses  not  to  respond 

to  this  2020  census  because  of  the  citizenship 
question  would  respond  in  a  face-to-face 

interaction  with  a  census  enumerator? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  Not  that  I'm  aware  of. 

BY  MR.  TILAK: 
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Q  And  if  that  household  doesn't  respond, 
census  enumerator  would  then  try  to  find  a  proxy, 
correct  ? 


A  That ' s  correct . 

Q  And  is  there  any  empirical  evidence  on 
the  accuracy  of  proxy  enumerations  for  areas  with 
large  noncitizen  populations  compared  to  the  rest 


of  the  United  States? 

A  Only  indirect . 

Q  And  what  is  that  indirect  evidence? 

A  That  evidence  that ' s  in  the  technical 


reports  that  you've  seen. 

THE  WITNESS:  The  evidence  that's  in  the 

technical  reports  that  you  have  seen. 

BY  MR.  TILAK: 

Q  And  if  a  proxy  is  not  found,  the  census 
could  then  also  use  administrative  records  to 
enumerate  the  household,  correct? 

A  The  census  may  use  administrative  records 
whether  or  not  a  proxy  respondent  is  found. 

Q  But  based  on  your  earlier  testimony,  the 
characteristics  of  the  administrative  records  are 
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such  that  there  are  more  likely  to  be 
administrative  records  for  citizens  compared  to 
noncitizens? 

A  I  think  that's  a  reasonable  hypothesis. 

I  don't  actually  have  any  empirical  data  to 

support  it . 

Q  And  this,  finally,  this  whole  person 
imputation,  is  there  any  empirical  evidence  on  the 

accuracy  of  a  whole  person  imputation  for 
noncitizen  households  versus  the  U.S.  population? 

A  So  whole  person  substitutions  and  whole 
person  imputations  are  not  very  accurate.  We've 
documented  that  for  multiple  censuses,  but  we 
documented  it  most  carefully  for  the  2010  census 

where  we  explicitly  looked  at  it.  We  know  that|| 

Q  And  so  you  would  agree  that  -- 
A  We  don't  count  them  as  correct 
enumerations,  because  we  require  that  the 
characteristics  be  correct,  not  just  the  count. 

Q  So  you  wound  agree  with  all  the  censuses 
procedures  to  try  to  enumerate  a  household,  some 

people  are  always  missed  in  the  decennial  census? 
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(If  the  question  to  me  is  do  we 

2 

acknowledge  that  some  people  are  always  missed  in 

3 

a  census,  the  answer  is  yes.  Some  people  are  also 

© 

counted 

twice . 

5 

• 

And  those  would  be  erroneous 

6 

enumerations,  correct? 

7 

A 

So  one's  omissions  and  the  other  is 

8 

erroneous  enumerations,  yes. 

9 

Ql 

I'd  like  to  have  this  marked  as 

10 

Exhibit 

17  | 

It 

(Plaintiffs'  Exhibit  17,  G  series 

12 

documents,  was  marked.) 

13 

BY  MR  . 

TALIK : 

14 

Q 

Dr.  Abowd,  do  you  recognize  this 

15 

document  ? 

16 

A 

Yes.  I  was  looking  for  the  number,  it's 

17 

G4  . 

18 

Q 

Is  this  one  of  the  G  series  documents  we 

19 

spoke  about  earlier? 

20 

A 

Yes ,  it  is . 

21 

Q 

If  I  could  just  refer  you  to  Page  1  of 

22 

the  executive  summary,  and  the  last  full  paragraph 
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don't  know  its  order  of  magnitude. 

Q  Would  you  agree  that  the  undercount  is 
differential  between  different  subpopulations  in 
the  United  States? 


A 


We  have  documented  that  the  net 


undercount  is  differential. 

Q  And  are  hard - to  -  count  populations 
specifically  likely  to  be  undercounted 
differentially  compared  to  the  rest  of  U.S. 


population? 

A  That ' s  almost  tautological .  When  we 
label  a  subpopulation  hard - to  -  count ,  one  of  the 
indicators  we  use  is  its  net  undercount. 

Q  Let's  next  turn  to  Page  9,  and  the 
last  --  the  paragraph,  it  says,  "The  black  alone 
or  in  combination  and  the  Hispanic  populations  had 

a  larger  percent  omissions  than  the  non-white 
Hispanics"  -- 


Point . 


Sorry.  Sorry.  You  got  there  too  fast. 


It's  the  second  paragraph. 


Got  it .  Okay . 
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Q  "The  black  alone  or  in  combination  and 
Hispanic  populations  have  larger  percent 
omissions,  9.3  percent  and  7.7  percent, 
respectively,  than  the  nonwhite  --  non-Hispanics 
white-alone  population." 

Is  it  accurate  that  the  census's 
enumeration  procedures  are  more  likely  to  the 

Hispanics  --  members  of  the  Hispanic  population 

compared  to  the  non-Hispanic  white  population? 

A  I  think  the  answer  to  that  question  is 
yes,  but  I  would  not  use  the  information  in  this 
table  to  answer  that  question.  I  would  use  the 
information  in  the  net  undercount  table,  which 
is  --  it  might  not  be  in  this  report,  but  there's 


a  summary  in  G01. 

Q  Got  i t . 

And  then  turning  to  Page  17,  this  refers 
to  --  refers  to  bilingual  mailing  areas.  Are 
bilingual  mailing  areas  where  the  population  is 
likely  to  have  limited  English  proficiency? 

A  So  bilingual  mailing  areas  for  the  2010 
census  would  have  been  predicted  from  the  2005  to 
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2009  language  questions  in  the  American  Community 
Survey.  So  they're  indicators  of  households  that 
speak  more  than  one  language. 

Q  And,  again,  the  omission  percentage  for 
bilingual  mailing  areas  in  Table  9  is  7.3  percent 

compared  to  5.3  percent  for  the  U.S.  total.  Is  it 
accurate  that  the  census's  enumeration  procedures 

are  more  likely  to  miss  people  living  in  bilingual 
mailing  areas  compared  to  the  U.S.  population, 

generally? 

A  I'll  correct  your  question.  If  you  mean 
gross  omissions,  that's  what  the  table  describes. 
If  you  meant  net  undercount,  you  can't  get  that 
from  this  table. 

Q  What  table  would  you  refer  to  for  that? 

A  If  we  have  a  net  undercount  estimate,  it 
would  be  in  one  that  is  labeled  net  undercount 
as  --  or  percentage  net  undercount,  one  of  those 

two.  I  don't  know  --  I  don't  know  the  contents  of 


all  of  those  G  series  reports.  They're  summarized 
in  GO  1 . 

Q  If  I  can  refer  you  to  the  column  just  to 
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the  left  of  omissions  percentage  undercount,  is 


that  the  net  undercount? 

A  Thank  you .  Thank  you . 

Q  And  is  the  Number  .80  for  bilingual 
mailing  areas? 

A  Yes. 

Q  And  the  asterisk  indicates  that  it's 
statistically  significant,  correct? 

A  At  the  90  percent  level,  yes.  That's 
correct . 

Q  And  so  given  that  information,  is  it  more 
likely  that  the  census ' s  enumeration  procedures 

would  miss  people  living  in  bilingual  areas 
compared  to  the  U.S.  population? 

A  Yes.  That's  what  a  positive  differential 
net  undercount  is. 

Q  And  then  going  back  to  Page  9  on  Table  2, 
which  we  were  at  earlier. 

A  Was  there  one  there,  too,  and  I  missed 
it?  Yes,  there  was.  Okay. 

Q  If  we  look  at  the  bottom  of  Table  2,  the 


net 


the  percent  undercount  is  1.54  percent? 
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Yes  . 


Q  And  that's  s tat i s t i cal ly - s igni f i cant  -- 
A  Yes  . 

Q  --  compared  to  the  U.S.  population? 

So  with  that  information,  is  it  more 
likely  that  the  census's  enumeration  procedures 
will  miss  members  of  the  Hispanic  population 


compared  to  population  -- 

A  There's  a  differential  net  undercount  for 


Hispanics,  yes. 

Q  Now,  this  is  all  for  the  2020  census. 

Does  the  Census  Bureau  expect  not  to  have  a 
differential  undercount  of  Hispanics  for  the  2020 
census? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  The  Census  Bureau  expects 

to  improve  its  net  undercount  performance  every 
census  and  targets  the  populations  that  had 
previous  net  undercounts  for  special  attention. 
Sometimes  with  tests  that  have  been  demonstrated 
to  be  more  effective  and  sometimes  with 
advertising  campaigns  that  have  looser  empirical 
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with  the  Voting  Rights  Act  and  to  do  the  scrutiny 
of  that  compliance. 

Q  So  it  has  been  required  since  1965  when 
the  Voting  Rights  Act  was  passed? 

A  So  this  is  why  I  say  these  are  --  these 
are  fluid.  It  --  tabulations  from  the  long  form 
were  used  when  they  started  to  be  --  they  weren't 
available  in  the  1960s,  because  we  didn't  ask  the 
question  in  1960  on  the  long  form.  So  we  did  ask 
it  again  on  this  long  form  in  1970s  and 
tabulations  were  produced  of  citizenship 
population,  I  believe.  I  don't  have  specific 
knowledge  of  how  they  were  used  in  the  '70s  but  I 
believe  used  like  the  Citizen  Voting  Age 
Population  tabulations  that  we  now  produce. 

Q  And  that  the  Census  Bureau  has  been 
producing  for  decades? 

A  When  we  collect  data  on  citizenship,  we 
produce  statistical  products  based  on  those  data. 

Q  So  you  mentioned  the  advisory  committees 
just  a  moment  ago.  What  is  the  role  of  the 
advisory  committees  with  respect  to  the  decennial 


4  01; 
4  03 
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census  ? 

A  So  the  Census  Bureau  is  an  agency  that 
benefits  from  three  advisory  committees,  the  CSAC|| 

the  Census  Scientific  Advisory  Committee,  the 
National  Advisory  Committee  on  Race,  Ethnicity  and 

Other  Populations,  and  the  Federal  Economic 
Statistics  Advisory  Committee,  so  they're  usually 

called  CSAC ,  NAC  and  FESAC. 

I'm  going  to  do  FESAC  really  quickly. 

It's  chartered  in  the  Department  of  Commerce  but 

it  advises  the  Census  Bureau,  the  BLS,  the  Bureau 
of  Labor  Statistic,  and  the  Bureau  of  Economic 
Analysis,  BEA,  primarily  about  economic  products, 
but  the  census  of  population  would  be  a  subject 

that  would  be  presented  to  them  on  which  we  might 
ask  their  advice  and  they  do  get  updates  on  it  as 

well  as  other  products. 

But  they  focus  on  economic  products,  and 
although  they're  charted  in  Commerce,  the  BLS  is  a 

full  partner . 

The  other  two,  CSAC  and  NAC,  are 
chartered  in  the  Department  of  Commerce  for  the 
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benefit  of  the  Census  Bureau,  and  they  are 
advisory  committees  under  the  Federal  Advisory 
Administrative  Committee,  FACA .  So  they  operated 
according  to  the  FACA  rules.  The  nomination 
procedure  has  to  be  public.  Because  they're 
charted  in  Commerce,  Commerce  determines  the 
membership.  The  agenda  has  to  be  public.  The 
meetings  have  to  be  public.  There  has  to  be  a 
publ  ic  comment  period. 

But,  generally,  they  are  for  our  benefit 
in  the  sense  that  we  actively  seek  to  put  on  those 
advisory  committees  people  and  representatives  or 
organizations  who  can  be  helpful  in  the  scientific 
committee  on  many  different  technical  issues  in 

the  National  Advisory  Committee  on  the  full  gamut 
of  issues,  in  particularly,  for  the  census  -- 

Q  Sure . 

A  --  not  just  the  one  in  2020,  that  has 
been  a  source  of  advice  and  outreach  to  many  of 
the  populations  that  we  --  that  it's  important  to 
have  partnerships  with  when  you  collect  the  data. 

Q  So  is  it  fair  to  say  that  the 


4  01  ; 
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Census  Bureau  typically  consults  with  CSAC  and  the 
NAC  about  significant  changes  to  the  decennial 
census? 


MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  It  is  correct  to  say  that 

we  regularly  consult  with  CSAC  and  the  NAC  about 
the  ongoing  operations  of  all  our  major 
statistical  programs  and  some  of  our  not-so-major 
statistical  programs. 


BY  MS .  GOLDSTEIN : 

Q  And  that  includes  the  census? 

A  That  includes  the  census. 

Q  Do  you  know  the  dates  of  the  NAC 
committee  --  withdrawn. 

Was  the  NAC  consulted  about  the 
citizenship  question  prior  to  the  March  26th 

decision  by  Secretary  Ross? 

A  With  your  permission  --  are  you  going  to 
ask  me  the  same  question  about  CSAC? 

Q  I  will. 

A  I'm  sorry? 

Q  I  will. 
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Can  I  do  them  at  the  same 

time?  It  will) 

be  easierf 

m 

Please  | 

A} 

So  both  NAC  and  CSAC  meet 

twice  a  year  on 

an  approximately  Sept ember /March  schedule.  So 
when  they  met  for  what  they  call  the  fall  meeting 
of  2017,  there  was  nothing  in  the  air.  And  when 
they  met  for  the  spring  meeting,  in  the  case  of 

CSAC,  the  Secretary  had  just  announced  his 
decision.  And  in  the  case  of  NAC,  the  Secretary's 
decision  had  been  out  for,  I  believe,  about  a 
month,  but  nothing  in  the  administrative  record 
had  been  released  yet.  So  for  both  of  those 
spring  meetings,  we  had  what  I  think  we  would  all 

characterize  in  the  Census  Bureau  a  very  awkward 
meeting . 

Had  the  question  been  before  us  long 
enough,  we  would  certain  iy  have  consulted  with 

them.  And  because  the  entire  decision-making 
process  was  compressed  into  a  few  months,  we  did 

not.  And  we  did  not  have  working  groups  in  place 
that  we  thought  we  could  effectively  use  in 
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preparing  the  materials  that  the  Secretary  relied 


upon  for  his  decision. 

Q  So  I  just  want  to  make  sure  I  understand, 
that  if  the  Census  Bureau  had  had  adequate  time, 
you  would  have  consulted  the  NAC  regarding  the 

citizenship  question  proposal? 

®  Yes. 

Q  And  if  the  Census  Bureau  had  had  adequate 
time,  you  would  have  consulted  the  -- 

A  CSAC . 

Q  --  CSAC  about  the  citizenship  question? 


A  Yes. 

Q  And  if  the  Census  Bureau  had  had  adequate 
time,  you  would  have  convened  working  groups  at 

these  advisory  committees  to  study  the  citizenship 
question? 

A  We  might  have,  yes.  It  would  have  been 
actively  discussed. 

Q  Now,  recognizing  that  these  committees 
did  not  have  an  opportunity  to  weigh  in  prior  to 
the  Secretary's  decision,  following  that  decision, 
did  these  committees  at  your  awkward  meetings 
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to  be  marked  as  Plaintiffs'  Exhibit  21. 

(Plaintiffs'  Exhibit  21,  2020  census 

integrated  communication  plan,  was  marked.) 

MS.  GOLDSTEIN:  And  this  is  a  208-page 

document,  and  so  I  only  printed  a  couple  copies. 

My  apologies  to  the  world  and  counsel . 

BY  MS .  GOLDSTEIN : 

Q  This  is  document  entitled  2020  census 
integrated  communication  plan.  As  I  mentioned, 
209-page  [sic]  version.  This  is  version  1.1  dated 
6/2/2017 . 

Do  you  recognize  this  document? 

A  Yes  . 

Q  What  is  this? 

A  This  is  one  of  the  many  plans  that  the 
2020  census  releases  periodically  to  supply 
transparent  detailed  information  about  the 
planning  and  operations  of  the  2020  census. 

Q  And  is  another  version  of  this  document 
planned? 

A  So  I've  been  asking  about  these 
throughout  the  day  but  I  didn't  ask  about  this 
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to  revise  the  plan  as  a  consequence  of  what  we 
learned  there. 

Q  Why  did  you  not  have  a  communications  -- 
A  Component . 

Q  --  component  in  the  end-to-end  test? 

A  It  was  not  sufficient  -- 

(Thereupon,  the  court  reporter 
clar i f ied . ) 

THE  WITNESS:  There  was  not  sufficient 

budget . 

BY  MS.  GOLDSTEIN: 

Q  So  if  you  can  turn  to  Page  7  of  this 
■  an,  and  if  you  go  down  to  Bullet  Point  1|) 
"Detail  the  research  and  database  approach:  A 

successful  campaign  must  be  based  on  a  solid 
foundation  of  research  and  have  strong  internal 
systems  for  collecting  and  analyzing  data  to 
optimize  performance." 

Do  you  agree  with  this  statement? 

A  Yes. 

Q  And  given  the  timing  of  when  the 
citizenship  question  was  added,  is  there  a  solid 
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foundation  of  research  that  informs  the 
communication  plan  --  the  communication  planning 
process  about  the  citizenship  question  and  its 

implications  ? 

No. 

Q  And  are  there  stronger  internal  systems 
for  collecting  and  analyzing  data  to  optimize 
performance,  given  the  recent  addition  of  the 
citizenship  question? 

A  So  we  have  tried  to  optimize  performance 
by  using  the  instruments  that  we  have  available  to 
us,  and  there  are  additional  planned  task  orders 
for  this  communication,  the  integrated 
communication  contract,  that  will  involve 
additional  collection  of  data,  realtime  tracking 
data,  both  survey-based  and  other  ways.  So  there 
are  definitely  plans  to  collect  data,  and  they 
will  be  checked  with  --  with  the  census  design  as 
it  exists  today  in  mind.  So  they  will  be  fully 
cognizant  of  the  citizenship  question. 

Q  Is  it  fair  to  say  that  the  late  addition 
of  the  citizenship  question  will  make  it  harder  to 
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that  process  a  little  bit  more  difficult  -- 

A  Yes  . 

Q  --  fair  to  say? 

A  Yes  . 

Q  Okay.  So  let's  go  to  Page  37,  and  if  you 

go  one,  two,  three,  four,  bullet  points  down, 

"With  young  children  having  a  highest  net  census 
undercount  rate  than  any  other  age  group,  Hispanic 
children  account  for  more  than  36  percent  of  the 
total  net  undercount  for  all  children  younger  than 
f i ve .  " 

Did  I  read  that  correctly? 

A  Yes  . 

Q  So  there  is  a  --  prior  to  any  addition  of 
the  citizenship  question,  the  Census  Bureau  has 
recognized  that  there  is  a  net  undercount  for 
Hispanic  children,  correct? 

A  Yes. 

Q  Is  it  fair  to  say  that  the  NRFU  --  NRFU 
efforts  that  the  Census  Bureau  puts  in  place  are 
less  effective  with  respect  to  this  population? 

MR.  EHRLICH:  Objection.  Form. 
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THE  WITNESS:  So  these  are  estimates 

based  on  the  2010  census  coverage  measurement 
program . 

BY  MS .  GOLDSTEIN : 

Q  Sure . 

A  So  they  were  in  an  environment  --  a 
different  political  environment  and  a 
questionnaire  without  a  citizenship  question  on 

it.  And  this  identification  of  children,  age  zero 
to  four,  this  is  the  first  time  that  that  had 
popped  out  as  such  a  large  net  undercount . 

There's  a  couple  of  possible  reasons  for 
that.  Our  demographic  data  --  so  one  of  the 
th  ings  we  would  measure  against  better  now  are  for 

that  age  group  because  of  accuracy  of  birth 
records.  So  we  have,  consistently,  throughout 
this  decade,  focused  on  ways  in  which  we  can 
improve  our  undercount.  The  --  the  end-to-end 
test  does  have  a  coverage  evaluation  component, 

but  it  wasn't  structured  to  provide  statistical 

information.  So  we  have  only  the  direct  analysis 
of  the  test  to  see  if  we  have  improved  it. 
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I  don't  want  to  say  it's  a  crap  shoot.  I 
think  that  there  is  solid  evidence  that  design 
changes  that  have  been  made,  particularly  queues 

and  reminders,  and  these  are  actually  easier  to  do 
on  the  Internet  self  -  response  instrument  than  on  a 

paper  instrument,  because  you  can  blow  by  the 

reminders  and  the  queues  on  the  paper  one,  but 

it ' s  harder  to  blow  by  the  ones  on  the  Internet 

instrument,  too,  but  it's  harder  to  because  of  the 
way  it's  structured.  So  we  put  some  considerable 
effort  -- 
BY  MS .  GOLDSTEIN : 


Q  Sure . 

A  --  into  trying  to  alert  people  who  have 
answered  someplace  else  on  the  form,  correlates  to 
th  ere  might  be  a  young  --  an  uncounted  person  here 

on  this,  but  we  don't  have  the  statistical 
evidence  to  back  up  a  claim  that  that  will  reduce 

the  net  undercount.  We  have  the  statistical 
correlates  to  suggest  it  might. 

Q  Is  it  possible  that  the  presence  of  the 
citizenship  question  on  the  decennial  census  will 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

0 

m 

m 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-1  Filed  01/07/19  Page  160  of  176 


Page  313 

exacerbate  this  kind  of  net  undercount  of  Hispanic 
children? 

A  Yes.  That  is  what  we  mean  when  we  say 
the  quality  of  the  census  count  will  be  harmed. 

Q  Let's  go  to  Page  53.  And  I  just  want 
to  --  you  got  --  direct  you  to  the  very  last 
paragraph  in  bold.  Leading  up  to  the  2020  count, 
all  communication  elements,  including  advertising, 
earned  media,  collateral  and  other  items  designed 
for  public  dissemination  will  be  pretested  and 
refined . 

Has  that  process  happened  yet? 

A  I'm  sure  that  some  parts  of  that  process 
have  happened  already.  But  a  systemic  part  of  it 
would  have  been  part  of  the  2018  end-to-end  test 
and  so  --  yeah,  at  the  point  at  which  this  plan 
was  written,  I  believe  --  I  get  my  budget  years 
and  my  calendar  years  --  I  believe  --  we  were 
still  in  fiscal  2017.  The  full  design  for  the 
end-to-end  test  was  still  on  the  table.  That  was 
the  three  site  and  it  included  a  media  campaign. 

So  those  comment  components  were  not  done. 
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The  other  components  that  are  part  of  the 

integrated  communication  contract  and  the  ongoing 

activities  of  the  decennial  census  were  done. 

Ql  lEarlier  you  testified  that  the  politicals 

5 

environment  can  affect  response  rates,  correct?. 

6 

A|  fl  know  I  just  said  political f  I've  been 

• 

trying  very  hard  to  say  macroenvironment.  If 

8 

you'll  give  me  leave  to  say  macroenvi ronment ,) 

@ 

that ' s  what  I  meant . 

10 

Ql  lAnd  one  of  the  things  that  goes  into 

M 

macroenvironment  is  the  political  context,  fair  to 

12 

say  f| 

i-1 

A  That's  fair  to  say.|  But  another  thing 

M 

that  goes  into  it  is  the  state  of  the  economy  | 

15 

Q  lAbsolutely. 

So  let's  say  --  so  would  you  --  you've 

If 

also  testified  that  the  macroenvironment  can 

1 J-  8 

affect  the  efficacy  of  NRFU,  correct? 

19 

A  Correctj] 

20 

Q  Is  there  --  is  it  possible  that  the 

28 

presence  of  a  citizenship  question  will  exacerbate) 

22 

those  effects? 
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A  It's  certainly  possible,  yesj| 

Q  Does  the  Census  Bureau  believe  that  that 
is  likely? 

A  So  what  we  believe  is  likely  is  that 
we're  going  to  need  more  intensive  nonresponse 

follow-up  than  the  baseline  lifecycle  cost 
estimate.  One  of  our  big  concerns  --  macro 
concerns  is  when  you  ramp  up  the  NRFU,  you  have  to 
hire  the  planned  number  of  enumerators  so  that 

they're  available  to  deploy.  If  you  discover  one 
week  into  NRFU  that  you're  short  of  enumerators, 
the  six-  to  seven-week  onboarding  process  defeats 

you. 


So  let  me  just  say  there  are  many 
professionals  at  the  Census  Bureau  painfully  aware 

of  the  consequences  of  not  being  able  to  onboard 

enough  enumerators.  As  I  understand  it,  we  had  to 
ask  for  a  budget  supplement  in  1990  because  of 

difficulties  onboarding. 

We  had  the  best  possible  macroenvironment 
for  conducting  a  census  in  this  regard  in  2010, 
for  all  the  wrong  reasons,  but,  nevertheless,  it 
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was  extraordinarily  easy  to  onboard  very  good, 

quality  enumerators. 

So  in  terms  of  macroenvironment, 
we're  --  the  red  lights  are  flashing  around  can 
you  hire  enough  enumerators?  And  the  cost 
estimate  is  designed  --  assuming  that  we  can,  if 
we  can,  then  where  the  extra  cost  from  the 
nonresponse  follow-up  might  be  caused  by  the 
citizenship  question  will  come  from  having  to 

them  more  intensively  than  we  had  planned. 


Q  And  it's  fair  to  say  that  there  are 
aspects  of  the  macroenvironment  currently  that  are 

making  it  difficult  to  hire  as  many  enumerators  as 
the  Census  Bureau  needs? 

A  So  I  don't  have  to  hypothesis,  we  had 
difficulty  hiring  enumerators  in  Rhode  Island  for 

the  test . 

Q  And  you  expect  that  problem  to  be  the 
case  for  the  --  as  you  attempt  to  onboard  more 

enumerators,  correct? 

A  I  would  say  we  used  that  experience 
to  --  as  an  opportunity  to  revisit  some  components 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

• 

0 

0 

• 

• 

0 

0 

o 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-1  Filed  01/07/19  Page  164  of  176 


Page  317 

of  that  recruitment  plan. 

Q  But  it's  fair  to  say  that  the  low  levels 
of  unemployment  right  now  will  make  it  more 

difficult  to  hire  enumerators? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  It's  fair  to  say  it  will 

make  it  more  expensive  to  hire  enumerators.  And 
if  that's  not  acknowledged,  then  it  will  make  it 
more  difficult  to  hire  enumerators. 

BY  MS .  GOLDSTEIN : 

Q  So,  previously,  you  testified  about  the 
work  that  Young  &  Rubicon  was  retained  to  do, 
correct  ? 

A  So  I  testified  about  the  work  of  the 
integrated  communication  contract  for  which  Y&R  is 
the  lead  contractor. 

Q  Have  they  done  attitudinal  studies  on  the 
citizenship  question  as  part  of  that  contract? 

A  I  do  not  know  whether  they  have  done 
them.  I  do  know  that  they  are  being  actively 
discussed . 

Q  And  has  Reingold  performed  attitudinal 
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from  those  studies. 

MS.  GOLDSTEIN:  Can  I  have  this  marked, 

please? 

(Plaintiffs'  Exhibit  22,  OMB  standards 
and  guidelines  for  statistical  surveys,  was 
marked . ) 

BY  MS .  GOLDSTEIN : 

Q  Actually,  before  I  get  to  this,  you  had 
testified  at  your  previous  deposition  regarding 

Census's  statutory  charge  to  seek  alternative 

sources  for  information  before  asking  a  question 
of  the  population. 

Where  does  that  statutory  charge  come 

from? 

A  Yeah.  In  Title  13  --  I'm  sorry,  I  can't 

identify  the  clause  --  we  are  instructed  to  use 

administrative  records  and  other  sources  of  data 
before  attempting  to  gather  the  data  by  direct 

instrument.  That's  a  paraphrase,  but  that  is 
certainly  the  way  we  interpret  that  clause  in  the 

Title  13. 

Q  And  that  is  a  well-established 
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Census  Bureau  practice,  correct? 

A  Correct . 

Q  I'm  handing  you  what  has  been  marked  as 
Plaintiffs'  Exhibit  22.  It  is  a  copy  of  the 
standards  and  guidelines  for  statistical  surveys, 

September  2006,  from  the  Office  of  Management  and 
Budget . 


Do  you  recognize  this  document? 

A  I  think  your  handed  me  SPD2. 

Q  I  think  that's  the  shorter  way  to  say  it, 

ye  s  . 

A  Okay. 

Yes .  I  do . 

Q  The  Census  Bureau  is  obligated  to  comply 
with  the  standards  set  forth  in  this  document, 
correct  ? 

A  Yes .  That ' s  right . 

Q  I'm  going  to  ask  you  to  turn  to  Page  11 
of  this  document,  Standard  2.3.  "Agencies  must 
design  and  administer  their  data  collection 
instruments  and  methods  in  a  manner  that  achieves 
the  best  balance  benefit  maximizing  data  quality 
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1 

and  controlling  measurement  error"  -- 

2 

A  I'm  sorry.)  I  started  reading  --  2  .  3  .) 

• 

Q  I'm  sor ry?| 

4 

A|  (|  was  down  in  the  guidelines  .§  Go  ahead|) 

© 

Yes,  I've  got  it.  Go  ahead. 

6 

Q  --  "controlling  measurement  error  while 

© 

minimizing  respondent  burden  and  cost  .  f) 

8 

iNow,  at  prior  depositions,  we  have  looked 

9 

at  the  many  Census  Bureau  memoranda  that  your  team 

10 

of  experts  put  forth,  and  the  Census  Bureau  has 

M 

concluded  that  Alternative  D  resulted  in  lower 

M 

quality  data  than  Alternative  C,  correct?) 

13 

©  fes| 

M 

Q  lAnd  Alternative  D  has  a  higher  respondent 

M 

burden  than  Alternative  C,  correct? 

16 

©  Yes  | 

M 

Q  And  Alternative  D  has  a  higher  cost  than 

18 

Alternative  C,  correct? 

19 

©  fes  | 

20 

Q  And  I  believe  you've  testified  previously 

2  8 

that  no  decision  has  yet  been  made  on  whether  or 

22 

not  the  Census  Bureau  will  use  the  sel f - response 
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data  gathered  pursuant  to  a  citizenship  que s t ion ; 

is  that  correct? 

A  I  believe  I  said  that  no  decision  has 
been  made  on  how  the  Census  Bureau  will  process 
the  respondent  data  into  the  final  record  of  the 

2020  census  and  use  the  respondent  data  and  the 
administrative  data  in  producing  a  CVAP  table. 

Q  And  one  possibility  that  you  raised  at 
your  deposition  was  to  implement 

Alternative  D  --  "One  way  to"  --  I'm  reading  from 
your  deposition,  "One  way  to  implement 
Alternative  D  is  to  conduct  Alternative  B,  ignore 
it  and  do  Alternative  C." 

Correct  ? 

A  That  is  one  way  to  implement 
Alternative  D,  yes. 

Q  So  one  possibility  that  the  team  of 
experts  is  considering  is  to  conduct 
Alternative  B,  ignore  it  and  do  Alternative  C;  is 
that  correct? 

A  It's  more  nuance  than  that.  One 
possibility  they're  considering  is  how  to  do  a 
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Q  Lawyers  have  the  same  problem. 

But  it  is  still  the  case  that  today,  no 
conclusion  has  been  reached,  correct? 

A  That's  correct.  Yes. 

Q  If  the  Census  Bureau  does  not  make 
use  --  if  the  Census  Bureau  concludes  that  the 
self  -  response  data  from  the  citizenship  question 
should  be  disregarded  with  respect  to  the  ultimate 
processing  of  the  response  data,  would  that  use 
minimize  response  --  respondent  burden  -- 

A  No  . 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  No. 

BY  MS .  GOLDSTEIN : 

Q  Alternative  D  has  a  higher  respondent 
burden  than  Alternative  C,  correct? 

A  Yes  . 

MS.  GOLDSTEIN:  May  I  have  one  more 

exhibit,  please? 

(Plaintiffs'  Exhibit  23,  Secretary  Ross 
decision  memo,  was  marked.) 

BY  MR.  HO: 
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Q  I'm  going  to  show  you  what  has  been 
marked  as  Plaintiffs'  Exhibit  23.  This  is  the 
decision  memo  from  Secretary  Ross  dated 
March  26,  2018  that  begins  at  Bates  stamp  1313, 

and  I'd  like  you  to  just  turn  to  Page  1317. 

So  I'd  like  to  direct  you  to  the  last 
half  of  the  top  paragraph  on  this  page.  The 
sentence  that  begins  "Finally." 

A  Yes. 

Q  "Finally  placing  the  question  on  the 
decennial  census  and  directing  the  Census  Bureau 
to  determine  the  best  means  to  compare  the 
decennial  census  responses  with  administrative 
records  will  permit  the  Census  Bureau  to  determine 

the  inaccurate  response  rate  for  citizens  and 
noncitizens  alike  using  the  entire  population." 

Has  that  statement  been  evaluated  by  the 
Census  Bureau? 

A  As  a  statement  of  fact,  that  statement  is 


correct . 

Q  Okay.  "This  will  enable  the 
Census  Bureau  to  establish,  to  the  best  of  its 
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ability,  the  accurate  ratio  of 


ci ti zen- to-nonci t i zen  responses  to  impute  for  that 
small  percentage  of  cases  where  it  is  necessary  to 

do  so.  11 

How  does  adding  a  question  --  a 
citizenship  question  to  the  census  and  determining 
the  incorrect  response  rate  for  citizens  and 

noncitizens  who  respond  help  the  Census  Bureau 

impute  with  respect  to  folks  who  do  not  respond  at 

all  and  who  do  not  have  administrative  records? 

A  The  Census  Bureau  did  not  write  that 
sentence,  so  I  suggest  you  ask  the  Secretary  what 

he  meant  by  i t . 

Q  Well,  let  me  back  --  let  me  ask  the 
question  a  slightly  different  way. 

Do  you  agree  that  this  will  enable  the 
Census  Bureau  to  establish,  to  the  best  of  its 
ability,  the  accurate  ratio  of  citizen  to 

noncitizen  responses  to  impute  for  that  small 

percentage  of  cases  where  it  is  necessary  to  do 

so? 

A  The  Census  Bureau  does  not  yet  have  a 
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responses  to  the  Secretary,  that  indicated  that 
that  is  the  methodology  that  we  would  use  to 
produce  the  CVAP  table.  We  were,  in  fact,  very 
careful  to  say  that  we  hadn't  yet  finalized  a 
methodology  to  do  that,  especially  in  the  presence 
of  multiple  responses  for  the  same  --  what  we'd 
call  indicator. 

Q  So  is  it  fair  to  say  that  at  the  very 
least,  it  is  premature  to  say  that  this  ratio  will 

help  the  Census  Bureau  establish,  to  the  best  of 

its  ability,  an  accurate  ratio  that  will  help  you 
to  impute  for  that  small  percentage  --  for  that 

whatever  it  is  percentage  of  cases  where  it  is 
necessary  to  do? 

A  Speaking  on  a  purely  statistical  basis, 
having  population  data  of  sel f - responses  and 

population  data  of  administrative  responses  does 

contribute  to  more  accurate  statistical  analysis. 

As  to  how  they  would  be  used  to  impute 
the  problematic  cases  in  either  direction,  that  is 

not  yet  determined. 

Q  And  this  is  complicated  by  the 
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significant  inaccuracy  issues  that  were 
noticed  --  that  were  noted  in  your  technical 
memos,  correct? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  This  is  complicated  by  the 

need  to  resolve,  with  defensible  evidence, 
conclusions  that  you  draw  from  those 
inconsistencies,  especially  for  the  administrative 

record  noncitizens. 

BY  MS .  GOLDSTEIN : 

Q  So  the  Census  Bureau  has  not  yet 
completed  its  analysis  that  would  support  or  not 

support  Secretary  Ross's  conclusion  in  that 
sentence;  is  that  fair  to  say? 

#  Yes. 

MS.  GOLDSTEIN:  Let's  take  a  short  break 

and  see  where  we're  at.  Off  the  record. 

VIDEOGRAPHER :  Going  off  the  record.  The 

time  on  the  video  is  5:59  p.m. 

(Off  the  record.) 

VIDEOGRAPHER:  This  begins  Media  Unit 

Number  7.  The  time  on  the  video  is  6:09  p.m.  We 
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are  on  the  record. 

BY  MS .  GOLDSTEIN : 

Q  Dr.  Abowd,  I  think  I  have  just  one  more 
question . 


If  you  will  turn  to  the  last  page  of  the 


exhibit 

in  front  of 

you 

Bates  marked  1320. ) 

A 

Okay. 

Q) 

Iln  light  of 

the 

Census  Bureau's  analysis) 

of  Alternative  C  versus 

Alternative  D,  do  you 

agree  that  reinstatement 

of  a  citizenship 

question  on  the  2020 

decennial  census  is  necessary 

to  provide  complete 

and 

accurate  data  in  response) 

to  the 

DOJ  request? 

A 

A  1 

Q) 

And  that  is 

the 

position  of  the 

Census 

Bureau,  correct? 

A 

Yes  . 

MS.  GOLDSTEIN: 


Q  Thank  you,  Dr.  Abowd. 

I  just  want  the  record  to  reflect  and 
that  plaintiffs  --  and  I  speak  to  all  plaintiffs 
with  respect  to  this  --  are  leaving  the  record 
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ACKNOWLEDGEMENT  OF  DEPONENT 
I,  DR.  JOHN  ABOWD,  do  hereby  acknowledge  I 
have  read  and  examined  the  foregoing  pages  of 
testimony,  and  the  same  is  a  true,  correct  and 
complete  transcription  of  the  testimony  given  by 
me,  and  any  changes  or  corrections,  if  any,  appear 
in  the  attached  errata  sheet  signed  by  me. 


Date  DR.  JOHN  ABOWD 

Stephen  Ehrlich,  Esquire 
U.S.  DEPARTMENT  OF  JUSTICE 
20  Massachusetts  Avenue 
Washington,  D.C.  20530 

IN  RE:  New  York  Immigration  Coalition,  et  al .  ,  v. 

United  States  Department  of  Commerce,  et  al . 
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UNITED  STATES  DISTRICT  COURT 

SOUTHERN  DISTRICT  OF  NEW  YORK 

----------x 

STATE  OF 

NEW  YORK,  et  al . ,  : 

Plaintiffs,  : 

vs  . 

:  Civil  Action  No. 

UNITED  STATES  DEPARTMENT  OF  :  1 : 1 8 - cv- 2 92 1 - JMF 

COMMERCE,  et  al . ,  : 

Defendants.  :  Volume  II 

---------------x 

CONTINUED  VIDEOTAPED  30(b) ( 6 ) DEPOS ITION  OF: 
UNITED  STATES  CENSUS  BUREAU  GIVEN  BY  JOHN  M.  ABOWD 


DATE  : 

Friday,  October  5,  2018 

TIME  : 

9:05  a . m . 

LOCATION 

Arnold  &  Porter  Kaye  Scholer 

601  Massachusetts  Avenue,  N.W. 

Washington,  D.C. 

REPORTED 

BY:  Denise  M.  Brunet,  RPR 

Report er /Notary 

Veritext  Legal  Solutions 

1250  Eye  Street,  N.W.,  Suite  350 

Washington,  D.C.  20005 
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APPEARANCES 

On  behalf  of  the  New  York  Immigration  Coalition: 

DALE  HO,  ESQUIRE 

American  Civil  Liberties  Union 


Founda t i on 


SARAH  BRANNON,  ESQUIRE 
American  Civil  Liberties  Union 


Founda t i on 


(Appearances  continued  on  the  next  page.) 
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APPEARANCES 

On  behalf  of 
(  cont inued)  : 


On  behalf  of 


(Appearances 


(  continued)  : 


Page  342 


the  New  York  Immigration  Coalition 

JOHN  A.  FREEDMAN,  ESQUIRE 

DAVID  GERSCH,  ESQUIRE 

Arnold  &  Porter  Kaye  Scholer,  LLP 


the  State  of  New  York: 

DANIELLE  FIDLER,  ESQUIRE 
Assistant  Attorney  General 
Environmental  Protection  Bureau 


continued  on  the  next  page.) 
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APPEARANCES 


On  behalf  of 


On  behalf  of 


(Appearances 


(  c on t i nued )  : 


Page  343 


the  Kravitz  Plaintiffs: 
KARUN  TILAK,  ESQUIRE 
Covington  &  Burling 


the  Lupe  Plaintiffs: 

NIYATI  SHAH,  ESQUIRE 

ERI  ANDRIOLA,  ESQUIRE 

Asian  Americans  Advancing  Justice 


continued  on  the  next  page.) 
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APPEARANCES 

On  behalf  of 
for  Just  I mm 


On  behalf  of 


(Appearances 


Page  344 

(continued) : 

the  City  of  San  Jose  &  Black  Alliance 
igrat ion : 

DORIAN  L.  SPENCE,  ESQUIRE 
Lawyers  Committee  for  Civil  Rights 
Under  Law 


the  State  of  California: 

ANNA  FERRARI,  ESQUIRE 

Department  of  Justice 

Office  of  the  Attorney  General 

Government  Law  Section 

455  Golden  Gate  Avenue,  Suite  11000 

San  Francisco,  California  94102 

(415)  510-3779 

continued  on  the  next  page.) 
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APPEARANCES 


On  behalf  of 


On  behalf  of 


( Appearance  s 


Page  345 

( continued) : 

the  State  of  California  (continued) : 
R.  MATTHEW  WISE,  ESQUIRE 
(via  telephone) 

Department  of  Justice 
Office  of  the  Attorney  General 
1300  I  Street 
P.0.  Box  944255 

Sacramento,  California  94244 
(916)  210-6053 

mat thew . wi se@do j .ca.gov 

Los  Angeles  Unified  School  District: 
KEITH  YEOMANS,  ESQUIRE 
(via  telephone) 

Dannis  Woliver  Kelley 
115  Pine  Avenue,  Suite  500 
Long  Beach,  California  90802 
(562)  366-8500 

keyomans@dwk . com 
continued  on  the  next  page.) 
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On  behalf  of  the  County  of  Los  Angeles: 

DAVID  I.  HOLTZMAN,  ESQUIRE 
(via  telephone) 

Holland  &  Knight 
50  California  Street 
Suite  2800 

San  Francisco,  California  94111 

(4  15)  743  -  6909 

david . holtzman@hklaw . com 


On  behalf  of  Defendants: 

STEPHEN  EHRLICH,  ESQUIRE 
U.S.  Department  Of  Justice 
Civil  Division 

20  Massachusetts  Avenue,  Northwest 
Washington,  D.C.  20530 
(202)  305-9802 

Stephen . ehrl ich@usdoj .gov 

(Appearances  continued  on  the  next  page.) 
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On  behalf  of  Defendants  (continued) : 

MILES  RYAN,  ESQUIRE 
Office  of  the  Chief  Counsel  for 
Economic  Affairs 
Office  of  the  General  Counsel 
U.S.  Department  of  Commerce 
U.S.  Census  Bureau 
4600  Silver  Hill  Road 
Suitland,  Maryland  20746 
(3  0  1 )  7  6  3  -  9  84  4 

miles . f . ryan . iii@census . gov 

ALSO  PRESENT:  Nhat  Pham,  Videographer 
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PROCEEDINGS 
(Abowd  Deposition  Exhibit  Numbers  24  and 
25  were  marked  for  identification.) 

THE  VIDEOGRAPHER :  We're  now  on  the 

record  at  9:05  on  October  5th,  2018.  This  is  the 
continuation  of  the  30(b)  (6)  deposition  of  the 
Census  Bureau,  given  by  John  Abowd,  taken  in  the 
matter  of  the  New  York  Immigration  Coalition,  et 
al . ,  v.  United  States  Department  of  Commerce,  et 
al  . 

Our  court  reporter  is  Denise  Brunet, 
camera  operator  is  Nhat  Pham,  both  on  behalf  of 
Veri text . 

Attorneys  present  and  attending  remotely 
will  be  noted  on  the  stenographic  record.  Will 
the  court  reporter  please  swear  in  the  witness. 
WHEREUPON, 

JOHN  M.  ABOWD, 

called  as  a  witness,  and  having  been  sworn  by  the 
notary  public,  was  examined  and  testified  as 
follows : 

EXAMINATION  BY  COUNSEL  FOR 
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ss  I'm  unclear  or  if  I've  misstated 

ng  or  if  my  question  necessarily  calls  for 

r  answer.  Would  that  be  okay? 

Yes ,  sir . 

lOkay.  Picking  up  from  last  time,  I've 

given  you  an  exhibit  that ' s  been  marked  as| 

Exhibit 

24.  Do  you  see  that?: 

a 

Yes,  sir. 

Q! 

INow,  this  is  a  white  paper  titled, 

Understanding  the  quality  of  alternative! 

citizenship  data  sources  for  the  2020  census, | 

dated  August  6th,  2018,  the  first  page  of  which 

has  the 

Bates  number  COM  DIS09833.|  Is  that! 

'Correct? 

a 

Yes,  sir. 

Ql 

INow,  this  document  was  created  by  the 

Census 

Bureau  in  the  ordinary  course  of  its 

business  and  not  for  litigation  purposes,  correct?! 

m 

That  is  correct. 

Ql 

U ' m  going  to  refer  to  this  as  the  white 

papery 

ikayf 

a 

That ' s  f ine  § 
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Page  352 

Now,  the  analysis  in  this  white  paper  was) 

2 

begun  in  response  to  the  Department  of  Justice's 

3 

request 

for  citizen  voting  age  population  data  at 

4 

the  census  block  level,  correct?) 

© 

© 

Yes  . 

6 

Ql 

Now,  the  analysis  in  this  paper  attempts® 

© 

among  other  things,  to  assess  the  quality  of 

8 

citizenship  data  available  to  the  Census  Bureau 

9 

from  different  sources,  like  surveys  andl 

10 

administrative  records,  correct?) 

11 

© 

Yes  § 

12 

Q 

The  analysis  in  this  paper  also 

13 

represents,  among  other  things,  the  Census 

14 

Bureau ' 

s  efforts  to  assess  the  effect  that  the 

15 

inclusion  of  a  citizenship  question  would  have  on 

16 

self  -  response  rates  the  2020  census;  is  that 

17 

correct  ? 

18 

A) 

May  I  make  one  clarification? 

19 

© 

Sure  . 

20 

A) 

A  white  paper  is  produced  as  a  research 

21 

product 

by  the  authors  and  does  not  necessarily 

22 

represent  the  views  of  the  Census  Bureau,  but  I  do 
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today. 


Q  And  the  paper  includes  an  assessment  of 
the  possible  effect  of  the  inclusion  of  the 
citizenship  question  on  self  -  response  rates  to  the 
2020  census,  correct? 

©  Yes. 

Q  Now,  the  bureau  is  in  the  process  of 

getting  this  white  paper  peer  reviewed;  is  that 
right  ? 

A  Externally  peer  reviewed. 

Q  Why? 

A  We  consider  it  a  valuable  scientific 

contribution  made  by  the  authors  in  the  course  of 
their  work.  The  authors  are  in  research  positions 
at  the  Census  Bureau,  and  so  part  of  their  job 
requirement  is  to  have  their  technical  work 
externally  peer  reviewed  and  appear  in  the 
scientific  journals. 

Q  Is  this  the  most  recent  version  of  the 

paper  current  iy  avai lable  ? 


Yes,  sir. 

The  authors  of  the  white  paper,  they  are 
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the  members  of  the  SWOT  team  that  you  assembled  at 

the  direction  of  Acting  Census  Bureau  Director  Ron 


Jarmin  to  respond  to  the  DOJ  request,  correct? 

3 

A  subset ,  yes . 

Q 

Is  there  anyone  better  at  the  Census 

Bureau  for  conducting  the  analysis  that  -- 

contained  in  the  white  paper  other  than  the 

authors 

of  the  white  paper? 

3 

I  honestly  don't  know. 

Q) 

lYou  wouldn't  have  chosen  people  who 

weren ' t 

the  best  people  for  this  job,  would  you, 

Dr .  Abowd? 

A  | 

fl  attempted  to  choose  the  best  people 

known  to 

me  for  this  job,  yes. 

Q) 

(Do  you  think  you  succeeded  in  choosing 

the  best 

people  known  to  you  for  conducting  this 

analys i s 

3 

Yes ,  sir . 

Q 

To  your  right,  there's  a  document  that 

was  marked  as  Exhibit  7  early  --  during  the  first 
part  of  your  deposition.  This  is  a  memo  under 
your  name  dated  January  19th,  2018.  Do  you  see 
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that  ? 

A  Yes ,  sir . 

Ql  Now,  this  memo  of  yours,  Exhibit  7, 

4 

relies  on  a  preliminary  version  of  the  analysis 

5 

that's  contained  in  the  white  paper;  is  that 

• 

right  ? 

m 

Al  Yes  | 

8 

Ql  :1s  it  fair  to  say  that  the  white  paper 

9 

that ' s  Exhibit  24  represents  an  extended  and  morel 

10 

up-to-date  version  of  the  analysis  that  you  relied) 

■Hi 

on  in  preparing  your  memo,  Exhibit  7? 

12 

A  fes| 

11 

Ql  Now,  in  the  --  we  don't  have  to  talk 

M 

about  your  memo  anymore.)  Just  back  to  the  white 

U 

paper.)  In  the  Census  Bureau's  view,  the  various 

16 

analyses  contained  in  the  white  paper,  Exhibit  24,) 

were  methodologically  appropriate  for  the 

|8 

questions  that  the  white  paper  attempted  to 

19 

answer,  correct? 

20 

©  f  e  s  | 

21 

Ql  Now,  does  this  white  paper  represent  thel 

22 

Census  Bureau's  best  possible  analysis  based  on 
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existing  data  regarding  the  impact  of  the 
citizenship  question  on  self  -  response  rates  to  the 
2020  census? 

A  I  would  say  it  represents  the  primary 
research  effort,  but  not  all  of  the  research 
effort . 

Q  And  when  you  say  it  represents  the 
primary  research  effort,  would  you  say  that  it 

represents  the  best  analysis  that  the  Census 

Bureau  has  of  the  possible  effect  of  adding  the 

citizenship  question  on  self  -  response  rates  for 
the  2020  census? 

A  I  think  it  provides  the  inputs  for  doing 
the  best  analysis  that  we  can  of  the  consequences 

of  the  question  on  the  2020  census. 

Q  Is  there  any  better  analysis  that  the 
Census  Bureau  has  of  the  effect  of  adding  the 
citizenship  question  on  self  -  response  rates  to  the 

2020  census  that's  not  contained  in  the  white 
paper  ? 

A  There's  one  additional  analysis  in  my 
expert  report  that's  already  been  disclosed  that 
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is  not  in  the  white  paper. 

Q  Okay.  Which  analysis  is  that 
specifically? 

A  The  one  of  the  short-form  test  that 
followed  the  1990  census. 

Q  Does  the  white  paper  represent  the  Census 
Bureau's  best  possible  analysis  of  existing  data 

regarding  the  qua  lity  of  citizenship  data  that's 

available  from  different  sources,  such  as  surveys 

and  administrative  records? 

8  Yes. 

Q  Does  the  Census  Bureau  agree  with  the 
conclusions  expressed  in  the  white  paper? 

A  I'll  deal  with  that  on  a  specific 
conclusion-by-conclusion  basis. 

Q  As  a  general  matter,  are  there 
conclusions  in  the  white  paper  --  I'm  sorry. 

Are  there  conclusions  in  the  white  paper 
that  the  Census  Bureau  disagrees  with? 

A  There  are  no  conclusions  in  the  white 
paper  that  the  Census  Bureau  disagrees  with. 

There  are  some  of  the  author's  interpretations 
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that  I  might  not  agree  with. 

Q  Let's  turn  to  page  2  of  the  white  paper, 
Bates  COM_DI S 0 9 8 34 .  The  last  sentence  of  the 
abstract  reads,  "The  evidence  in  this  paper  also 
suggests  that  adding  a  citizenship  question  to  the 
2020  census  would  lead  to  lower  self  -  response 
rates  in  households  potentially  containing 
non-citizens,  resulting  in  higher  field  work  costs 
and  a  lower  quality  population  count." 

Did  I  read  that  accurately? 

A  Yes,  you  did. 

Q  Does  the  Census  Bureau  agree  that  the 
balance  of  evidence  available  suggests  that  adding 
a  citizenship  question  to  the  2020  census  would 

lead  to  lower  sel f - response  rates  in  households 
potentially  containing  non-citizens? 

#  Yes. 

Q  Does  the  Census  Bureau  agree  that  the 
balance  of  evidence  available  suggests  that  adding 
a  citizenship  question  to  the  2020  census  would 

lead  to  a  lower  quality  population  count? 

A  I  have  to  define  lower  quality  population 
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count  to  answer  that  question.  May  I? 

Q  Yes,  please. 

A  So  the  usual  accuracy  measures  are  two: 

Net  undercount  and  then  its  components,  gross 
omissions  and  erroneous  enumerations  and 
whole-person  census  imputations.  We  have  no 
evidence  that  it  would  affect  the  quality  as 

regards  net  undercount.  We  have  evidence  that  it 
would  affect  the  count  --  the  quality  as  regards 

components  of  the  errors  in  the  enumeration. 

Q  We'll  get  back  to  that.  Thank  you  for 
that  clarification. 

Could  you  turn  to  page  8  in  the  white 
paper,  Bates  number  COM_DI S 0 9 84 0 ?  And  I  want  to 
look  at  figure  1,  panel  A.  This  graph  shows  item 
non-response,  which  is  the  failure  to  answer 

certain  questions,  on  the  American  Community 
Survey,  or  ACS,  in  the  year  2016,  broken  down  by 

various  racial  and  ethnic  subgroups;  is  that 

correct  ? 


9 

yes  . 


Racial,  ethnic  and  demographic  subgroups|| 
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1 

Q|  And  the  data  here  does  not  distinguish 

2 

between  citizens  and  non-citizens,  correct?  I'm 

3 

referring  to  panel  A  only. 

3 

A  Oh.  That's  correct. 

5 

Q  So  in  panel  A,  when  we  look  at  data  for  a 

6 

group  like  Hispanics  on  this  chart,  we're  talkingl 

3 

about  a  group  that  includes  both  Hispanic  citizens 

8 

and  Hispanic  non-citizens,  correct? 

3 

A  Correct . 

M 

Ql  |s  it  fair  to  say  that  on  the  ACS  in  2016) 

in 

the  item  non-response  rate  for  Hispanics  on  the 

12 

citizenship  question  was  more  than  twice  as  high 

11 

as  it  was  for  non-Hispanic  whites?) 

14 

3  Yes| 

u 

Ql  And  let's  look  at  figure  1,  panel  B  on 

M 

the  same  page.  Now,  this  graph  shows  item 

|7: 

non-response  rates  on  the  ACS  in  2016  for 

M 

respondents  who  were  identified  in  the  NUMIDENT 

M 

data  as  non-citizens  broken  down  by  racial,  ethnic) 

20 

and  demographic  subgroups,  correct?) 

21 

A  Correct . 

22 

Q  And  is  it  fair  to  say  that  on  the  2016 
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1 

ACS,  the  item  non-response  rate  for  Hispanic 

2 

non-citizens  on  the  citizenship  question  was  more 

© 

than  twice  as  high  as  it  was  for  non-Hispanic 

0 

white  non-citizens? 

© 

© 

Yes  . 

© 

B 

■Let's  look  at  page  11,  Bates  number 

© 

COM  DIS9843,  table  1.  This  table  lists  the 

8 

breakoff  rates  for  various  questions  on  the  ACS 

9 

broken 

down  by  race  and  ethnicity,  correct? 

10 

© 

Correct . 

11 

© 

And  the  breakoff  rate  is  the  rate  at 

12 

which , 

when  people  are  responding  to  the  ACS 

13 

questionnaire  online,  that  they  stop  answering  the 

14 

survey 

upon  encountering  a  screen  with  a( 

11 

particular  question,  correct? 

16 

© 

Correct . 

17 

• 

If  we  look  at  the  breakoff  rates  to  thel 

i-  8 

citizenship  question  and  compare  Hispanics  to 

19 

non-Hispanic  whites,  the  breakoff  rate  on  the  2016) 

20 

ACS  for 

Hispanics  on  the  citizenship  question  is 

21 

more  than  ten  times  what  it  is  for  non-Hispanic 

22 

whites , 

correct?! 
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3  Yes. 

Q  Can  we  look  back  at  page  10,  Bates  number 
COM_DIS9842?  In  the  last  paragraph,  about  a 
little  more  than  halfway  down,  the  third  to  last 
sentence  starts  with  " Citi zenship- related 

questions."  It  reads,  " Citi zenship- related 
questions  have  the  most  heterogenous  rates  across 

race/ethnicity  groups;  the  ratio  of  breakoff  rates 

for  Hispanics  versus  non-Hispanic  whites  is  much 

higher  for  year  of  entry  and  citizenship  than  any 

of  the  other  question  screens  in  the  ACS,  except 
for  English  proficiency,  included  in  table  1  for 

reference  purposes . " 

Now,  in  the  view  of  the  Census  Bureau, 
what  is  the  significance  of  the  observation  that 
breakoff  rates  for  Hispanics  versus  non-Hispanic 

whites  are  much  higher  for  year  of  entry  and 

citizenship  than  any  other  question  screen  on  the 

ACS,  except  for  English  proficiency? 

A  That  the  question  is  sensitive  to  that 
subpopulation . 

Q  When  you  say  the  question  is  sensitive  to 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-2  Filed  01/07/19  Page  24  of  113 


© 

3 

3 

© 

© 

© 


10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  363 

that  subpopulation,  you  mean  it  is  --  the 
citizenship  question  is  sensitive  for  Hispanics 
relative  to  non-Hispanic  whites? 

©  Yes. 

Q  I  want  to  ask  you  about  what ' s  been 
premarked  as  Exhibit  25,  just  to  your  right.  It's 
a  chart,  the  footer  of  which  reads,  2017  breakoff 
rates  by  race  group  augmented  20180915  .pdf,  and 

the  first  page  is  Bates  number  126757.  Do  I  have 
that  right? 

A  Mine  says  2 0 1 8 0 9 1 7 . pdf  § 

Q  Sorry. 

A  Okay. 


Q  Other  than  that? 

©  Yes. 

Q  Okay.  Now,  let's  look  at  the  citizenship 
question  breakoff  rate  on  the  2017  ACS  for 
non-Hispanic  whites.  That  rate  is  .03489  percent, 
correct  ? 


A  Correct . 

Q  And  the  citizenship  question  breakoff 

rate  on  the  2017  ACS  for  Hispanics  is 
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1 

.4343  percent,  correct? 

© 

A  Yes  1 

3 

Ql  So  on  the  2017  ACS,  is  it  correct  to  sayl 

4 

that  the  citizenship  question  breakoff  rate  for 

5 

Hispanics  is  more  than  12  times  what  it  is  for 

• 

non-Hispanic  whites? 

0 

A  il  didn't  calculate  the  ratio  myself,  but 

ft 

that  looks  about  right. 

9 

Ql  OkayJ  (And  if  you  look  back  to  the  2016 

10 

ACS  breakoff  rates  on  page  11  of  the  white  paper 

11 

and  compare  them  to  the  2017  breakoff  rates,  is  it 

12 

correct  that  the  citizenship  question  breakoff 

11 

rate  for  non-Hispanic  whites  stayed  about  the  same 

14 

§n  2016  and  2017? 

15 

ft  Yes  1 

16 

Ql  And  is  it  correct  that  the  citizenship 

11 

question  breakoff  rate  for  Hispanics  increased 

18 

between  2016  and  2017? 

1  9 

A!  The  point  estimate  increased  §  |l  didn't 

20 

calculate  a  margin  of  error  of  the  difference. 

11 

Ql  OkayB  (Now,  is  it  correct  to  say,  given 

22 

the  analysis  of  item  non-response  rates  and 
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breakoff  rates  that  we've  talked  about,  that  the 
Census  Bureau  believes  that  it  is  more  likely  than 
not  that  Hispanics  will  respond  to  the  citizenship 

question  on  the  2020  census  at  a  lower  rate  than 
non-Hispanic  whites? 

3  Yes. 

Q  Is  it  also  correct  to  say  that  the  Census 
Bureau  believes,  based  on  the  item  non-response 

and  breakoff  rate  analyses  that  we've  discussed, 

that  it  is  more  likely  than  not  that  there  will  be 

a  greater  decline  in  unit  sel f - response  rates  to 
the  2020  census  due  to  the  citizenship  question 

among  Hispanics  than  there  will  be  among 
non-Hispanic  whites? 

A  I'm  not  prepared  to  draw  that  conclusion 
from  the  analysis  that  you  just  showed  me.  Do  you 
have  other  analyses  you  want  me  to  look  at? 

Q  Well,  let's  stay  here.  Is  it  fair  to  say 
that  none  of  the  analyses  of  ACS  data  that  the 

Census  Bureau  has  conducted  suggests  that 

self  -  response  rates  to  the  2020  census  among 
Hispanics  and  non-Hispanic  whites  will  decline  at 
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the  same  rate  as  a  result  of  the  citizenship 
question? 

THE  WITNESS:  Could  you  read  the  question 

back,  please? 

(The  reporter  read  the  record  as 
requested . ) 

THE  WITNESS:  Yes. 

BY  MR.  HO: 


Q  Is  it  fair  to  say  that  the  Census  Bureau 
believes  that  unit  sel f - response  rates  to  the  2020 

census  will  decline  more  among  Hispanics  than 
non-Hispanic  whites  as  a  result  of  the  citizenship 
question? 

A  To  the  extent  that  Hispanic  is  correlated 
with  households  containing  non-citizens  or  persons 
of  unknown  citizenship  status,  yes. 

Q  Let ' s  go  back  to  the  white  paper  and 
let's  look  at  page  9,  Bates  number  COM_DIS09841 . 

And  I'm  looking  at  figure  2,  panel  A.  This  graph 
shows  the  difference  in  item  non-response  on 

various  questions  comparing  the  2013  and  2016  ACS 
broken  down  by  various  racial,  ethnic  and 
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demographic  subgroups,  correct? 

A  Yes. 

Q  And  according  to  the  Census  Bureau's 
analysis,  for  non-Hispanic  whites,  non-response  to 
the  citizenship  on  the  ACS  did  not  change  between 

2013  and  2006  [sic] ,  correct? 

A  Yes. 

Q  And  according  to  the  Census  Bureau's 
analysis  for  Hispanics,  non-response  to  the 
citizenship  question  on  the  ACS  increased  between 

2013  and  2016,  correct? 

A  Yes. 

Q  And  during  this  same  period  for 

Hispanics,  non-response  to  the  sex  question  on  the 

ACS  actually  decreased  between  2013  and  '16, 
correct  ? 

A  Hispanics,  right? 

#  Yes. 

^  Yes. 

Q  Let's  go  to  the  next  page,  page  10,  and 


I'm  looking  at  figure  2,  panel  B.  This  is  the 
same  analysis  comparing  2013  and  2016  item 
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1 

non-response  rates  but  among  individuals! 

2 

identified  as  non-citizens  in  the  NUMIDENT  data, 

© 

correct! 

© 

A|  Yes.| 

5 

Q|  And  according  to  the  Census  Bureau 'si 

6 

analysis,  for  non-Hispanic  white  non-citizens, 

t 

non-response  to  the  citizenship  question  on  the 

8 

ACS  increased  by  less  than  0.5  percentage  points 

9 

between  2013  and  '16,  correct?: 

10 

A  Yes! 

11 

Q)  And  during  the  same  period,  for  Hispanic 

12 

non-citizens,  non-response  to  the  citizenshipl 

13 

question  on  the  ACS  increased  by  more  than  1.5 

14 

percentage  points,  correct? 

15 

@  Yes.| 

14 

Q|  So  is  it  fair  to  say  that  among 

li 

non-citizens,  the  non-response  rate  to  the 

M 

citizenship  question  on  the  ACS  between  2013  and 

n  9 

2016  increased  for  Hispanics  at  more  than  three} 

20 

times  the  rate  that  it  did  for  non-Hispanic 

21 

whites? 

22 

A}  'Yes! 
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Q  Is  it  fair  to  say  that,  based  on  the 

Census  Bureau's  analysis  of  item  non-response 
rates  and  breakoff  rates,  that  the  Census  Bureau 
believes  that  Hispanics  are  more  sensitive  to 
survey  questions  about  citizenship  than  they  were 

a  few  years  ago? 

A  Yes. 

Q  Is  it  fair  to  say  that  based  on  its 

analysis  of  item  non-response  rates  and  breakoff 

rates,  the  Census  Bureau  believes  that  whites  are 
not  more  sensitive  to  citizenship  questions  than 
they  were  a  few  years  ago? 

fl  Yes. 

Q  Is  it  fair  to  say  that  the  Census  Bureau 
believes  that,  among  non-citizens  in  particular, 
the  sensitivity  of  Hispanics  to  survey  questions 

about  citizenship  has  grown  more  than  it  has  for 

non-Hispanic  whites? 

©  Yes. 

Q  Now,  you  testified  during  one  of  your 
depositions  that  the  Census  Bureau's  best  estimate 
as  to  the  differential  effect  of  the  citizenship 
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1 

question  on  sel f - response  rates  for  non-citizens 

2 

is  that  the  addition  of  the  citizenship  question 

3 

will  cause  non-citizen  sel f - response  rates  to 

4 

decline  by  5.8  percentage  points  relative  to 

© 

citizens,  correct? 

6 

A  Households  containing  a  non-citizen  or  a 

© 

person  of  unknown  citizenship  status  relative  to 

8 

households  containing  all  persons  with  known 

9 

citizenship  status  --  known  citizens.  And  then  --( 

10 

yes  | 

11 

Q  Yes,  that's  correct? 

12 

A|  With  my  correction  of  your  definitions! 

13 

yes  . 

i-1 

Q  Okay.  Now,  given  that  opinion,  if 

11 

someone  said  to  you  that  the  Census  Bureau  could 

16 

not  articulate  a  rationale  to  support  its  belief 

II 

that  there  would  be  a  decline  in  the  response  rate) 

M 

as  a  result  of  adding  the  citizenship  question  to 

1  9 

the  2020  census  and  that  the  Census  Bureau  simplyl 

20 

made  an  assumption  that  the  sel f - response  rate 

II 

would  decline,  would  you  agree  with  that  person? 

22 

©  No  I 
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1 

MR  . 

EHRLICH:  Objection.  Form. 

2 

THE 

WITNESS :  Sorry . 

3 

BY  MR  . 

HO  : 

4 

Q 

Did 

you  ever  tell  -- 

5 

THE 

WITNESS:  Did  my  answer  of  "no"  get 

6 

recorded? 

7 

THE 

REPORTER:  Yes,  it  did. 

8 

THE 

WITNESS:  Thank  you. 

9 

MR  . 

HO :  Thank  you . 

0 

BY  MR  . 

HO  : 

1 

B 

IDid 

you  ever  tell  Earl  Comstock  from  the 

13 

14 

15 

16 
17 


19 


21 


Department  of  Commerce  or  give  him  the  impression 
that  the  Census  Bureau  could  not  articulate  a 
rationale  to  support  its  belief  that  there  would 

be  a  decline  in  the  sel f - response  rate  to  the  2020 
census  as  a  result  of  the  citizenship  question? 

t§  no. 

Q  Did  you,  in  fact,  ever  explain  to 
Mr.  Comstock  the  basis  for  the  Census  Bureau's 
belief  that  the  addition  of  the  citizenship 
question  would  reduce  self -response  rates  to  the 


2020  census? 
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Yes  . 


Q  Now,  the  Census  Bureau's  estimate  of  a 
5 . 8  percentage  point  reduction  of  households 

containing  a  non-citizen  or  someone  of  unknown 
citizenship  status  relative  to  households 
containing  all  citizens,  that's  an  upward  revision 
of  an  earlier  estimate  of  a  5.1  percentage  point 

reduction,  right,  Dr.  Abowd? 

A  The  two  numbers  aren't  directly 
comparable  because  the  reference  populations 

aren't  the  same.  It  is  a  bigger  number,  but  it 
applies  also  to  a  larger  reference  population. 

Q  Okay.  And  let  me  see  if  I  understand 
this.  The  difference  is  --  the  5.1  percentage 
point  differential  was  a  comparison  of  households 
with  a  non-citizen  as  compared  to  all-citizen 
households;  is  that  right? 

A  Where  both  of  those  are  administrative 
record  definitions  of  citizen,  that's  correct. 

Q  Okay.  And  the  5.8  percentage  point 
number,  that  is  a  comparison  of  households  where 
there  is  a  non-citizen  as  identified  by  the 
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administrative  records  or  a  person  with  unknown 
citizenship  status  in  the  administrative  records 
compared  to  households  with  all  citizens  as 
defined  in  the  administrative  records,  correct? 

A  Not  quite.  Th  all  household  population 
had  to  be  both  in  administrative  records  and 
self-declared.  And  then  the  comparison  group  is 
every  other  household. 

Q  Got  it.  Okay.  So  let  me  try  this  again. 
The  5.8  percentage  point  number,  that's  a 
comparison  of  households  where  the  response  to  the 
ACS  and  the  administrative  records  indicate  that 
every  member  of  the  household  is  a  citizen  and  all 
other  households,  right,  Dr.  Abowd? 

H  Yes. 

Q  Okay.  That  analysis  --  if  we  look  at 
page  38  of  the  white  paper.  Bates  number 
COM_DIS09870 ,  that  analysis  producing  the  5.8 
percentage  point  differential  that  we've 
discussed,  that  is  set  forth  on  this  table, 
correct  ? 

A  Which  table  are  you  asking  me  to 
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reference? 

Q  Table  8 . 

A  And  which  number? 

Q  The  5.8  percentage  point  differential. 

A  No,  you  have  the  wrong  table. 

Q  Okay.  Could  you  show  me  -- 

A  Although  you  have  that  right  number. 

Ql  Could  you  show  me  the  right  table?) 

A  9,  second  panel.) 

Ql  Got  it.)  Okay®  (So  this  analysis,  the  5  .  8 1 

percentage  point  --  that  produces  the  5.8) 

12 

percentage  point  differential,  that's  based  on  a 

|3 

comparison  of  2016  ACS  data  to  --  response  rates® 

i-l 

I ' m  sorry,  to  2010  decennial  response  rates, 

15 

correct  ? 

16 

1  Yes  f 

If 

Ql  Okay®  So  in  the  Census  Bureau's) 

M 

estimation,  it's  more  accurate  --  if  you're  trying 

f  1 

to  assess  the  impact  of  the  addition  of  the 

20 

citizenship  question  on  sel f - response  rates,  it's 

If 

more  reliable  to  use  more  recent  ACS  non-response 

22 

data  in  calculating  your  estimate;  is  that) 
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correct  ? 


MR.  EHRLICH: 

Objection.  Form. 

THE  WITNESS: 

Generally,  yes  1 

BY  MR.  HO: 

Q  Let's  look  at  page  46  of  the  report, 

Bates  number  COM_DIS9878,  and  I'm  looking  at  the 
third  full  paragraph  here. 

A  "As  mentioned  above"? 

Q  "As  mentioned  above."  It  reads,  "As 

mentioned  above,  the  estimated  reduction  in 
self  -  response  due  to  the  inclusion  of  a 
citizenship  question  is  based  on  a  comparison  of  a 
long  2010  ACS  questionnaire  to  a  short  2010  census 
questionnaire.  The  visibility  of  the  citizenship 
question  may  be  more  prominent  when  added  to  a 
short  questionnaire,  resulting  in  a  larger 
reduction  in  sel f - response  than  what  we  have 
estimated  here." 

Did  I  read  that  right? 

A  Yes,  you  did. 

Q  Would  it  be  accurate  to  say  that  the 
Census  Bureau  believes  that  the  effect  of  a 
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citizenship  question  in  terms  of  reducing  response 
rates  among  households  that  have  a  non-citizen  or 
someone  of  undefined  citizenship  status, 
et  cetera,  as  compared  to  all  citizen  households 
might  be  even  larger  than  5 . 8  percentage  points 
because  that  estimate  is  based  on  ACS  data,  and 
here  the  citizenship  question  would  have  more 
prominence  on  the  relatively  shorter  2020  census 
questionnaire? 


A  If  the  question  is 

agree  with  the  question  -- 

the  paragraph  that  you  read 

does  the  Census  Bureau 

with  the  sentences  in 

me,  the  answer  is  yes. 

Q> 

Okay®  Let  me  try 

this  again.  Does  the 

Census 

Bureau  believe  that 

5 . 8  percentage 

points 

--  that  that  estimate  is  conservative?  Let 

me  stop 

there . 

® 

Yes  . 

Q) 

Okay®  And  one  of 

the  reasons  why  the 

Census  Bureau  believes  that  that  estimate  is 
conservative  is  that  it ' s  based  on  ACS 


non-response  rates,  whereas,  here,  if  you  add  the 
citizenship  question  to  the  census  questionnaire, 
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the  citizenship  question  could  have  more 
prominence  and  a  greater  effect  in  terms  of 
reducing  sel f - response  rates;  is  that  right, 

Dr .  Abowd? 

®  Yes. 

Q  Now  --  okay.  The  Census  Bureau's  view, 
Dr.  Abowd,  which  you  articulated  earlier,  is  that 
the  Census  Bureau  is  going  to  enumerate  most  of 
the  people  who  failed  to  respond  to  the  census 
questionnaire  because  of  the  citizenship  question; 
is  that  right? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  The  vast  majority,  yes. 

BY  MR.  HO: 

Q  Now,  one  of  the  ways  that  you  have  of 
enumerating  people  when  their  household  does  not 

self-respond  to  the  census  questionnaire  is  by 
sending  census  enumerators  in  person  to  that 

household,  correct? 

A  That ' s  correct . 

Q  And  we  would  call  that  --  we  could  call 
that  part  of  the  non-response  follow-up,  or 
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A  Not  completely. 

Q  Is  there  an  empirical  basis  for  the 
Census  Bureau's  incomplete  agreement  with  that 
sentence  ? 

A  The  sentence  represents  a  summary  of 

qualitative  evidence  with  which  the  Census  Bureau 
agrees  that  hard - to - count  subpopulations  are  less 
cooperative  in  NRFU  and,  to  that  extent,  the 
Census  Bureau  agrees  with  that  sentence. 

Q  Okay.  And  that  sentence  was  written  by 

the  authors  of  this  white  paper  whom  you  selected 
as  the  best  people  at  the  Census  Bureau  to  conduct 
the  analysis  reflected  in  the  white  paper, 
correct,  Dr.  Abowd? 

A  Yes  . 

Q  Let's  turn  forward  two  pages  to  page  43, 
Bates  number  COM_DIS09875 .  And  let's  look  at 
footnote  60,  which  reads,  "These  enumeration 
errors  may  not  be  avoidable  simply  by  spending 

more  mon  ey  on  field  work.  Once  a  household 
decides  not  to  cooperate,  it  may  not  be  possible 

to  obtain  an  accurate  enumeration  no  matter  how 
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many  times  an  enumerator  knocks  on  their  door." 

In  this  footnote,  the  term  "these 
enumeration  errors"  refers  to  enumeration  errors 
that  arise  as  a  result  of  increased  non-response 
to  the  census  questionnaire  due  to  the  addition  of 

a  citizenship  question,  correct? 

A  Yes. 

Q  And  the  view  of  the  Census  Bureau  is  that 
enumeration  errors  arising  from  the  decline  in 

self  -  response  caused  by  the  citizenship  question 

may  not  be  avoidable  simply  by  spending  more  money 


on  field  work,  correct? 

m  Yes. 

Q  And  it  is  the  view  of  the  Census  Bureau 
that  once  a  household  decides  not  to  cooperate 
with  the  census  because  of  the  citizenship 

question,  it  may  not  be  possible  to  obtain  an 
accurate  enumeration  of  that  household  no  matter 
how  many  times  an  enumerator  knocks  on  their  door, 
correct  ? 

A  Accurate  in  this  sentence  means  erroneous 
enumerations  and  whole-person  census  imputations. 
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It  does  not  mean  net  undercount . 

THE  REPORTER:  Could  you  please  repeat 

your  answer. 

THE  WITNESS:  Accurate  enumeration  in 

this  sentence  means  enumeration  errors  and 
whole-person  census  imputations.  It  does  not  mean 
net  undercount . 

BY  MR.  HO: 


Q  Now,  if  you  send  an  in-person  enumerator 
to  a  household  that  doesn't  self -respond  and  that 

doesn't  result  in  a  response,  one  way  that  you 
could  --  another  way  you  could  have  of  enumerating 

that  household  is  through  a  proxy  response,  which 
means  trying  to  obtain  a  response  from  someone  who 

is  not  a  member  of  that  household  about  that 
household,  correct? 

#  Yes. 

Q  And  the  Census  Bureau  agrees  that  proxy 
enumeration  generally  results  in  lower  quality 

enumeration  data  than  self -responses ,  correct? 


Yes  . 

And  the  Census  Bureau  agrees  that  a  proxy 
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response  is  more  likely  to  result  in  the  omission 

of  a  household  member  than  a  sel f - response , 
correct  ? 

A  I  haven't  looked  at  the  table  recently, 
but  I  be 1  ieve  that's  correct,  yes. 

Q  Let's  go  to  the  white  paper  again.  And  I 
want  to  look  at  page  12,  Bates  number 

COM_D I S  0  9  8  4  4 ,  figure  3. 

A  Figure  3 ,  did  you  say? 

Q  I  believe  so.  On  page  12? 

A  Okay.  I  thought  I  heard  4. 

Q  Okay.  Figure  3  depicts  unit  non-response 

to  the  ACS  from  2010  through  2016  comparing  census 
tracts  with  the  lowest  decile  of  housing  units 
containing  a  non-citizen  to  the  census  tracts  in 
the  highest  decile  of  housing  units  containing  a 
non-citizen,  correct? 

A  Correct . 

Q  And  for  each  year  of  ACS  depicted  here, 
census  tracts  in  the  highest  decile  of  housing 

units  containing  a  non-citizen  have  a  lower 
response  rate  to  the  ACS  than  do  census  tracts  in 
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the  lowest  decile  of  housing  units  with  a 
non-citizen,  correct? 

m  Yes. 

Q  And  for  both  groups,  unit  non-response  to 
the  ACS  declined  between  2010  and  2016,  correct? 

A  No.  It  increased  between  2010  and  2011 
and  then  declined  from  2011  forward. 

Q  But  if  we  just  compare  2016  to  2010  -- 

A  Yes. 

Q  --  the  unit  non-response  rate  for  both 

groups  in  2016  was  lower  than  it  was  in  2010, 
correct  ? 


A  That's  correct,  yes. 

Q  Okay.  And  the  decline  amongst  --  I'm 
sorry,  let  me  start  that  again. 

The  decline  in  census  tracts  in  the 
highest  decile  of  housing  units  including  a 
non-citizen  --  the  decline  in  unit  sel f - response 

rates  for  that  group  was  sharper  than  the  decline 

in  unit  self  -  response  rates  by  households  in 

census  tracts  with  the  --  in  the  lowest  decile  of 
housing  units  with  a  non-citizen,  correct? 
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A  I  think  the  answer  to  your  question  is 


yes .  D 

oes  the  record  reflect  colors? 

m 

We'll  put  it  in  in  color .}  That's  the 

orange 

line,  right?. 

© 

The  orange  line  declines  more  sharply 

than  the  blue  line. 

© 

Now,  last  time  in  your  deposition,  we 

talked 

about  a  similar  census  tract  strat if icat ion) 

analysis  for  ACS  NRFU  efforts.  Does  that  ring  a 

bell? 

A  Yes. 


Q  Okay.  And  you  remember  that  census 

tracts  with  higher  percentages  of  households 
including  a  non-citizen  had  lower  ACS  NRFU  success 
rates  than  census  tracts  with  lower  percentages  of 
non- c i t i zens  ? 

A  So  --  I  think  you're  right,  but  I  don't 
want  to  rely  on  my  memory.  If  you  show  me  the 
exhibit,  I  will  answer  the  question.  But  I'm  not 
sure  -  - 

Q  Okay . 

A  --  that  you  and  I  are  both  referring  to 
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the  same  exhibit. 

Q  Okay.  Well,  given  what  we've  talked 
about,  that  unit  non-response  is  lower  in  census 

tracts  that  have  higher  percentages  of 
non-citizens  and  that  ACS  NRFU  is  less  successful 
in  census  tracts  that  have  higher  percentages  of 
households  including  a  non-citizen,  does  the 
Census  Bureau  expect  that  people  who  live  in 

census  tracts  with  higher  percentages  of 
households  with  a  non-citizen  would  also  be  less 
likely  to  provide  proxy  responses  to  the  census 
than  people  who  live  in  other  areas? 

A  Accepting  your  premise  about  my  testimony 

from  before,  the  Census  Bureau  believes  that  that 
is  likely,  yes . 

Q  Let's  look  at  page  43  of  the  white  paper, 
Bates  number  C0M_DIS 0 9 8 7 5 .  Let's  look  at  the  last 
full  paragraph  on  this  page.  About  halfway  down, 
the  second  to  last  sentence  starts  --  it's  about 
halfway  down  in  that  paragraph.  The  second  to 
last  sentence  starts  with,  "As  shown  above." 

A  Yes. 
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Q  "As  shown  above,  reference  persons  are 

much  less  likely  to  answer  the  citizenship 
question  for  non-relatives  in  the  household  than 

for  themselves,  so  may  be  even  less  likely  to 
answer  it  for  neighbors." 

Does  the  Census  Bureau  agree  with  the 
statement  that  people  are  less  likely  to  answer 

the  citizenship  question  for  their  neighbors  than 

for  themselves? 

A  Yes. 

Q  Now,  another  way  that  you  can  enumerate 

people  when  they  don't  self-respond  to  the  census 
is  to  try  to  enumerate  them  using  administrative 
records  like  tax  returns;  is  that  right? 

A  All  the  way  up  to  "like  tax  returns, " 

yes  . 

Q  Okay.  Forget  the  tax  returns.  One  way 

that  --  if  you  don  't  get  a  self  -respond  to  the 

census  questionnaire,  one  way  that  you  might  try 

to  enumerate  that  household  is  with  administrative 
records,  correct? 

A  Yes. 
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primarily  why  the  Census  Bureau  would  be  unable  to 
link  an  ACS  respondent  to  an  administrative  record 
indicating  citizenship  status:  One,  because  the 

personally  identifiable  information  on  the  survey 
response  might  not  be  high  quality  enough  to  link 
that  person  to  administrative  records;  and,  two, 
because  the  survey  respondent  is  not  in  the 
administrative  records  at  all;  is  that  correct? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  Yes. 

BY  MR.  HO: 

Q  And  if  we  look  back  at  the  graph, 
figure  4,  among  2016  ACS  respondents,  Hispanics 
could  not  be  linked  to  an  administrative  record  at 
a  higher  rate  than  non-Hispanic  whites,  correct? 

A  Correct . 

Q  Now,  based  on  this  data,  would  you  agree 
that  the  available  evidence  indicates  that  the 
Census  Bureau,  generally  speaking,  cannot  link 

Hispanic  survey  respondents  to  administrative 

records  at  as  high  a  rate  as  it  can  for 
non-Hispanic  whites? 
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Yes  . 


Q  The  administrative  records  referenced 

here  are  the  SSA  and  tax  records,  correct? 

A  The  individual  tax  identification  number 

records . 

Q  You  corrected  me  earlier  when  we  talked 
about  enumeration  via  administrative  records. 

Could  you  just  clarify  what  administrative  records 
the  Census  Bureau  relies  on  when  it  tries  to 
enumerate  people  using  administrative  records? 

A  There's  two  parts  to  the  process  for 
using  administrative  records  for  enumeration.  One 
part  is  performing  the  record  linkage  to  identify 
all  of  the  administrative  records  that  might  apply 
to  a  particular  household.  And  the  other  part  is 
constructing  a  candidate  administrative  record 
enumeration  to  be  used  during  the  NRFU  process  if 
the  first  NRFU  follow-up  visit  doesn't  produce  a 
successful  interview. 

In  the  former  part  of  the  process, 
there's  extensive  use  of  tax  records.  In  the 
latter  part  of  the  process,  by  agreement  with  the 
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IRS,  none  of  the  tax  data  survive  to  the  record 
that  will  be  used  for  a  candidate  enumeration. 

That  was  the  distinction  I  was  trying  to. . . 

Q  Would  you  agree  that  undocumented 
individuals  are  less  likely  to  be  found  in  the 

administrative  records  --  and  when  I  say 
undocumented  individuals,  I  mean  undocumented 
immigrants  --  are  less  likely  to  be  found  in  the 

administrative  records  that  the  Census  Bureau  uses 
to  enumerate  people  than  persons  who  have  legal 

status  in  this  country? 

@  Yes. 

Q  And  would  you  agree  that  the  Census 
Bureau  would  have  a  more  difficult  time 
enumerating  undocumented  immigrants  through  the 
use  of  administrative  records  than  it  will  for 
persons  with  legal  status? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  Yes. 

BY  MR.  HO: 

Q  Overall,  would  you  agree  that  the  Census 
Bureau  does  not  expect  enumeration  by 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

m 

m 

m 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-2  Filed  01/07/19  Page  50  of  113 


Page  392 

administrative  records  to  be  as  successful  for 
non-citizens  as  it  is  for  citizens? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  Yes. 

BY  MR.  HO: 

Q  Let's  go  to  page  5  of  the  white  paper, 
Bates  number  COM_DIS0983 7 .  And  I'm  looking  at  the 
last  paragraph  on  the  page  that  starts  with, 

" Camarot a . " 

"Camarota  and  Capizzano,  2004,  conducted 
focus  groups  with  over  50  field  representatives 
( FRs )  for  the  2000  supplemental  survey,  a  pilot 
for  the  ACS.  FRs  reported  that  foreign-born 
respondents  living  in  the  country  illegally  or 
from  countries  where  there  is  distrust  in 
government  were  less  likely  to  cooperate.  Some 
foreign-born  respondents  failed  to  list  all 
household  members.  FRs  suspected  that  some 
foreign-born  respondents  misreported  citizenship 
status,  and  they"  --  continuing  to  the  next 
page  --  "believed  this  was  due  to  recall  bias,  a 
fear  of  the  implications  of  certain  responses  or  a 
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households  to  include  a  response  for  every  member 
of  their  household,  such  as  children,  correct? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  Are  you  referring  to  a 

specific  study  that  you  want  me  to  comment  on? 


BY  MR.  HO: 


Q  I'm  not.  I'm  just  --  my  understanding 

is  --  and  I  just  want  you  to  correct  me  if  my 

under st andi  ng  is  mistaken  --  that  the  Census 

Bureau  has  looked  at  the  historical  undercount  of 
Hispanics  in  previous  censuses.  That's  correct, 
right  ? 


©  Yes. 

Q  Okay.  And  one  of  the  reasons  that  the 
Census  Bureau  has  attributed  the  undercount  of 
Hispanics  to  in  previous  censuses  has  been  the 

failure  of  Hispanic  households  to  provide  a 
response  for  every  member  of  their  household, 

correct  ? 


A  Yes. 

Q  Okay.  Now,  the  Census  Bureau  agrees  that 

if  the  citizenship  question  is  included  in  the 
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census,  that  would  likely  cause  some  households, 

such  as  those  including  a  non-citizen  or  those 
including  an  undocumented  immigrant,  to  fail  to 
provide  a  response  for  every  member  of  the 
household  when  they  respond  to  the  census, 

correct  ? 

THE  WITNESS:  Could  you  read  the  question 

back? 

(The  reporter  read  the  record  as 
requested . ) 

THE  WITNESS:  The  Census  Bureau  believes 

that  the  households  in  your  question  might  be 

unlikely  to  provide  a  full  enumeration  whether  or 
not  there's  a  citizenship  question  on  the  census 

and  does  not  have  evidence  of  an  incremental 
effect  from  the  citizenship  question. 

BY  MR.  HO: 

Q  Well,  does  the  Census  Bureau  believe  that 
the  citizenship  question  could  have  an  incremental 
effect  in  certain  households  failing  to  enumerate 
every  member  of  their  household  when  they  respond 
to  the  census? 
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A  I  think  I  just  answered  that  question. 

Q  Is  the  evidence  that  we've  seen  and 

discussed  about  item  non-response,  unit 
non-response,  breakoff  rates  with  a  citizenship 
question,  is  that  evidence  consistent  with  the 

notion  that  adding  a  citizenship  question  to  the 
census  would  cause  an  incremental  increase  in  the 
number  of  households  that  respond  to  the  census 

but  don't  provide  a  response  for  every  member  of 

their  household? 

©  Yes. 

Q  Now,  NRFU  efforts  are  only  initiated  if  a 
household  fails  to  provide  a  response  for  that 
household  altogether,  correct? 

A  With  a  few  minor  exceptions  outlined  in 
my  expert  report,  correct. 

Q  So  if  a  household  responds  to  the  census, 
but  omits  some  of  the  members  of  that  household, 
the  Census  Bureau  doesn't  send  in-person 
enumerators  to  that  person's  door  because  you'd 
have  no  way  of  knowing  if  they  omitted  some 
members  of  their  household,  correct? 
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A  If  the  household's  response  passes  the 
sufficiency  condition  for  being  considered  an 
essentially  complete  response,  then,  yes. 

Q  What's  a  sufficiency  condition  for  being 
considered  a  complete  response? 

A  It's  a  set  of  conditions  that  are  checked 
before  the  NRFU  workload  is  generated  to  see 
whether  the  response  that  came  in  from  the 
household  is  complete  enough  to  essentially  fill 
in  the  rest  with  imputations  or  not.  It  varies  by 
type  of  enumeration  area,  but  --  and  the  actual 
conditions  haven't  been  set  for  2020  yet. 

It  is  my  way  of  saying  there  are  some 
cases  that  go  to  NRFU  where  there  was  an 
incomplete  response.  And  I  don't  have 
quantitative  evidence  on  how  many  of  those  there 
are,  but,  generally,  you're  right.  Generally,  if 
you  submit  a  sel f - response ,  it  doesn't  go  to  NRFU. 

Q  Generally  speaking,  if  you  answer  the 
questions  on  the  census  questionnaire,  the  10 

questions,  or  11,  but  you  don't  list  every  member 

of  the  household,  the  Census  Bureau  is  not  going 
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1 

to  send  an  in-person  enumerator  to  your  door,| 

© 

correct  ? 

@ 

A  Correct . 

4 

Ql  Okay®  (And  if  you  fill  out  the  census 

5 

response,  answer  the  10  or  11  questions,  but  don't) 

6 

list  every  member  of  your  household,  the  Census 

0 

Bureau  is  not  going  to  try  to  get  a  proxy  response) 

for  your  household,  right? 

A  Correct . 

10 

Q  And  if  you  answer  the  census 

11 

questionnaire,  but  you  don't  list  every  member  ofl 

12 

your  household,  the  Census  Bureau  is  not  going  tol 

(13 

start  imputing  --  sorry  --  the  Census  Bureau  is 

M 

not  going  to  start  using  administrative  records  to) 

11 

enumerate  additional  members  of  your  household, 

16 

Correct  ? 

11 

A  That  actually  hasn't  been  determined,  but) 

18 

it ' s  probably  correct . 

!|9 

Ql  Okayp  (And  if  you  answer  the  census 

20 

questionnaire,  but  you  don't  list  every  member  of 

11 

your  household,  the  Census  Bureau  isn't  going  to 

22 

start  imputing  additional  members  of  your 
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household,  correct? 

A  Correct . 

Q  I  want  to  show  a  document  that ' s  been 

marked  as  Exhibit  26. 

(Abowd  Deposition  Exhibit  Number  26  was 
marked  for  identification.) 

BY  MR.  HO: 

Q  This  is  an  official  memo  published  by  the 
Census  Bureau,  correct? 

A  It's  part  of  the  public  memorandum  series 

following  the  2010  census  that  documents  the 
coverage  measurement  studies,  yes. 

Q  And  this  memo,  Exhibit  26,  it  was 
produced  by  the  Census  Bureau  in  the  ordinary 

course  of  its  business,  not  for  the  purposes  of 
litigation,  correct? 

A  Correct . 

Q  Okay.  And  the  subject  line  of  this 

Census  Bureau  memo  is,  "2010  census  coverage 

measurement  estimation  report,  summary  of 
estimates  of  coverage  for  persons  in  the  United 
States,"  correct? 
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3 

Correct . 

Q! 

(The  lead  author  or  the  person  that ' s 

prepared 

by  is  Thomas  Mule,  correct? 

m 

Mule  . 

Q! 

(Mule.  Thank  you.)  He  is  in  the  decennia]) 

statistical  studies  division  where  he's  an 

economist  in  the  Census  Bureau,  correct?! 

A! 

He's  a  mathematical  statistician, 

otherwise  correct. 

Q! 

lOkayP  And  this  memo  is  cited  in  the 

white  paper,  Exhibit  24,  correct? 

3 

Yes  . 

Ql 

Okay§  Now,  it's  fair  to  say  that i 

Exhibit 

26,  the  Mule  memo,  that  a  purpose  of  it  is 

to  estimate  how  well  the  2010  census  covered  the 

total  population  of  the  United  States? 

A! 

Its  purpose  is  to  summarize  a  series  of 

studies 

that  had  that  goal,  among  others  % 

Ql 

|And  the  2010  census,  that  included  NRFU 

efforts 

for  households  that  did  not  self-respond 

to  the  census  questionnaire,  correct? 

3 

Yes  . 
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The  2010  census  NRFU  efforts  included 

sending 

in-person  enumerators  to  households  that 

didn't  sel f - respond ,  correct? 

© 

Correct . 

Ql 

And  the  2010  census  included  the  use  of 

proxy  enumeration  for  households  that  didn't 

self  -  res 

pond,  correct? 

© 

Correct . 

Ql 

And  the  2010  census  also  included  efforts! 

to  enumerate  using  administrative  records) 

households  that  didn't  self -respond,  correct? 

© 

fjl  believe  only  on  a  experimental  basis  || 

Ql 

But  it  did  include  the  use  of  enumeration 

via  administrative  records  in  the  2010  census, 

correct  ? 

) 

© 

I'm  actually  not  sure  that's  correct  |  f 

believe 

it  was  only  experimental . 

Ql 

The  2010  census  NRFU  efforts  included 

whole-person  imputation  for  households  that  did 

not  self 

-respond,  correct? 

© 

Correct . 

Ql 

Let  '  s  turn  to  page  17  of  the  Mule  memo  J§ 
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table  9,  titled,  "Components  of  census  coverage  by 

race  and  Hispanic  origin." 


The  far  right  column  in  this  table  is 

labeled , 

"Omissions,"  correct? 

A} 

Yes,  although  I  prefer  the  term  "gross 

omi s  s ions .  " 


Q  Okay . 

A  Some  of  the  experts  use  one  and  some  use 
the  other.  As  long  as  we  understand,  whenever  I 
say  omissions,  it's  gross  omissions. 

Q  Okay.  Omissions  in  this  column,  or  gross 
omissions  as  you  would  have  it,  refers  to 

percentage  of  people  whom  the  Census  Bureau 
estimated  were  not  counted  in  the  2010  census, 
correct  ? 

A  It  refers  to  the  difference  between  the 

dual-system  estimator  and  the  number  of  persons 
that  the  coverage  evaluation  survey  determined  the 

estimate  were  correct  enumerations. 

Q  Well,  one  way  of  characterizing  this  is 

you  have  that  dual  estimator  calculation  of  the 

total  population  and  you  also  have  the  number  of 
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people  who  the  Census  Bureau  believes  were 
correctly  enumerated  in  the  2010  census  through 
self  -  responses  or  in-person  enumerators  or  proxy 
responses,  et  cetera,  and  omissions  is  the 
difference  between  the  two,  correct? 


A  No . 

Q  All  right.  Try  to  explain  it  to  me 
again.  I'm  sorry. 

A  So  net  undercount  is  the  difference 
between  the  dual-system  estimator  and  the  census 

count . 

Q  Yes. 

A  Okay?  Gross  omissions  is  the  difference 

between  the  dual-system  estimator  and  correct 

enumerations,  which  is  not  the  same  thing  as  the 
census  count .  Okay? 

Q  Okay. 


A  Is  that  what  you  think  you  said?  Because 
that's  not  what  I  heard.  I'm  sorry.  I'm  not 
supposed  to  ask  the  questions.  I'm  sorry. 

Q  I'll  ask  the  questions  here.  The  Census 
Bureau  estimates  that  it  omitted  5.3  percent  of 
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1 

the  population  in  the  2010  census,  correct? 

© 

A  Gross  omissions,  correct. 

3 

Ql  Okay.  Now,  the  second  to  right-hand 

4 

column  is  the  percent  undercount,  which  is  a 

© 

different  number,  right? 

© 

A  Correct . 

© 

Q  And  if  we  look  at  percent  undercount,  the| 

8 

Census  Bureau  estimates  that  the  2010  census 

9 

actually  overcounted  the  total  population  of  the 

10 

United  States  by  0.01  percent,  correct? 

Hi 

A  That  overcount  is  not  statistically 

12 

significant,  but  that's  the  correct  point) 

13 

estimate . 

1-1 

Q  Okay.  Now,  the  omissions  are  not  evenly 

|5 

distributed  across  racial  and  ethnic  groups, 

16 

C  o  r  r  e  c  t  ? 

I?: 

A  The  gross  omissions  are  not,  correct  § 

M 

Ql  And  the  undercount  is  not  distributed 

§-  9 

evenly  among  racial  and  ethnic  groups,  correct? 

20 

A!  That's  correct.)  And  undercount  here  is 

21 

net  undercount . 

22 

Q  So  let's  start  with  non-Hispanic  whites^ 
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The  Census  Bureau  estimates  that  3 . 8  percent  of 
non-Hispanic  whites  were  omitted  in  the  2010 
census,  correct? 

A  You're  using  non-Hispanic  white  alone 
row,  correct? 

Q  And  the  Census  Bureau  estimates  that 
people  who  are  non-Hispanic  white  alone  were 

overcounted  in  the  2010  census  by  0.83  percent, 


correct  ? 

A  Correct.  And  that  one  is  statistically 
s igni f i cant . 

Q  If  we  look  at  people  who  are  identified 

as  black  in  the  census,  the  Census  Bureau 
estimates  that  9 . 3  percent  of  blacks  were  omitted 


in  the 

2010  census,  correct? 

© 

(Correct  . 

(Q 

And  the  Census  Bureau  estimates 

that 

blacks 

were  undercounted  in  the  2010  census  by 

2.06  percent,  correct? 

© 

Correct.  And  that  one  is  also 

statistically  significant. 

IQ 

Let's  look  at  Hispanics.  The  Census! 
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Bureau  estimates  that  7.7  percent  of  Hispanics 
were  omitted  in  the  2010  census,  correct? 

A  That's  the  last  row,  and  correct. 

Q  And  the  Census  Bureau  estimates  that 
Hispanics  were  undercounted  in  the  2010  census  by 

1.54  percent,  correct? 

A  Yes,  and  it's  statistically  significant. 

Q  So  if  we  summarize  the  data  that  we  just 
discussed,  the  racial  or  ethnic  group  with  the 

highest  percentage  of  omissions,  blacks,  also  had 

the  highest  percentage  undercount,  correct?  Just 
of  the  three  groups  that  we  discussed. 

A  Oh.  Of  the  three  groups  we  discussed, 
that  is  correct. 

Q  And  Hispanics  had  a  higher  omission  rate 
than  people  who  are  non-Hispanic  white  alone  and 

also  had  a  higher  undercount  rate  as  compared  to 

people  who  were  non-Hispanic  white  alone,  correct? 

A  Correct . 

Q  Overall,  there  was  no  net  undercount  in 

2010,  but  there  were  undercounts  of  particular 
racial  and  ethnic  subgroups,  correct? 
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A  Those  are  called  differential  net 

undercounts,  and  that  is  correct. 

Q  And  while  there  was  overall  across  the 
nation  no  net  undercount,  there  were  also  in 
certain  states  and  localities  net  undercounts, 


correct  ? 


We  did  produce  estimates  that  suggest 


that ,  yes . 

Q  Okay.  I  want  to  go  back  to  the  white 
paper  and  I  want  to  ask  you  questions  about 
different  alternatives  for  obtaining  citizenship 
data  described  in  the  white  paper.  Do  you 
remember  alternative  C,  which  is  the  exclusive 
reliance  on  administrative  records,  Dr.  Abowd? 

A  Yes  . 

Q  Now,  one  limitation  of  alternative  C  is 

that,  if  you  use  alternative  C,  you  won't  be  able 

to  match  every  person  enumerated  in  the  census  to 

an  administrative  record  containing  citizenship 

data,  correct? 

A  Correct . 

Q  So  let's  flip  to  page  49,  figure  11, 


4  01  ; 
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1 

alternative  cp  (This  is  Bates  COM  DIS09881.}  Nowp 

2 

there  are  two  figures  here  that  present  two 

3 

different  scenarios  for  alternative  C  and  how  many 

4 

people  for  whom  the  Census  Bureau  estimates  you ' dl 

5 

be  able  to  obtain  citizenship  data  using 

6 

administrative  records,  correct? 

m 

A  Correct . 

8 

Ql  Let's  look  at  panel  B,  which  is  the 

9 

revised  assumptions  for  alternative  C.  Among  thel 

f  i 

two  scenarios,  panel  B,  with  the  revisedl 

M 

assumptions,  is  the  worse  scenario  in  terms  of  the| 

12 

accuracy  of  alternative  C,  correct?" 

13 

A  It  is  worse  than  panel  A. 

M 

Ql  Okay.  So  let's  use  the  worse  scenario| 

11 

Under  the  worse  scenario,  the  revised  as sumpt ions|| 

H 

the  Census  Bureau  expects  that,  under 

M 

alternative  C,  you'd  be  able  to  link  289.6  million 

M 

people,  out  of  the  330  million  people  you  expect 

U 

to  enumerate  in  the  census,  to  administrative 

20 

records,  correct? 

21 

A  Correct . 

22 

Ql  That ' s  about  88  percent  of  the 
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population.  Sound  right? 

A  I  didn't  do  the  calculation,  but  I'll 
accept  that . 

Q  Thanks .  And  the  Census  Bureau  expects 
under  this  scenario  that,  under  alternative  C,  you 

would  not  be  able  to  link  about  40.4  million 
people  to  administrative  records  on  citizenship, 

correct  ? 


A  Correct . 

Q  So  under  this  scenario,  if  you  use 
alternative  C,  the  Census  Bureau  would  have  to 
model  or  impute  the  citizenship  status  of  about 
12  percent  of  the  population  to  produce  the  CVAP 

data  that  DOJ  has  requested,  correct? 

A  Correct . 

Q  Now,  let's  talk  about  alternative  D, 

which  is  to  both  include  a  citizenship  question  on 

the  census  and  to  rely  on  administrative  records. 

Now,  the  Census  Bureau  did  not  recommend 
alternative  D,  correct? 


Correct . 

And  the  Census  Bureau  still  does  not 
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recommend  alternative  D,  correct? 

A  Correct . 

Q  Let's  look  at  page  51,  figure  12, 
panel  B,  alternative  D.  Now,  this  has  --  this 
figure  has  estimates  for,  if  you  use 

alternative  D,  how  many  people  you  would  determine 
the  citiz  enship  status  of  using  various  methods, 

correct?  At  a  high  level,  that's  a  correct 
description,  right? 

A  Yes. 

Q  And  this  uses  the  same  revised 

assumptions  that  we  --  that  were  employed 
regarding  alternative  C  that  you  and  I  discussed  a 
moment  ago  in  panel  B  of  figure  11,  correct? 

A  That ' s  correct . 

Q  In  addition  to  those  revised  assumptions, 

it  also  includes  an  assumption  that,  when  you  get 
proxy  respondents  for  people  who  don't  respond  to 
the  census,  that,  generally  speaking,  those  proxy 
responses  are  going  to  report  citizenship  status, 
correct  ? 

A  I  actually  don't  recall.  Did  you  -- 
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Q  Well,  under  --  it  says  -- 

A  Oh,  yeah,  sorry. 

Q  --  here,  panel  B,  alternative  -- 

A  Yes.  Okay . 

Q  -  -  D  . 

A  Yes,  that's  right.  Thank  you.  Next 

time,  I'll  read  the  panel  titles  before  I  answer. 

Q  My  fault.  It's  probably  an  unrealistic 

rosy  assumption,  Dr.  Abowd,  wouldn't  you  agree, 

that  proxies  in  the  2020  census  are,  as  a  general 

matter,  going  to  report  the  citizenship  status  of 
their  neighbors  or  for  whomever  else  they're 

giving  a  proxy  response? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  Yes,  it's  optimistic. 

BY  MR.  HO: 

Q  Okay.  So  let’s  take  this  optimistic 
scenario  for  alternative  D.  On  the  right  side  of 
the  chart,  under  alternative  D,  in  this  scenario, 
there  are  20.9  million  people  for  whom  you 
estimate  there  will  be  no  census  response  as  to 
that  person  --  those  people's  citizenship  status, 
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corr ec 


t? 


A  Correct . 

Q  And  if  we  look  at  the  far  left  side  of 
the  chart,  under  alternative  D,  this  optimistic 
scenario,  there  are  260.9  million  people  who  can 

be  linked  to  an  administrative  record  and  whom  you 
estimate  their  response  to  the  citizenship 

question  is  going  to  be  consistent  with  the 

administrative  record  on  citizenship,  correct? 

A  Yes. 

Q  And  for  both  these  groups  that  we  just 
discussed,  the  20.9  million  people  that  don't  give 
a  census  response  as  to  citizenship,  and  the  260.9 
million  people  for  whom  the  census  response  is  the 

same  as  the  administrative  record,  adding  the 
citizenship  question  doesn't  in  any  way  improve 

our  ability  to  get  citizenship  data  about  these 

two  groups  of  people,  correct? 

W  Yes. 

Q  So  that's  a  total  of  281.8  million 

people,  out  of  the  330  million  the  Census  Bureau 

expects  to  enumerate,  for  whom  the  addition  of  the 
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citizenship  question  does  not  improve  our  ability 

to  get  citizenship  data  on,  correct? 

A  Correct . 

Q  And  that's  about  85.4  percent  of  the 
population  for  whom  the  addition  of  the 
citizenship  question  makes  no  improvement  in  terms 
of  the  availability  of  citizenship  data,  correct? 

A  Again,  I  didn't  calculate  the  proportion, 
but  that  sounds  right,  yes. 

Q  Okay.  Now,  the  Census  Bureau  under 
alternative  D  expects  that  the  effect  on  a 
reduction  of  sel f - response  rates  would  be  the  same 
as  under  alternative  B,  which  is  just  adding  the 
citizenship  question  without  using  administrative 

records,  correct? 

A  Correct . 

Q  And  that  means  that  the  Census  Bureau 
expects  that,  under  alternative  D,  there  are  more 

people  who  would  end  up  getting  enumerated  IH§ 

proxy  than  if  you  used  alternative  C,  which  is 

administrative  records  only,  no  citizenship 

question,  correct? 
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A  Correct . 

Q  And  so  that  means  that,  under 

alternative  D,  as  compared  to  alternative  C,  the 

Census  Bureau  believes  that  it's  going  to  be  able 
to  link  fewer  people  to  administrative  records 

because  there  will  be  more  people  enumerated  by 
proxy  and  proxies  generally  have  lower  quality 

data  than  self-responses,  correct? 

A  Yes. 

Q  Now,  let's  go  back  to  this  chart.  In 

this  scenario,  there  are  39.5  million  people  under 
alternative  D  who  would  provide  a  census  response 
to  citizenship,  but  who  could  not  be  linked  to  an 
administrative  record,  right? 

•  Yes. 

Q  And  you  also  have  a  total  of  4.9  million 
people  who  have  no  census  response  on  citizenship 

and  have  no  administrative  record  on  citizenship, 

correct  ? 


A  Correct . 

Q  So  that  means,  under  the  scenario  in 

alternative  B  --  D,  I'm  sorry,  if  you  add  those 
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two  numbers  together,  it's  a  total  of  44.4  million 
people  who  can't  be  linked  to  administrative 
records,  correct? 

A  Correct . 

Q  So  that  means,  if  you'll  accept  my  math, 
that  under  alternative  D,  about  13.5  percent  of 
the  population  you  won't  be  able  to  link  to 

administrative  records,  right? 

A  Correct . 

Q  And  that ' s  more  people  that  you  would  not 
be  able  to  link  to  administrative  records  than  if 
you  used  alternative  C,  just  using  the 
administrative  records  with  no  citizenship 
question,  correct? 

A  Correct . 

Q  Back  to  the  chart,  if  we  look  at  the  left 

branch  of  the  chart,  but  the  middle  sub-branch, 
under  alternative  D  in  this  optimistic  scenario, 

you  expect  that  there  are  about  8.7  million  people 

for  whom  the  survey  response  about  citizenship  and 

the  administrative  data  on  citizenship  will  not 
agree,  correct? 
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A  Yes. 

Q  That  means  that  currently  under 

alternative  D,  under  this  scenario,  the  Census 
Bureau  at  present  estimates  that  there  are 
8.7  million  people  for  whom  it  doesn't  know  how 

it's  going  to  determine  their  citizenship  status 
for  purposes  of  assembling  DO J ' s  CVAP  data, 

correct  ? 


© 

© 

assign 
that  p 


At  the  moment,  that's  correct. 

Okay.  That  problem  of  not  knowing  how  to 
citizenship  status  for  millions  of  people, 
roblem  does  not  exist  under  alternative  C, 


correct  ? 

A  Correct . 

Q  Now,  the  traditional  Census  Bureau 

practice,  in  general,  is  that  if  you  have  a  survey 

response  that  conflicts  with  an  administrative 

record,  you  generally  rely  on  the  survey  response|| 

correct  ? 


A  Correct . 

Q  But  here, 

alternative  D,  if 


you  would  agree  that,  under 
you  use  the  survey  response  for 
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these  8.7  million  people  for  whom  you  estimate  the 

survey  response  and  the  administrative  record 
conflict,  that  that  would  be  more  inaccurate  on 
average  than  just  relying  on  the  administrative 
record,  correct? 

A  We  have  said  there's  a  disagreement  and 
that  is  probably  an  inaccuracy,  correct. 

Q  Conversely,  you  would  expect,  under 

alternative  D,  when  you  have  this  conflict  between 

the  survey  response  and  the  administrative  record 

for  this  8.7  million  people,  if  you  were  to  rely 
by  default  on  the  administrative  record  rather 

than  the  survey  response,  then  for  that  population 
of  8.7  million  people,  there  was  no  reason  to  ask 

them  the  citizenship  question,  correct? 

A  Correct . 

Q  Let  me  ask  about  a  different  issue. 

Under  alternative  D,  with  some  of  the  people  for 

whom  you  lack  citizenship  data  through 
administrative  records,  you  at  least  now  have  a 

survey  sel f - response  about  citizenship,  right? 

A  Are  you  talking  about  the  one  that  comes 


4  01  ; 
403 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-2  Filed  01/07/19  Page  75  of  113 


1 


fi 


<§ 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  418 


down  to  39.5  million? 

Q  Yeah. 

A  Okay .  Yes . 

Q  So  you  would  expect  that,  under 

alternative  C,  some  of  these  39.5  million  people 

you  actually  would  have  been  able  to  have  linked 
to  administrative  records  because  your  survey 

responses  to  the  census,  if  you  did  include  the 

citizenship  question,  would  be  higher  quality, 

correct  ? 

S  Yes. 

Q  Now,  some  of  these  39.5  million  people, 

you're  not  going  to  be  able  to  link  to 
administrative  records  under  alternative  C  or 
alternative  D,  correct? 

A  Correct . 

Q  Under  alternative  C,  for  the  people  that 

you  can't  link  to  administrative  records,  the  plan 
is  you're  going  to  model  or  impute  the  citizenship 
status  -  - 


A 

m 


Which  alternative,  I'm  sorry? 

Alternative  C.  Under  alternative  C,  for 
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that  subset  of  people  who  are  not  matchable  to 
administrative  records,  the  Census  Bureau's  plan 
would  be  to  model  or  impute  the  citizenship  status 

of  those  people,  correct? 

A  Correct . 

Q  Under  alternative  D,  however,  if  you 
can't  match  someone  to  the  administrative  record, 
but  you  have  a  survey  response,  there's  no 

scientifically  defensible  method  for  rejecting 

that  survey  response,  correct? 

A  Correct . 

Q  So  under  alternative  D,  just  so  we're 

clear,  you  get  a  survey  response  on  citizenship 
and  no  administrative  record;  you're  stuck  using 

the  survey  response,  correct? 

A  We  would  use  the  survey  response. 

Q  So  key  difference  between  C  and  D  for 
these  people  who  are  not  matchable  to 
administrative  records  and  don't  give  you  a  survey 

response  under  D,  under  C,  you  impute  their 

citizenship  status;  under  D,  you  use  the  survey 

response,  correct? 
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Yes  . 
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Q  There  is  no  reason  to  think,  Dr.  Abowd, 
that  for  this  group  of  unmatchable  people,  that  on 

average  the  survey  response  about  citizenship  is 
going  to  be  more  accurate  than  the  imputation 

method  that  you  would  use  under  alternative  C, 
correct  ? 

A  Correct . 

Q  Dr.  Abowd,  if  someone  argued  that 
alternative  D  was  justified  because  alternative  C 

requires  the  imputation  of  citizenship  status  of 
people  who  lack  administrative  records,  would  the 

Census  Bureau  agree  with  or  disagree  with  that 
argument  ? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  Disagree. 

BY  MR.  HO: 

Q  Has  the  Census  Bureau  communicated  to  the 

Commerce  Department  that  it  disagrees  with  the 
notion  that  alternative  D  is  justified  because 
alternative  C  requires  the  imputation  of 
citizenship  status  for  some  people? 
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A  Is  the  question  have  we  communicated 
consistently  our  preference  for  C  as  opposed  to  D? 

Q  It's  a  more  specific  question  than 
that  -- 

A  Okay . 

Q  --  Dr.  Abowd .  Has  the  Census  Bureau 

specifically  communicated  its  rejection  of  the 

argument  that  alternative  D  is  better  than 

alternative  C  because  alternative  C  requires 

imputation  of  citizenship  status  of  people  for 

whom  there  is  no  linked  administrative  record? 

A  So  I'm  not  sure  how  to  answer  that 

question  because  I  don't  know  that  the  advice  ever 

took  that  specific  form.  We  have  consistently 
communicated  that  the  modeled  response  was  better 
than  the  survey  responses  in  the  unlinked  data. 

Q  Okay.  So  the  modeled  responses  under 
alternative  C  for  the  group  of  people  who  can't  be 

matched  to  citizenship  records,  in  the  Census 

Bureau's  view,  that's  more  accurate  than  the 
self  -  responses  about  citizenship  that  you  would 

get  from  adding  the  citizenship  question  to  the 
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survey? 


m 

m 

Yes  . 

Okay.  Have  you  heard  Commerce  Department 

officials  opine  that  alternative  D  is  better  than 

alternative  C  because  alternative  C  requires  the) 

imputation  of  citizenship  status  of  people  who 

can't  be  linked  to  administrative  records?! 

m 

Yes  . 

Q) 

Have  you  heard  Earl  Comstock  offer  that 

opinion 

?> 

Yes  § 

Q ) 

Do  you  disagree  with  that  opinion?}  Does 

the  Census  Bureau  disagree  with  that  opinion? 

m 

Yes  . 

Q ) 

Has  the  Census  Bureau  communicated  its 

disagreement  of  that  opinion  to  Mr.  Comstock? 

Yes  . 

Q) 

H  f  Mr.  Comstock  said  that  the  Census 

Bureau 

never  communicated  its  disagreement  with 

that  opinion,  would  Mr.  Comstock  be  wrong? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  As  far  as  I  know,  yes. 
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because  Acting  Director  Jarmin  and  Acting  Deputy 
Director  Lamas  and  Special  Assistant  to  the 
Director  Christa  Jones  were  in  daily  contact  with 
the  Under  Secretary  and  with  the  Secretary's 
staff . 

And  we  were  in  the  process  of  developing 
the  numbers  that  you've  asked  me  about  that  appear 
in  the  technical  paper  in  support  of  the 
discussion  about  the  difference  between 
alternative  C  and  alternative  D.  I  didn't 
personally  communicate. 


BY  MR.  HO: 

Q  But  to  be  clear,  the  Census  Bureau 
communicated  its  disagreement  with  alternative  D 
before  the  Secretary  issued  his  decision 
memorandum  to  include  the  citizenship  question  in 

late  March  2018,  correct? 

A  Yes. 

Q  I  want  to  ask  you  one  question  -- 

follow-up  question  about  a  line  in  the  white 
paper,  page  41,  last  paragraph,  the  sentence  about 

a  third  of  the  way  down  that  begins  with, 
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"Households  deciding." 

A  Page  j| 

Q  41,  last  paragraph. 

©  Yes| 

Q  f|  Households  deciding  not  to  self-respond 

6 

because  of  the  citizenship  question  are  likely  to 

• 

refuse  to  cooperate  with  enumerators  coming  to 

8 

their  door  in  NRFU,  resulting  in  the  use  of 

9 

neighbors  as  proxy  respondents  on  their  behalf." 

Ifl 

ij£  believe  you  testified  that  the  Census 

M 

Bureau  agrees  with  part  of  that  statement. )  What ' s| 

12 

the  part  that  the  Census  Bureau  disagrees  with? 

13 

A|  So  the  Census  Bureau  would  say  that 

M 

qualitative  evidence  suggests  that  this  sentence 

U 

is  correct,  and  the  problem  is  that  the 

M 

qualitative  evidence  is  difficult  to  generalizej| 

M 

but  we  wouldn't  ignore  it.  And  so  we  would  say 

f-8 

the  best  evidence  we  have  suggests  that  this 

19 

sentence  is  correct,  but  it's  not  as  strong  as  the) 

20 

evidence  that  we  have  when  we're  able  to  do  both 

2  8 

qualitative  and  quantitative  analyses. 

22 

( Abowd  Deposition  Exhibit  Number  27  was 
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marked  for  identification.) 

BY  MR.  HO: 

Q  I  want  to  ask  you  about  a  document, 
Exhibit  --  that  has  been  marked  as  Exhibit  27,  the 
title  of  which  is,  Proposed  content  test  on 
citizenship  question.  This  document  sets  forth  a 
proposal  for  two  different  RCTs  for  the 
citizenship  question  on  the  census,  correct? 

A  It's  one  RCT  with  two  different 
precisions  of  estimation. 

Q  And  the  RCT,  as  proposed  here,  would  have 


taken 

six  weeks  to 

collect 

the 

data,  correct? 

m 

Correct . 

Q ) 

And  the  proposal 

was 

to  initiate 

the  RClfi 

in  either  November 

of  2018 

or 

February  of 

2019,| 

corr ec 


t? 


A  Correct . 

Q  In  either  case,  the  RCT  could  have  been 

completed  before  census  forms  are  due  to  be 

printed,  correct? 


Correct . 

The  cost  of  this  proposal,  there  are  two 
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variations  on  it,  but  it  ranges  from  2  million  for 


one  option  to  4.1  million  for  the  other  option, 
correct  ? 

A  Correct . 


Q) 

Does  the  Census  Bureau  have  the 

money 

to 

conduct 

either  option? 

© 

Yes  . 

Q> 

This  proposal  was  rejected  by  a 

group 

of 

decision-makers,  including  Dr.  Lamas,  Dr.  Jarmin 

and  Under  Secretary  Karen  Dunn  Kelley,  correct? 

A  That  is  what  I  testified,  yes. 

Q  Is  it  your  understanding  that  the 

proposal  was  rejected  by  a  different 
decision-maker  than  those  three  people? 

A  I  wasn't  in  the  conversation.  I'm 
reporting  it  based  on  a  summary  given  to  me  by 
Dr.  Jarmin  and  Lamas. 

Q  Is  it  the  Census  Bureau's  understanding 
that  these  three  individuals  jointly  made  the 
decision  to  reject  the  RCT  proposal? 

A  Yes  . 

Q  What  is  the  Census  Bureau's  understanding 
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headquarters  staff  time  devoted  to  the  experiment. 

So  an  active  resource  allocation  decision 
was  made  that  that  staff  time  would  be  better 
spent  doing  the  activities  that  it  would  be  able 
to  do  if  we  didn't  do  this  experiment. 

Q  If  you  had  conducted  the  RCT,  you  would 
have  had  quantitative  data  on  how  the  citizenship 

question  would  perform  in  the  context  of  the 

decennial  enumeration  questionnaire  in  terms  of 

response  rates,  correct? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  Yes. 

BY  MR.  HO: 

Q  And  if  the  RCT  like  this  had  been 
performed,  you  would  have  had  quantitative  data  on 
how  well  NRFU  efforts  could  have  addressed  a 
decline  in  self  -  response  resulting  from  the 
addition  of  the  citizenship  question  in  the  census 
enumeration  questionnaire,  correct? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  No. 

BY  MR.  HO: 
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will  be  forced  to  spend,  and  staff  time,  due  to 
the  citizenship  question  being  included  on  the 
decennial  questionnaire  given  the  utility  of  the 
data  that  will  be  on  it? 

A  The  Census  Bureau  has  been  instructed  to 
include  a  citizenship  question  on  the  2020  census 
and  has  attempted  to  quantify  the  consequences  of 
that  for  the  operations  of  the  2020  census.  That 
quantification  suggests  increases  in  the 
non-response  follow-up  costs  and  a  deterioration 
in  the  quality  of  the  response  data.  And  we  are 
prepared  to  conduct  the  census  with  those  extra 
resources  in  NRFU  and  taking  account  of  the  change 
in  the  quality  of  the  data. 

Q  Dr.  Abowd,  you  testified  that  one  of  the 
reasons  why  the  Census  Bureau  rejected  the  RCT 
proposal  is  that  it  didn't  make  sense  from  a 
cost-benefit  perspective,  correct,  in  the  view  of 
the  Census  Bureau? 

A  Correct . 

Q  In  the  view  of  the  Census  Bureau,  does  it 
make  sense  from  a  cost-benefit  perspective  to  add 
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the  citizenship  question  to  the  census? 

A  It  has  been  our  consistent  recommendation 
not  to  do  so . 

Q  Would  the  Census  Bureau  welcome  a 
decision  from  a  court  of  law  relieving  the  Census 
Bureau  of  the  obligation  to  include  a  citizenship 
question  on  the  2020  census  enumeration 
questionnaire? 


MR  . 

EHRLICH : 

Objection.  Form. 

THE 

WITNESS : 

The  Census  Bureau 

i  s 

prepared 

to 

conduct  the 

2020  census  with 

or 

without 

the 

citizenship 

question  as  inst 

ructed  by 

the  Secretary,  Congress  or  the  courts,  depending 
upon  the  final  determination. 

BY  MR.  HO: 

Q  Given  the  Census  Bureau's  views  about  the 
cost  benefits  --  the  costs  and  benefits  of 
including  the  citizenship  question,  would  it  be 
desirable,  from  the  Census  Bureau's  perspective, 
from  a  cost-benefit  perspective,  if  a  court  issued 
a  ruling  stating  that  the  Census  Bureau  no  longer 
had  to  include  a  citizenship  question  on  the 
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(Whereupon,  a  short  recess  was  taken.) 
(Abowd  Deposition  Exhibit  Numbers  28  and 
29  were  marked  for  identification.) 


11:24 


THE  VIDEOGRAPHER :  Back  on  the  record  at 


EXAMINATION  BY  COUNSEL  FOR 


THE  STATE  OF  NEW  YORK 


BY  MS .  FIDLER : 


Q  Good  morning,  Dr.  Abowd.  I'm  Danielle 

Fidler  with  the  New  York  attorney  general's  office 
representing  the  State  of  New  York  in  this  matter. 
A  Hi  . 

Q  We  just  wanted  to  --  we  had  asked  you, 
before  we  took  a  break,  about  trying  to  get  a 

sense  --  because  a  court  will  certainly  need  to 
know  the  answer  --  of  how  long  it  has  to  decide 
this  matter.  And  so  does  the  Census  Bureau  -- 
given  existing  resources,  what's  the  drop-dead 

date  by  which  the  Census  Bureau  could  guarantee 

implementation  of  the  2020  census  without  a 

citizenship  question? 

A  So  I  did  check.  I  actually  asked  the 
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acting  director  to  give  me  an  answer  that  is  the 
agency's  answer.  With  existing  resources, 

June  30th  of  2019  is  the  content  lock-down  date|| 

With  exceptional  effort  and  additional  resources, 
October  31st,  2019  is  the  final  date.  Any  date 

after  that  would  require  major  redesigns  in  the 
2020  census,  and  some  might  require  congressional 

authorization  to  change  the  census  date. 

Q  I'd  like  to  turn  to  what  has  been  marked 

in  advance  as  Exhibit  28.  You  have  it  before  you. 
It's  the  2020  census  --  census  barrier  attitudes 
and  motivators  survey,  CBAMS ,  high-level  findings, 
dated  August  29th,  2018.  Are  you  familiar  with 

this  document? 

A  I  have  seen  this  document  before.  I 
haven't  reviewed  it. 

Q  Can  you  please  describe  what  the  census 
barriers,  attitudes  and  motivators  surveys  are? 

A  We  expand  that  acronym  differently  in 
some  places.  So  there's  the  census  barrier, 
attitudes  and  motivators  studies.  One  component 
was  survey  and  one  component  was  focus  group. 
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So  the  survey  component  was  a  probability 
sample  of  50,000  households,  of  which  17,000 
responded.  And  the  focus  group  component  was  a 
series  of  42  focus  groups  that  were  conducted. 

And  they  have  both  been  entitled  CBAMS.  So  -- 
this  is  about  the  survey. 

Q  Okay.  How  is  the  information  from  the 
CBAMS  used  by  the  Census  Bureau? 

A  The  primary  reason  for  conducting  the 
CBAMS  is  to  inform  the  communication  --  integrated 

partnership  and  communication  program  in  the 
development  of  the  partnership  materials  and  the 
communication  materials.  It  is  a  part  --  CBAMS, 
both  the  survey  and  the  focus  groups,  are  a  part 

of  the  integrated  communication  contract.  And 
Young  &  Rubicam  is  the  prime  contractor  on  that|| 

Q  And  that  plan  actually  does  form  a 
significant  part  of  the  Bureau's  NRFU  plan, 
correct  ? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  So  the  integrated 

partnership  and  communications  program  runs 
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to  be  quantitative  data? 

A  Yes  . 

Q  And  would  you  consider  the  focus  group 
responses  to  be  qualitative  data? 

A  Yes  . 

Q  And  does  the  bureau  find  the  findings 

from  the  CBAM,  both  --  well,  we'll  start  with  the 
quantitative  data  --  to  be  general i zable  in  its 

conclusions  about  the  questions  that  it's  seeking 

to  answer? 

A  We  found,  in  advance  of  the  2010  census, 
that  the  much  more  limited  CBAMS  survey  that  we 

ran  at  that  time  provided  actionable  information 
that  informed  and  improved  the  communication  and 

partnership  campaign  during  that  census.  And 
that's  what  we  expect  from  the  survey  and  the 

focus  group  components  this  time. 

Q  Okay.  And  I'd  like  to  have  you  take  a 

look  at  what's  been  marked  as  Exhibit  29.  This 
is  --  it  starts  with  administrative  record  13025 
at  the  bottom.  And  the  first  page  says,  2020 
CBAMS  focus  groups  -  audience  summary  report. 
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Have  you  seen  this  document  before? 
m  Yes. 

Q  Okay.  Is  it  --  these  are  summary  reports 
of  the  focus  groups;  is  that  correct? 

A  That ' s  correct . 

Q  And  is  this  --  is  information  from  these 
focus  groups  summarized  in  Exhibit  28,  the 

PowerPoint  ? 

A  I'm  going  to  have  to  look.  I  didn't 
think  so,  but  I  might  be  wrong. 

Yes,  it  is. 

Q  Okay . 

A  So  the  cover  of  this  presentation  should 

say  survey  and  focus  groups. 

Q  Thank  you.  I'd  like  to  turn  to  --  let's 
see.  There's  a  slide  --  it's  slide  5.  The  Bates 
number  is  COM_DI S 0 0 0 1 0 6 74 .  And  the  title  is, 
"Distrust  in  census  and  government  may  complicate 

outreach  to  some  communities." 

Have  you  found  that 


Yes  . 

Okay.  Just  as  a  background  question,  are 
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there  any  revised  or  more  recent  versions  of  this 

PowerPoint  that  you  know  of? 

A  Not  that  I'm  aware  of. 

Q  Okay.  The  last  bullet  states  that  a 
number  of  focus  group  participants  --  or  the 

second  to  the  last  bullet  --  "A  number  of  focus 
group  participants  responded  negatively  to  adding 

the  citizenship  question,  most  notably  Spanish 

(U.S.  mainland)  as  well  as  Vietnamese,  Chinese, 
NHPI ,  and  members  of  the  female  MENA  group." 

What  does  that  mean? 

A  So  the  way  that  we  draw  conclusions  from 
focus  groups  is  that  we  follow  a  similar  protocol 
in  stimulating  conversation  in  each  focus  group, 

take  the  transcripts  from  those  focus  groups  and 
double-code  the  responses,  and  then  look  for 

common  answers  across  the  focus  groups,  and  then 

see  what  was  the  target  recruitment  group  for  that 

set  of  focus  groups  that  had  common  responses . 

And  that's  what's  being  characterized  here. 

So  that  people  recruited  in  the  focus 
groups  who  mentioned  citizenship  as  a  barrier  came 
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from  focus  groups  that  were  recruited  to  have 
Chinese,  Vietnamese,  Spanish,  Native  Hawaiian  and 
Pacific  Islander,  and  MENA,  Middle  Eastern  and 
North  Africa . 

Q  And  why  was  this  bullet  included  in  the 
PowerPoint  ? 

A  I  believe  to  draw  the  attention  of  people 
who  are  using  this  to  --  that  finding  of  the  focus 


groups . 


Q  And  what  significance,  if  any,  does  the 
Census  Bureau  accord  to  these  focus  groups  with 
respect  to  self  -  response  rates  on  the  2020  census? 

A  I  think  I've  been  asked  this  before,  so 
I'm  trying  to  give  a  consistent  answer.  The 
quantitative  evidence  from  the  survey  comes  from 
probability  samples.  And  the  recruitment  targets 
in  the  focus  groups  are  from  groups  that  we  have 

trouble  getting  responses  to  the  probabili  m 

samples.  So  they're  complementary  in  that  sense. 

We  learn  from  the  focus  groups  because  we 
try  to  be  successful  in  recruiting  into  the  focus 

groups  people  who  are  hard  to  count,  and  in  fact, 
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you  actually  had  to  score  high  on  a  hard - to - count 
index  in  order  to  be  recruited  into  these  focus 
groups.  That  basically  means  that  they're  the 
groups  that  are  most  difficult  to  get  responses  in 
the  survey,  not  necessarily  for  the  same  reasons, 

but  as  a  general  category. 

And  so  we  view  this  as  being  able  to 
interview  the  people  that  either  didn't  respond  or 

were  very  reluctant  to  respond  to  a  survey 
component  and  attempt  to  discover  what  it  is  about 

the  process  or  about  any  other  aspect  of  the  data 
collection  activity  that  makes  them  reluctant  to 

respond . 

And  then  we  try  to  design  a  partnership 
and  communication  campaign  that  addresses  those 
issues,  run  additional  tests,  qualitative  tests, 

to  see  if  the  messaging  is  successful  in 
overcoming  the  barriers. 

Q  Thank  you.  Were  you  aware  that  this 
document  was  saved  electronically  under  the  file 
name  2020  CBAMS  preliminary  findings  deck  for 
Under  Secretary  8/29/18? 
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A 

No  . 

IQ 

Was  this  PowerPoint  presented  to 

the 

Under 

Secretary  for  Commerce f| 

m 

To  the  -  - 

IQ 

Was  this  PowerPoint  presented  to 

the 

Under 

Secretary,  Ms.  Dunn  Kelley? 

m 

I  believe  so,  yes. 

IQ 

Okay  |  Anyone  else  that  you  know 

of  ? 

(A 

I  don't  have  personal  knowledge 

other 

than  the  --  it  was  presented  to  the  Secretary  as 

well  .) 

IQ 

Okay  §  And  do  you  know  when  it  was 

presented  to  them? 


A  I  don ' t . 

f§  Roughly? 

A  Sorry? 

Q  Roughly,  even? 

A  Within  the  last  month. 

Q  Okay.  And  what  was  the  context  for 

presenting  it  to  them? 

A  The  Secretary  --  the  presentation  that  I 

know  about  is  the  regular  meeting  that  the 


401 
4  03 
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Q  And  is  there  --  was  there  a  response  that 
was  noted? 

A  I  think  that  that ' s  a  more  appropriate 
question  for  the  regular  attendees  of  this 
meeting.  There  was  a  discussion.  I  was  in  the 

room.  I  did  hear  the  discussion.  I  don't  know 

what  constitutes  a  response  in  that  context 
because  I  --  that's  the  only  one  I've  ever  been  in 

and  I  wasn't  there  as  a  part  of  this  discussion. 

So  I  know  it  was  presented  to  him.  And 
if  you  would  like  me  to  clarify,  I  will  clarify. 

The  Secretary  was  looking  for  indications 
from  the  team  that  they  were  responding  in  the 
development  of  the  communication  and  partnership 

campaign  --  there  was  --  there  were  people  from 
the  part  nership  campaign  there,  too  --  responsive 

to  this  information.  And  the  questions  indicated 
that  he  thought  that  we  should  be  responsive  to 

this  information.  And  the  partnership  and 
communication  people  both  communicated  that  they 
intended  to  be  responsive  to  it. 

But  this  was  the  first  presentation  of 
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what  we  learned,  and  now  the  intensive  effort  to 
design  both  the  partnership  materials  and  the 
communication  campaign  was  going  to  kick  off  and 

would  be  informed  by  this. 

Q  And  since  you  were  in  the  room,  was  there 
concern  expressed  about  this  particular  --  the 
response  to  the  citizenship  question  to  these 


groups?  Was  that  highlighted  --  did  the  Secretary 
or  Under  Secretary  have  a  concern  about  this? 

A  I'm  very  reluctant  to  characterize  either 
the  Under  Secretary  or  the  Secretary's  actions  as 
a  concern  or  not  a  concern.  Attention  was  paidj| 

It  was  acknowledged  to  be  a  challenge  in 
conducting  the  census.  And  much  more  of  the 
attention  was  focused  on  how  this  information 
would  be  used  to  inform  the  partnership  and 

communication  campaign. 

Q  Okay.  What,  if  anything,  was  discussed 
with  respect  to  the  negative  focus  group  response 
to  the  citizenship  question?  Like,  any  --  was 
there  anything  in  particular  beyond  what  you've 
discussed  right  now? 


401  ; 
403 
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A  Time  was  spent  on  that  slide  -- 

Q  Okay . 

A  --  and  attention  was  drawn  to  that  fact 

and  it  was  discussed. 

Q|  Okayt  (Turninq  to  Exhibit  28,  which  is 

the  summary  --  I'm  sorry,  Exhibit  29,  my 

• 

apologies  --  the  summary  of  the  CBAM  focus  groups.) 

8 

Could  you  please  go  to  what's  --  and  that  starts 

9 

with  the  --  13025.|  If  you  could  please  go  to 

;i  o 

:;13045.(  (This  is  titled  at  the  top  the  2020  CBAMS 

M 

focus  groups  -  audience  summary  report  for) 

12 

Spanish,  U.S.  mainland.  Do  you  see  that?) 

13 

t§  f  es  | 

14 

Ql  Okay.  And  if  you  go  to  the  next  page, 

|5 

which  is  13046,  this  is  the  summary  of  emerging 

M 

themes  from  that  focus  group,  correct? 

17 

A  Okay. 

|8 

Q  And  this  is  prepared  by  the  team  after 

ft  9 

having  watched  the  focus  group,  correct?! 

20 

A!  And  processed  the  transcripts  | 

IS 

Ql  Okayp  (If  you  go  down  to  the  third 

22 

emboldened  sentence,  it  says,  "The  citizenship 
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question  is  a  determining  factor  for 
participation."  Then  it  says,  "All  four  Spanish, 
U.S.  mainland,  focus  groups  took  place  after  the 

March  27,  2018  announcement  that  the  2020  census 

will  include  a  question  on  citizenship. 

Participants  in  all  locations  mentioned  the 
citizenship  question  before  the  moderator  asked 

about,  except  for  Houston  Group  1  participants. 

Most  participants  said  that  though  they  personally 

are  citizens  or  legal  residents  and  are  not  afraid 

to  answer  the  citizenship  question,  they  know  many 
others  who  will  not  fill  out  the  question  or  the 

form  altogether  out  of  fear.  While  all 
participants  expressed  the  desire  to  be  counted, 

fear  of  deportation  outweighs  any  benefits." 

Isn't  this  a  strong  indication  that  the 
citizenship  question  will  drive  down  participation 

significantly  among  this  community? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  This  is  a  focus  group 

indication  from  a  hard- to- count  population  that 
the  citizenship  question  is  viewed  as  extremely 
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problematic  in  that  population. 

BY  MS .  FIDLER : 

Q  And  aren't  people  afraid  of  deportation 
the  least  likely  to  participate  at  all  in  the 
census  or  to  be  swayed  by  NRFU  efforts? 

A  I'm  not  prepared  to  say  the  least  likely 
to  participate  at  all.  I'm  prepared  to 
acknowledge  that  they're  an  extremely  difficult 

group  to  count . 

Q  Isn't  it  reasonable  to  conclude  that  if 
there's  a  fear  of  deportation,  that  NRFU  efforts 
are  unlikely  to  be  successful? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  No. 

BY  MS .  FIDLER : 

Q  And  why  not? 

A  We  define  NRFU  success  as  our  ability  to 
characterize  a  housing  address  as  vacant,  occupied 
or  non-existent,  and  to  process  the  information 
about  the  occupants  when  we  deem  it  occupied. 

Q  In  light  of  the  concerns  raised  by  this 

community,  doesn't  this  indicate  that  if  there's  a 
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citizenship  question  on  the  census,  trusted 

partners  will  have  additional  challenges  in 
convincing  this  community  to  participate? 

©  Yes. 

Q  Wasn't  it  also  indicated  from  this  focus 
group  that  this  community  does  care  about 
participation  in  the  census? 

A  Yes. 

Q  That  they  would  like  to  participate  in 

the  census,  in  fact? 

A  That's  a  reasonable  conclusion. 

Q  They  expressed  that  they  understand  the 

benefits  to  their  community  of  participating  in 
the  census;  isn't  that  correct? 

©  Yes. 

Q  And  so  it  indicates  that  the  community 

would  participate  --  would  be  more  likely  to 

participate  in  the  census  if  there  was  not  a 


citizenship  question,  correct? 

A  Should  I  interpret  "participate"  to  mean 
self  -  respond? 

Q  Yes,  sel f - response . 
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A  Yes. 

Q  It  mentions  that,  in  this  focus  group,  on 
the  fear  of  --  the  paragraph  above  the  one  we  read 

states,  in  the  middle  of  that  paragraph, 
"Additionally,  while  there  were  suggestions  of 

trusted  voices,  there  does  not  seem  to  be  a  single 
trusted  voice  that  could  mitigate  their  distrust 
of  the  government  to  uphold  the  promise  of 

confidential!  ty  - " 

So  doesn't  that  indicate  that  trusted 
partners  will  have  a  difficult  time  convincing 
this  community  to  participate  in  the  census  with  a 
citizenship  question? 

A  Again,  if  participate  means 

self  -  response  -- 

Q  Sel f - response . 

A  --  yes  | 

Q  Just  generally  speaking,  this  information 

is  noted  in  all  of  these  --  all  of  the  summaries, 

that  --  by  way  of  background,  that  the  information 

will  be  used  to  inform  the  2020  census 
communications  campaign.  Has  that  already  --  has 
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this  information  already  been  incorporated  into 

the  integrated  communication  plan? 

A  The  --  team  Y&R,  in  collaboration  with 
its  census  staff,  with  census  staff  who  are 
working  with  them,  were  taking  this  information 

immediately  into  the  design  of  the  media  and 
partnership  materials  which  are  --  they're  in 

content  design  phase  now. 

Q  Okay.  So  then  is  there  anything  we  could 
look  to  currently  that  would  reflect  this  --  the 
influence  of  this  information? 

A  Do  you  mean  have  they  produced  any 


materials  ? 

Q  Correct . 

A  None  that  I'm  aware  of. 

Q  Okay.  On  page  13031,  in  the  fourth  major 

heading,  the  last  sentence  -- 
A  Community  benefits? 

Q  Community  benefits.  The  last  sentence  of 

that  paragraph  says,  "In  addition,  since  many 

participants  had  varying  grasps  about  census 

outcomes,  the  more  they  understood  how  the  census 
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drove  resources  and  services  to  any  given 

community,  the  greater  they  felt  compelled  to 
participate . " 

This  is  an  indication  that  the  moderators 
indicate  that  local  counts,  local  census  counts, 
are  critical  to  ensuring  representative  levels  of 
funding  for  particular  communities,  and  they 

convey  this  information  to  the  participants, 

correct  ? 


A  Yes. 

Q  And  part  of  the  reason  the  Census  Bureau 

is  trying  to  inform  people  of  this  connection 
between  the  census  and  the  funding  is  because  in 
order  to  ensure  adequate  funding,  communities  need 

accurate  enumeration,  correct? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  Correct. 

BY  MS .  FIDLER : 

Q  And  many  of  the  respondents  in  the  CBAM 

summaries  indicate  they  already  know  about  this 

connection,  correct? 

A  Your  characterization.  I  haven't  read 
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through  all  the  data,  but  I  won't  dispute  it. 

Q  Okay.  The  Census  Bureau  acknowledges, 
and  you  mentioned  earlier,  that  there  are  local 
undercounts  for  many  hard-to-reach  populations 
that  can  exist  and  have  sometimes  persisted  for 
some  time,  for  example,  with  the  Hispanic 
community,  correct? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  So  I  don't  think  I  said 

that.  I  said  that  we  had  documented  differential 
net  undercounts  at  the  national  level. 


BY  MS .  FIDLER : 

Q  And  those  --  at  the  national  level  and 
there  can  --  and  there  are  --  there’s  data  to  show 
that  there  have  been  persistent  undercounts  of  the 
Latin  --  of  the  Hispanic  community  in  particular, 

correct  ? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  At  the  national  level, 

correct . 

BY  MS .  FIDLER : 

Q  With  regard  to  local  population,  if  there 
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1 

are  undercounts,  funding  for  things  like  schools 

2 

and  Medicare  that  rely  on  census  population 

3 

numbers  can  be  decreased,  correct?! 

4 

MR.  EHRLICH:  Objection.  Form. 

5 

.THE  WITNESS  I  'The  relation  between 

6 

population  measures  for  local  communities  and 

J 

funding  is  sometimes  direct  and  sometimes 

8 

indirect.  In  most  cases,  having  a  larger 

9 

population  implies  a  larger  share  of  the  total’; 

10 

resource  being  allocated. 

11 

BY  MS .  FIDLER : 

12 

Ql  Many  respondents  throughout  the  study 

f-1 

indicated  an  understanding  that  information  is 

M 

required  to  be  kept  confidential,  but  also) 

U 

indicated  a  fear  that  this  could  change  and  be 

0L6 

used  against  them  in  the  future.  Are  you  familiar 

17 

with  that? 

18 

®  Yes| 

(1 

Ql  Is  that  a  concern  of  the  Census  Bureau? 

20 

A!  The  Census  Bureau  is  not  concerned  about 

li 

the  current  confidentiality  protections  embodied 

22 

in  title  13.  Like  any  law,  a  law  can  be  modified® 
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amended.  Statistical  agencies  in  general,  and  the 
Census  Bureau  among  them,  would  be  extremely 
concerned  if  the  respondent  confidentiality 

clauses  were  removed  from  title  13. 

Q  For  those  who  have  this  fear  about  the 
potential  for  change,  aren't  those  who  have  this 
belief  less  likely  to  self-respond  to  the  census 

or  to  respond  to  an  enumerator? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  I'm  willing  to  summarize 

both  the  quantitative  and  the  qualitative  evidence 
suggesting  that  the  groups  that  you  have  isolated 

in  your  question  are  less  likely  to  self-respond. 
BY  MS .  FIDLER : 


Q  On  page  13040  in  this  summary,  one  of  the 
emerging  themes  identified  --  and  this  is  a  native 
Hawaiian  and  Pacific  Islander,  but  it  comes  up 
elsewhere  as  well  --  is  mul t igenerat ional  housing 

as  a  potential  barrier.  "Participants  expressed 
concerns  about  sharing  information  about  the 
number  of  people  who  live  in  their  households.  It 
is  a  common  practice  on  the  islands  to  live  with 
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extended  family  or  to  have  more  people  living  in 


their  house  than  are 

listed  on  the  lease  or 

official  documents. 

These  concerns  present  a 

potential  barrier  for  the  NHPI  audience,  as  some 
participants  were  worried  about  landlords  finding 

out  the  number  of  people  living  in  their 
residence . " 

This  is  another  area  where  you  could 
potentially  have  either  a  complete  non-response, 

non- sel f - response  or,  as  was  described  earlier, 

you  could  have  a  census  response  that  did  not 
include  all  of  the  members  of  the  household, 
correct  ? 

3  Yes. 

Q  And  when  this  occurs,  the  members  that 
are  not  identified  are  the  ones  least  likely  to  be 
found  via  imputation  or  other  methods,  correct? 
They're  the  most  likely  to  be  omitted  as  part  of  a 
gross  omission. 

A  Could  you  unpack  that  question,  please? 

Q  Sure.  For  the  --  for  the  households  that 
have  multigenerat ional  housing,  as  described  here, 
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who  do  not  want  to  disclose  all  of  the  members  of 
their  household,  to  the  extent  that  they  do  not  do 
so,  that  is  where  you  are  likely  to  have 

omissions,  correct? 

A  That  is  where  nothing  in  the  current 
census  protocol  would  correct  that  particular 
omi s  s ion . 


Q) 

And 

these  types  of  omissions  can  lead  to 

localized  or 

--  undercounts,  correct? 

MR  . 

EHRLICH!  Objection®  |Form§ 

THE 

WITNESS  A  So  net  undercount  is  the 

difference  between  omissions  and  erroneous 
enumerations  and  whole-person  census  imputations. 
And  these  kinds  of  errors  can  affect  both  sides  of 
that  equation. 

BY  MS .  FIDLER : 

Q  For  those  who  have  these 
mul t igenerat ional  households,  they're  the  --  it's 
unlikely  that  their  landlord  would  be  able  to 
provide  information  about  them,  correct,  because 
they  wouldn't  know? 

MR.  EHRLICH:  Objection.  Form. 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-2  Filed  01/07/19  Page  110  of  113 


1 

2 

m 

m 

@ 

m 

e 


10 

11 

12 

13 

14 

15 

16 
17 


19 


21 

22 


Page  461 

BY  MS .  FIDLER : 

Q  Let  me  back  up.  This  is  a  focus  group 
that ' s  describing  that  they  do  not  want  to  provide 

information  because  it  is  their  understanding  that 
their  landlords  do  not  know  that  these  numbers  are 
living  in  their  household,  correct? 

A  Understood,  yes. 

Q  And  in  those  cases  when  the  census  is 
re  lying  on  proxy  information,  in  part  --  one  of 

the  sources  for  proxy  information  are  landlords, 


correct , 

and  landlord  records,  correct? 

m 

Yes  . 

Q) 

But  in  those  cases  where  the  landlords  do 

not  know 

about  the  mul t igenerat ional  housing,  that 

•information  would  not  be  there,  correct?! 

A} 

That's  a  reasonable  presumption,  yes .( 

Q  And  so  for  subpopulations  where 
mul t igenerat ional  housing  is  common,  this  could 

present  a  problem  for  an  accurate  count  of  that 

subpopulation,  correct? 

®  Yes. 

MR.  EHRLICH:  Objection.  Form. 
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THE  WITNESS:  Yes. 

BY  MS .  FIDLER : 

Q  This  is  also  an  area  where  reliance  on 
trusted  partners  is  actually  quite  helpful  for  the 
Census  Bureau,  correct? 

A  I'm  sorry.  I  was  asking  Mr.  Ehrlich  a 
question . 


The 


the  types  of  housing  where  there's 


mult igenerat ional  housing  or  people  living  in 

basements  is  an  area  where  trusted  partners  are 

actually  critical  to  helping  the  census  get 

accurate  information,  correct? 

A  They're  very  important,  yes|| 

Q  And  as  we've  discussed,  trusted  partners 

may  have  a  difficult  time  convincing  these 
communities  to  provide  that  information  if  there's 

a  citizenship  question  on  the  census,  correct? 

MR.  EHRLICH:  Objection.  Form. 

THE  WITNESS:  Yes. 

BY  MS .  FIDLER : 

Q  How  do  omissions  affect  both  sides  -- 
MR.  EHRLICH:  Counsel,  can  I  just 
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interrupt  for  one  second?  I  think  we've  reached 
our  time.  Are  you  nearing  an  end  of  the 
questioning? 

MS.  FIDLER:  Yeah.  I've  got,  like,  one 

question,  possibly  two. 

MR.  EHRLICH:  Okay.  Because  I  think 

Dr.  Abowd  also  needs  a  break  anyway.  So  it  works 
out  . 


MS.  FIDLER:  Thank  you. 

BY  MS .  FIDLER : 

Q  How  do  omissions  affect  both  sides  of  net 
undercount  calculations? 

A  No,  what  I  said  is  that  net  undercount  is 
the  difference  between  omissions  and  erroneous 
enumerations,  plus  whole  census  [sic]  imputations. 
And  the  enumeration  difficulties  that  you  were 

asking  me  about  can  both  affect  gross  omissions 
and  erroneous  enumerations  and  whole-person 
imputations;  since  there's  a  difference,  they  can 
cancel . 

MS.  FIDLER:  That's  actually  my  last 

question.  Thank  you  so  much  for  your  patience. 
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UNITED  STATES  DISTRICT  COURT 
SOUTHERN  DISTRICT  OF  NEW  YORK 


NEW  YORK  IMMIGRATION  COALITION,  ET  AL . , 


Plaintiffs, 

vs.  Case  No.  1 :  1 8  -  CF -  0 5 0 2 5  - JMF 

UNITED  STATES  DEPARTMENT  OF  COMMERCE,  ET  AL . , 

Defendant  s . 


Global 

Objection:  Washington,  D.C. 

401;  403 

Thursday,  August  30,  2018 

Deposition  of: 

EARL  COMSTOCK 


called  for  oral  examination  by  counsel  for 
Plaintiffs,  pursuant  to  notice,  at  the  office  of 
Arnold  &  Porter,  601  Massachusetts  Avenue  NW , 
Washington,  D.C.,  before  KAREN  LYNN  JORGENSON, 
RPR,  CSR,  CCR  of  Capital  Reporting  Company, 
beginning  at  9:08  a.m.,  when  were  present  on 
behalf  of  the  respective  parties: 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

1  0 

1  1 

1  2 

1  3 

1  4 

1  5 

1  6 

1  7 

1  8 

1  9 

2  0 

2  1 

2  2 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  4  of  279 


CONTENT 


Page  2 


PAGE 


EARL  COMSTOCK  9 


Examinat ion 

by 

Mr  . 

Colangelo 

9 

Examinat ion 

by 

Mr  . 

G  e  r  s  c  h 

2  4  1 

Examinat ion 

by 

Mr  . 

Ro  s  enb  e  r g 

3  3  6 

Examinat ion 

by 

Ms  . 

S  en t  eno 

3  8  1 

Examinat ion 

by 

Ms  . 

Boutin 

4  19 

COMSTOCK  DEPOSITION  EXHIBITS 
EXHIBIT  PAGE 

NUMBER 


Plaintiffs  ' 

Exh i b i t 

1 

Email 

5  6 

Plaintiffs ' 

Exh i b i t 

2 

Email 

6  2 

Plaintiffs  ' 

Exh i b i t 

3 

Email 

8  2 

Plaintiffs  ' 

Exh i b i t 

4 

Email 

8  7 

Plaintiffs ' 

Exh i b i t 

5 

Memo 

9  3 

Plaintiffs  ' 

Exh i b i t 

6 

Email 

114 

Plaintiffs  ' 

Exh i b i t 

7 

Email 

12  0 

Plaintiffs  ' 

Exh i b i t 

8 

Email 

12  3 

Plaintiffs ' 

Exh i b i t 

9 

Email 

13  7 

Plaintiffs  ' 

Exh i b i t 

1  0 

Email 

14  5 

Plaintiffs  ' 

Exh i b i t 

1  1 

Email 

14  7 

Plaintiffs ' 

Exh i b i t 

1  2 

Email 

15  8 

Plaintiffs  ' 

Exh i b i t 

1  3 

Email 

16  4 

Plaintiffs  ' 

Exh i b i t 

14 

Email 

16  7 

Plaintiffs ' 

Exh i b i t 

1  5 

Memo 

18  2 

Plaintiffs  ' 

Exh i b i t 

1  6 

Memo 

18  9 

Plaintiffs  ' 

Exh i b i t 

1  7 

Meeting 

notification 

194 

Plaintiffs ' 

Exh i b i t 

1  8 

Email 

19  9 

Plaintiffs  ' 

Exh i b i t 

1  9 

Email 

2  12 

Plaintiffs  ' 

Exh i b i t 

2  0 

Email 

2  15 

Plaintiffs  ' 

Exh i b i t 

2  1 

Email 

2  18 

Plaintiffs ' 

Exh i b i t 

2  2 

Email 

2  19 

Plaintiffs  ' 

Exh i b i t 

2  3 

Email 

2  2  1 

Plaintiffs  ' 

Exh i b i t 

2  4 

Email 

2  2  4 

Plaintiffs ' 

Exh i b i t 

2  5 

Email 

2  2  6 

Plaintiffs  ' 

Exh i b i t 

2  6 

Email 

2  3  4 

Plaintiffs  ' 

Exh i b i t 

2  7 

Testimony  from 

2  9  3 

Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  5  of  279 


1  0 
1 1 
12 
1  3 
1  4 
1  5 
1  6 
1  7 
1  8 


1  9 

2  0 
2  1 
2  2 


Page  3 


Commi 1 1  ee  on 
Oversight  and 
Government 
Ref  orm 


3 

Plaintiffs ' 

Exh ib i t 

2  8 

Memo 

3  0  9 

Plaintiffs ' 

Exhib i t 

2  9 

Memo 

3  17 

4 

Plaintiffs ' 

Exh ib i t 

3  0 

Decisional 

3  2  6 

memorandum 

5 

Plaintiffs ' 

Exhib i t 

3  1 

Que  s  t i ons  on 

3  72 

draft  Census 

6 

memo 

Plaintiffs ' 

Exhib i t 

3  2 

Memo 

3  74 

7 

Plaintiffs ' 

Exhib i t 

3  3 

Que  s  t i ons  on 

3  7  6 

draft  Census 

8 

memo 

Plaintiffs ' 

Exhib i t 

3  4 

Email 

3  7  8 

9 

Plaintiffs ' 

Exhib i t 

3  5 

Trump  campaign 

3  8  3 

email 


(Exhibits  attached  to  transcript. 


Veritext  Legal  Solutions 
Mid-Atlantic  Region 
1250  Eye  Street  NW  -  Suite  350 
Washington,  D.C.  20005 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

1  7 

18 

19 

2  0 

2  1 

22 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  6  of  279 


Page  4 


APPEARANCES 
On  behalf  of  New  York  Immigration 
Coalition,  CASA  De  Maryland,  Ameri can -Arab 
Anti -Discrimination  Committee,  ADC  Research 
Institute  and  Make  the  Road  New  York: 

David  Gersch,  Esquire 
ARNOLD  &  PORTER 


Perry  Grossman,  Esquire 

New  York  Civil  Liberties  Union 


On  behalf  of  Kravitz  Plaintiffs: 
Daniel  Grant,  Esquire 
COVINGTON  &  BURLINGTON 


On  behalf  of  Los  Angeles  Unified  School  District: 
Brian  Park,  Esquire  (Telephonically) 

DANIELS  WOLIVER  KELLEY 
115  Pine  Avenue 
Suite  500 

Long  Beach,  California  90802 
(562)  366-8500 

bpark@dwkesq . com 

On  behalf  of  County  of  Los  Angeles: 

David  I.  Holtzman,  Esquire 
HOLLAND  &  KNIGHT 

50  California  Street,  Suite  2800 
San  Francisco,  California  94111 
(415)  743-6909 

david.holt  zman@hklaw .com 
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On 


behalf  of  LUPE  Plaintiffs: 
Andrea  Senteno,  Esquire 
MALDEF 


Niyati  Shah,  Esquire 

John  C.  Yang,  Esquire 

ASIAN  AMERICANS  ADVANCING  Justice 


Ezra  Rosenberg,  Esquire 
Dorian  Spence,  Esquire 

LAWYERS  COMMITTEE  FOR  CIVIL  RIGHTS  UNDER  LAW 


On  behalf  of  State  of  California: 

Gabrielle  Boutin,  Esquire 

R.  Matthew  Wise,  Esquire  (Telephonically ) 

DEPARTMENT  OF  JUSTICE 

OFFICE  OF  THE  ATTORNEY  GENERAL 

1300  I  Street 

P.O.  Box  944255 

Sacramento,  California  94244 

(916)  210-6053 

gabriel le . bout in@do j .ca.gov 
mat thew . wi se@do j .ca.gov 
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On  behalf  of  State  of  New  York: 

Danielle  Fidler,  Esquire 
Elena  Goldstein,  Esquire 
Matthew  Colangelo,  Esquire 
Alex  Finkelstein,  Esquire 
ASSISTANT  ATTORNEY  GENERAL 
ENVIRONMENTAL  PROTECTION  BUREAU 


On  behalf  of  Defendants: 

Kate  Bailey,  Esquire 
Joshua  Gardner,  Esquire 
U.S.  DEPARTMENT  OF  JUSTICE 
20  Massachusetts  Avenue 
Washington,  D.C.  20530 
(202)  305-9802 

ka t e . ba i 1 ey@u s do j .gov 
j oshua . gardner@usdo j .gov 


Mi 

c 

h 

ae  1 

Can 

non 

I 

E 

s 

qu 

ire 

Da 

V 

i 

d  M 

.  S  . 

Dew 

h 

i  r 

s 

t  , 

Esq 

u 

i : 

re 

U  . 

S 

. 

DE 

PARTMENT 

0 

F 

COMM 

E 

RCE  ,  0 

F 

F 

ICE  OF 

AS 

S 

I 

STANT  GENE 

RAL 

COUNS 

E 

L 

FOR 

F 

I 

NANCE 

LI 

T 

I 

GAT 

ION 

14 

0 

1 

Co 

ns  t  i 

tut 

i 

on 

Av 

enu 

e 

/ 

NW 

Ro 

o 

m 

58 

9  0 

Wa 

s 

h 

ing 

ton. 

D  . 

C 

. 

2 

02 

3  0 

(2 

0 

2 

)  4 

82-5 

3  95 

me 

a 

n 

non 

@doc 

.  go 

V 

dd 

e 

w 

hi  r 

s  t  @d 

oc  . 

g 

ov 

Mi 

c 

h 

ae  1 

Wa  1 

sh  , 

J  r 

/ 

Esq 

u 

i  ] 

:e 

DE 

PUTY 

GENE 

RAL 

COUNS 

EL 

14 

0 

1 

Co 

ns  t  i 

tut 

i 

on 

Av 

enu 

e 

/ 

NW 

Wa 

s 

h 

ing 

ton. 

D  . 

C 

. 

2 

02 

3  0 

(2 

0 

2 

)  4 

82-4 

772 

mw 

a 

1 

sh@doc . 

gov 

THE 

& 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

1  0 

1  1 

1  2 

1  3 

1  4 

1  5 

1  6 

1  7 

1  8 

1  9 

2  0 

2  1 

2  2 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  9  of  279 


VI  DEOGRAPHER  : 


Page  7 


Dan  Reidy 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  10  of  279 


Page  8 


PROCEEDINGS 


WHEREUPON, 

VIDEOGRAPHER :  Good  morning.  We  are 

going  on  the  record  at  9:01  a.m.  on  Thursday, 
August  30,  2018.  Please  note  that  the  microphones 

are  sensitive  and  may  pick  up  whispering,  private 
conversations  and  cellular  interference.  Please 
turn  off  all  cell  phones  or  place  them  away  from 
the  microphones,  as  that  can  interfere  with  the 
deposition  audio.  Audio  and  video  recording  will 
continue  to  take  place  unless  all  parties  agree  to 
going  off  the  record. 

This  is  Media  Unit  1  of  the  video 
recorded  deposition  of  Earl  Comstock  to  be  taken 
by  counsel  for  the  plaintiff  in  the  matter  of  the 
New  York  Immigration  Coalition,  et  al . ,  v.  The 
United  States  Department  of  Commerce,  et  al .  This 
case  is  filed  in  the  United  States  District  Court 
for  the  Southern  District  of  New  York.  This 
deposition  is  being  held  at  the  law  office  of 
Arnold  &  Porter  located  a  601  Massachusetts  Avenue 
Northwest,  Washington,  D.C.  20001. 
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My  name  is  Dan  Reidy  from  the  firm 
Veritext  Legal  Solutions,  and  I  am  the 
vi deographer .  The  court  reporter  is  Karen 
Jorgenson  from  Veritext  Legal  Solutions. 

I  am  not  authorized  to  administer  an 
oath.  I  am  not  related  to  any  party  in  this 
action,  nor  am  I  financially  interested  in  the 
outcome . 

Also,  counsel  appearances  will  be  noted 
on  the  stenographic  report  rather  than  orally  at 
this  t ime . 

Will  the  court  reporter  please  swear  in 
the  witness? 

EARL  COMSTOCK, 

called  as  a  witness,  and  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

THE  WITNESS:  I  do. 

EXAMINATION  BY  MR.  COLANGELO: 

Q  Please  state  your  name  and  work  address. 

A  Earl  Comstock,  U.S.  Department  of 
Commerce  . 

Q  And  we  met  a  minute  ago,  but  for  the 
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And  are  you  currently  admitted  to  the 


practice? 

A 

In  the  District,  yes. 

Q 

In  D . C . 

Is  your  registration  active 

or  inactive? 

A 

I  believe  it's  active.  I'd 

have  to  go 

double  - 

check . 

Q 

Okay.  And  are  you  admitted 

in  any  other 

states? 

A  I  was  admitted  in  Alaska  and  that ' s 
inac t ive . 

(Thereupon,  the  court  reporter 
clarified. ) 


BY  MR.  COLANGELO: 

Q  And  tell  me  what  your  college  degree 
field  of  study  was? 

A  Political  science. 

Q  Do  you  have  any  education  training  or 
experience  in  statistics? 

A  Did  --  well,  George  Mason  University  does 


accounting , 

statistics  and  economics  for 

lawyers , 

which  is  a 

required  part  of  the  course. 

So  I  had 
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two  years  of  that,  and  also  had  an  environmental 
science  minor  at  UCSB,  so  did  a  number  of 
statistics  and  chemistry  and  biology  courses  in 
relation  to  that. 

Q  And  by  in  relation  to  that,  you  mean  in 
relation  to  the  environmental  science  degree? 

A  Correct  . 

Q  Okay.  Do  you  have  any  education, 

training  or  experience  in  survey  methodology? 

A  No  . 

Q  Do  you  have  any  education,  training  or 
experience  in  demography? 

A  Other  than  basic  introduction  to 
demography,  no. 

Q  What  do  you  mean  by  introduction? 

A  Well,  what  you  take  in  an  undergraduate 
course  that  covers  demography. 

Q  Okay.  Do  you  have  any  education, 
training  or  experience  in  voting  rights  law? 

A  No. 

Q  Do  you  have  any  education  training  or 
experience  in  redistricting? 
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©  No. 

Q  Do  you  have  any  education,  training  or 
experience  in  election  law? 

A  Again,  other  than  as  an  attorney  and  the 
ability  to  read  laws,  no. 

Q  Okay.  By  as  an  attorney  and  the  ability 
to  read  laws,  you  mean  if  you  needed  to  read  a 
law,  you  could? 

A  Meaning  if  I  had  read  a  statute  related 
to  those,  then  I  would  be  able  to  understand  it, 
yes  . 

Q  But  you've  never  studied  election  law? 

A  I've  never  studied  election  law. 

Q  You've  never  practiced  election  law? 

©  No. 

Q  Okay.  Were  --  between  November  2016  and 
February  2017,  you  were  a  member  of  the 
presidential  transition  team? 

A  From  November  --  yeah,  just  after 
Thanksgiving  until  I  began  working  for  the 
Department  of  Commerce,  yes. 

Q  Okay.  And  when  did  you  begin  working  at 
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A  Yes  . 

Q  Do  you  remember  a  meeting  that  you  and 
Wendy  and  the  Secretary  attended  on  the  18th  after 
the  confirmation  hearing? 

A  Not  with  any  particularity,  no. 

Q  Okay.  Mr.  Comstock,  tell  me  what  your 
current  position  is? 

A  I'm  the  deputy  chief  of  staff  and 
director  of  policy. 

Q  Deputy  chief  of  staff  and  director  of 
pol i cy . 

When  did  you  become  the  director  of 


policy?) 

A} 

On  January  31st  -  {) 

• 

January  31st|j 

m 

-  -  2017  | 

Q) 

trhe  --  was  January  31,  2017  your  first 

day  in 

the  office  at  the  Commerce  Department?) 

A> 

Yes.)  If  I'm  recalling  correctly,  that| 

that  was  Monday,  yes^  (It  was  the  30th  or  31st. 

1 1  was 

whatever  the  Monday  was  at  the  end  of 

January . 
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Q  Other  than  the  personnel  onboarding,  did 
you  have  conversations  -- 
A  No  . 

Q  --  with  anyone  at  the  Commerce  Department 
between  January  20th  and  January  30th  of  2017? 

A  No  . 


Q  Did  you  have  any  conversations  with 
Secretary  Ross  between  January  20th  and 
January  30th  of  2017? 

A  Nothing  particularly  that  I  recall,  but 
I'm  sure  I  talked  to  him,  yes. 

Q  Okay.  You  mentioned  that  your  title  is 
deputy  chief  of  staff  and  director  of  policy. 

When  did  you  became  deputy  chief  of 

staff? 


A  In  April  of  this  year. 

Q  So  from  January  30,  2017  until 

April  2018,  you  were  director  of  policy? 

A  Correct . 

Q  Is  director  of  policy  a  position  within 
the  Office  of  the  Secretary? 

A  Yes. 
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Q  And  is  that  the  same  as  director  of 
policy  and  strategic  planning? 

A  Correct . 

Q  Who  do  you  report  to? 

A  The  Secretary. 

Q  Directly  to  the  Secretary? 

A  Well,  and  to  the  chief  of  staff  and  to 
the  deputy  secretary. 

Q  Okay.  Was  there  a  chief  of  staff  on 
January  30,  2017? 

A  There  was  not . 

Q  Okay.  So  until  there  was  a  chief  of 
staff,  who  would  you  say  you  reported  to? 

A  Well,  until  the  Secretary  came  on  board, 
sort  of  no  one . 

Q  Okay . 

A  No.  The  --  the  acting  deputy  secretary, 
obviously,  was  the  career  official  who  was  in 
charge  of  making  any  final  decisions  for  the 
department,  so  -- 

Q  And  can  you  identify  her  for  the  record? 

A  Ellen  Herbst. 
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1 

Q  2018? 

2 

A  Sorry .  2017. 

3 

Q)  So  you  mentioned  you  work  on  whatever  the 

4 

Secretary  wants  you  to  work  on? 

© 

A  Correct . 

6 

Q|  How  does  he  identify  matters  that  he 

<§ 

wants  you  to  work  on? 

8 

A|  He  says,  Earl,  can  you  get  this  done?l  IOi§ 

9 

we  attend  this  meeting,  and  he  says,  can  you 

10 

follow  up  on  that? 

11 

Q|  And  how  do  you  keep  the  Secretary 

M 

Informed  about  what  you  are  doing  on  important 

13 

matters  or  on  assignments  that  he's  given  you? 

M 

A)  By  email,  by  oral  briefing,  and  sometimes 

15 

by  memos . 

16 

Q|  How  do  you  decide  whether  you're  going  to 

&  i 

update  Secretary  Ross  by  email,  by  briefing  or  by 

18 

memo® 

19 

A|  Just  depends  on  the  time  frame,  the  speed 

20 

of  which  I  need  to  get  something  to  him,  how 

21 

extensive  it  is.  You  know,  if  there's  a  lot  of 

22 

information  that  it  would  be  helpful  for  him  to 
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1 

A  No  . 

2 

Q  Please  explain. 

3 

A  Well,  again,  it  depends  on  who  you're 

4 

talking  about  at  the  policy  office.  If  you're 

5 

talking  about  my  staff  at  the  policy  office,  they 

6 

do  not,  as  a  general  rule,  develop  the  policy. 

7 

The  policy  is  generally  developed  by  the  Secretary 

8 

with  input  from  me  and  with  input  from  them  when 

9 

needed . 

10 

Q  And  not  with  input  from  the  bureaus? 

11 

A  Well,  absolutely.  We  go  back  and  forth 

12 

with  the  bureaus  all  the  time. 

11 

Q|  You  mentioned  that  the  individuals  in  the 

M 

policy  office  monitor  specific  areas;  is  that 

15 

right  ? 

16 

A  Correct[§ 

It 

Ql  iDo  you  have  somebody  assigned  to  monitor 

18 

the  Census  Bureau?! 

19 

Al  iYes  | 

20 

Q  Who  is  that? 

21 

A  David  Langdon . 

22 

Q  And  what  is  David  Langdon ' s  background? 
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A  He  is  in  the  Economic  &  Statistics 
Administration  and  knows  --  knows  the  people  down 
there,  knows  how  to  get  stuff  done,  so  -- 

Q  Okay.  And  did  you  hire  Mr.  Langdon? 

A  I  did  not . 

Q  Was  he  in  the  policy  office  when  you  got 
there  ? 

A  He  was . 

Q  How  often  do  you  interact  with  the 
Census  Bureau? 

A  Directly?  Depends  on  the  issue.  Like 
when  we  were  doing  the  lifecycle  cost  estimate, 
quite  a  bit.  When  we  were  doing  the  census  --  the 
citizenship  question,  interacted  with  the  staff 
there  --  the  senior  staff  on  a  fairly  frequent 
bas i s . 

Q  Do  you  have  any  standing  meetings  with 
the  Census  Bureau? 

A  No.  Well,  other  than  when  they  come  and 
brief  the  Secretary  sort  of  on  a  monthly  basis, 
I'll  attend  those  meetings. 

Q  Okay.  I'll  come  back  to  the  monthly 
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stakeholders  ? 

A  I  take  meetings  when  the  Secretary  can't, 

yes  . 

Q  Do  you  ever  take  meetings  independent  of 
filling  in  for  the  Secretary? 

A  Yeah,  on  major  policy  issues  I'm  working 

on  . 

Q  Did  you  meet  with  outside  stakeholders  on 
the  citizenship  question? 

A  No  . 

Q  You  didn't  attend  any  meetings,  including 
with  the  Secretary,  on  the  citizenship  question  -- 
A  I  -  - 


Q  --  with  outside  stakeholders? 

A  With  the  outside  stakeholders  groups,  no. 

Q  When  did  you  first  hear  about  the  notion 

of  adding  a  question  about  citizenship  to  the 
decennial  census? 

A  Sometime  in  --  shortly  after  the 
conf irmat ion . 

Q  And  who  did  you  hear  it  from? 

A  The  Secretary. 
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Q  And  the  Secretary  was  confirmed  on 
February  28,  2017;  is  that  right? 

A  I  --  like  I  said,  you'd  have  to  confirm 
that  date,  but  I  think  that  was  the  date,  yes. 

Q  And  what  did  the  Secretary  tell  you  about 
the  idea  of  adding  a  question  on  citizenship  to 
the  census  during  that  first  conversation  shortly 


after  his  confirmation? 

A  Again,  the  exact  time  frame  of  the 
conversation,  I  can't  tell  you.  It  was  sometime 


in  that  spring  period.  I  don't  recall  the 
details.  I  think  he  simply  inquired  as  to  why 
don't  we  have  a  citizenship  question  on  the 


census 


Q  Okay.  And  what  did  you  say  to  him  when 
he  inquired? 

A  Short  answer,  I  don't  know.  I'll  check. 

Q  Okay.  And  would  that  interaction  be 
reflected  in  any  documents? 

A  I  don't  --  I  don't  believe  so,  but  it's 
possible  it's  in  an  email  exchange. 

MR.  COLANGELO:  Can  we  mark  as  Exhibit  1, 
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1 

interested  in  the  census  and  getting  a  briefing  on 

3 

ft  | 

3 

Q  iOkay| 

4 

A  tl  don't  specifically  recall  that,  but  -- 

5 

Q  iWere  you  very  interested  in  the  decennial! 

3 

topics  on  February  2,  2017? 

3 

A!  iWhat  probably  would  have  caught  my' 

8 

attention  is  if  we  had  to  notify  Congress  about 

9 

something,  I  would  want  to  make  sure  we  were  up  to} 

10 

speed  on  what  we  needed  to  notify  them  about.) 

Hi 

Q!  iAs  of  this  date,  February  2,  2017,  do  you 

12 

recall  if  you  had  already  had  discussions} 

|3 

regarding  adding  a  citizenship  question  to  the 

14 

c  e  n  s  u  s  ? 

u 

A  I  don’t  recall  having  a  discussion  before 

16 

that  P 

H) 

Q!  iMr .  Langdon '  s  email  says,  quote,  it  would! 

M 

make  sense  for  John  Thompson  to  touch  on  this 

§-  9 

topic  in  his  overview  briefing  and  then  to  have  al 

20 

follow-up  briefing  very  soon. 

It 

iWas  Mr.  Thompson  the  Census  Bureau} 

22 

director  at  the  time? 
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A  Yes  . 

Q  And  did  that  overview  briefing  take  place 
that's  referred  to  in  this  email? 

A  I  imagine  it  did. 

Q  Do  you  remember  when  that  happened? 

A  I  couldn't  tell  you. 

Q  Do  you  keep  a  calendar? 

A  Yeah.  There's  an  electronic  calendar 
somewhere . 

Q  And  your  calendar  records  the  meetings 
that  you  attend? 

A  Generally,  yes. 

Q  Would  it  typically  record  a  meeting  with 
the  Census  director? 

A  It  would  depend  if  somebody  sent  me  a 
calendar  invite. 

Q  Would  somebody  typically  send  you  a 
calendar  invite  for  a  meeting  with  the  Census 
director? 

A  At  that  point  in  time,  possibly.  Yeah,  I 
don ' t  know . 

Q  The  email  refers,  also,  to  a  follow-up 
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Q  We'll  mark  this  exhibit  Comstock 
Exhibit  2 . 

(Plaintiffs'  Exhibit  2,  Email,  was 

marked . ) 

BY  MR.  COLANGELO: 


Q  We  are  marking  as  Comstock  2  Document 
Bates  numbered  2521. 

Mr.  Comstock,  take  a  look  at  this  email. 
You've  seen  this  email  before,  right? 

A  I  sent  i t . 

Q  So  that's  a  yes? 

A  Yes  . 

Q  Were  you  shown  this  email  in  preparation 
for  your  deposition  today? 

MR.  GARDNER:  I'm  going  to  object  and 

instruct  the  witness  not  to  answer  on  the  grounds 
of  attorney  work  product. 

I'm  happy  to  let  you  answer  when  was  the 
last  time  you  saw  the  document. 

But  you're  asking  about  documents  counsel 
may  have  shown  that  would  be  protected. 

BY  MR.  COLANGELO: 
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Q  When's  the  last  time  you  saw  this 
document,  Mr.  Comstock? 

A  Ye  s  t  e  r day . 

Q  And  do  you  see  the  subject  line  of  this 
email  is  your  question  on  the  census? 

A  Yep  . 

Q  Okay.  And  Secretary  Ross  was  confirmed 
on  February  28th,  I  think  we  agreed;  is  that 
right  ? 

A  Like  I  said,  if  that's  the  date,  yes. 

Q  Okay.  So  this  would  have  been 
Secretary  Ross's  eleventh  day  on  the  job  as 
Commerce  Secretary,  give  or  take? 

A  Approximately,  yes|| 

Q  And  the  subject  line  of  this  email  is 
your  question  on  the  census? 

A  Right . 

Q  What  was  the  Secretary's  question  on  the 
census  ? 

A  He  appeared  to  have  asked  whether 
undocumented  people  were  counted  in  the  census . 

Q  Okay.  And  how  did  he  ask  you  that 
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question? 

A  I  don't  recall.  Probably  at  a  meeting, 
possibly  following  up  on  a  census  briefing.  I 

don ' t  know . 

Q  Have  you  checked  your  calendar  for 
March  10,  2017  recently? 

A  I  was  going  to  say  I  probably  haven't 
checked  it  from  March  10,  2017  for  that  particular 

date  . 

Q  Okay . 

A  By  the  way,  I  wanted  to  add  one  point. 

On  the  prior  document,  you  need  to  understand  that 

at  that  time,  there  were  a  number  of  questions 
that  the  prior  administration  had  requested  be 

placed,  potentially,  on  the  census  that  would  have 

been  involved  in  that  notification.  So  that  would 
have  been  a  reason  of  why  I  would  have  been 
interested  in  that,  on  sexual  orientation  and 
gender  identity.  So  that  was  an  issue  that  was 
very  at  the  forefront  at  the  time  of  what  to  do 

about  those  requests . 

Q  So  let's  go  back  to  Exhibit  2,  your  email 
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to  Secretary  Ross  on  Friday,  March  10th.  Do  you 
know  why  the  Secretary  asked  you  whether 
undocumented  people  were  counted? 

A  I  have  no  idea. 

Q  Okay.  Did  he  ask  you  whether  noncitizen 
people  were  counted  for  apportionment  purposes? 

A  Well,  based  on  the  answer,  it  appears  he 
might  have . 

Q  Appears  he  might  have  or  appears  he  did? 

A  I  couldn't  tell  you  the  answer  on  that. 

8  Okay. 

A  I  don't  recall  the  question,  so  -- 
Q  Okay.  But  you  sent  this  email  to  the 
Secretary  in  response  to  a  question? 

A  Yes  . 

Q  And  you  would  have  presumably  tried  to 
make  your  answer  responsive  to  his  question? 

A  I  generally  do  that,  yes. 

Q  So  you  think  it's  likely  that  his 
question  was  about  whether  undocumented  immigrants 

were  counted  for  apportionment  purposes? 

A  That's  entirely  possible,  but  he  might 
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have  also  just  asked  do  we  count  undocumented 
persons,  and  this  is  what  I  found  on  the  Census 
website . 

Q  How  do  you  think  you  found  it  on  the 
Census  website? 

A  By  typing  in  census  and  going  to  their 
website  and  seeing  what  their  FAQs  say. 

Q  So  you  think  you  would  have  gone  directly 
to  the  frequently  asked  questions  page? 

A  That  would  not  be  unusual  for  me  to  do, 


ye  s 


This  link  you've  identified  at 


www . census . 

. gov ,  that 

' s  the  Census  Bureau ' s 

frequently 

asked  web 

page  for  Congressional 

apportionment;  is  that  right? 

A  Again,  without  pulling  it  up,  I  couldn't 
tell  you  specifically  what  it  says. 

Q  Okay.  If  I  represent  to  you  that  if  you 
pulled  up  that  website,  it  would  say  frequently 

asked  questions  for  Congressional  apportionment, 

would  that  assist  you? 

A  I'd  be  happy  to  take  your  word  for  it. 
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Ql  iSo  does  that  assist  you  in  recalling  thatl 

2 

the  Secretary  asked  whether  noncitizens  were 

3 

counted  for  apportionment  purposes?; 

4 

A  And  I  have  no  recollection  of  the 

5 

question,  so  I  can  only  go  by  the  answer| 

6 

Ql  lOkay.  The  email  also  includes  a  blog 

0 

post  from  the  Wall  Street  Journal;  is  that  right? 

<§ 

A  HJh-huh  . } 

9 

Q  Okay.  And  your  email  to  the  Secretary 

10 

says  that  this  blog  post,  quote,  confirms  that 

It 

neither  the  2000s,  nor  the  2010  census  asked  about 

12 

citizenship? 

13 

A  CorrectJ] 

M 

Ql  iSo  does  that  lead  you  to  conclude  that 

11 

the  Secretary  asked  about  whether  the  decennial 

16 

census  asks  about  citizenship? 

II 

A  (That  would  be  a  reasonable  supposition, 

18 

based  on  the  response|| 

|9 

Ql  lAnd  this  blog  post  is  called  the  pitfallsl 

20 

of  counting  illegal  immigrants;  is  that  right? 

21 

m  fep| 

22 

Ql  lAnd  were  you  concerned  on  March  10,  2017 
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about  counting  illegal  immigrants? 

A  I  - -  no,  not  personally. 

Q  Was  the  Secretary  concerned  on 
March  10,  2017  about  counting  illegal  immigrants? 

A  Again,  I  have  no  recollection  of  the 
question,  so  I  couldn't  speculate  as  to  what  his 
concern  was . 

Q  But  you  testified  that  a  significant  part 
of  your  job  function  involves  answering  questions 

from  the  Secretary  on  issues  that  matter  to  him, 

right  ? 

A  Correct  § 

Q  And  if  he  asked  you  a  question,  you  would 
try  to  be  responsive? 

A  Generally,  yes. 

Q  You  wouldn't  ordinarily  send  him 
information  that  wasn't  responsive  to  a  question 
he  asked,  would  you? 

A  Not  --  not  characterized  this  way,  no. 

Q  So  you  testified  a  minute  ago  that  the 

Secretary  --  that  you  first  heard  about  the  notion 

of  adding  a  question  about  citizenship  to  the 
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census  when  the  Secretary  raised  it  with  you 

shortly  after  his  confirmation.  Does  this  email 
indicate  to  you  that  it  was  by  March  10th  that  the 

Secretary  first  raised  it  with  you? 

A  I  wouldn't  necessarily  draw  that 
conclusion  from  this  email. 

Q  Would  you  draw  the  conclusion  that  it  was 
later  than  March  10? 

A  No,  I  wouldn't.  Again,  this  --  this 
question  does  not  direct  iy  address  -  -  it's  a 
question  about  how  --  who  do  we  count,  not  whether 
or  not  --  and  whether  there's  a  citizenship 
question.  So  I  don't  know  at  this  point  whether 
he  indicated  he  was  interested  in  such  a  question, 

other  than  getting  the  factual  information. 

Q  Okay.  Who  would  know  when  the  Secretary 
was  interested  in  adding  a  citizenship  question? 

MR.  GARDNER:  Objection.  Calls  for 

speculation . 

BY  MR.  COLANGELO: 


Q  You  can  answer. 

A  My  counsel  just  objected,  so  why  can  -- 
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March  of  2017? 


A  Again,  not  that  I  recall. 

Q  Let  me  direct  you  to  the  highlighted  line 
about  three-quarters  of  the  way  down  on  the  page 
that  is  stamped  2521  --  and  we  apologize  for  the 

copy  quality. 

A  I  was  going  to  say  -- 
Q  This  is  how  the  document  -- 

A  Think  you  highlighted  it  so  nobody  could 
read  it . 


Q  --  was  produced  to  us. 

A  So  this  is  not  a  redaction  is  what  you're 
tell ing  me  ? 

Q  Correct.  This  is  not  a  redaction. 

A  If  you  can  tell  me  what  it  says,  I'd  be 
happy  to  -  - 

Q  Sure.  The  highlighted  line  says,  "No 
major  government  survey,  including  the  decennial 

census  now  underway,  asks  Americans  about  their 

citizenship  status." 

And  you  see  that  this  blog  post  is  dated 
May  of  2010,  correct? 
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A  Uh-huh. 

Q  So  the  decennial  census  now  underway,  do 
you  understand  we  refer  to  -- 

A  Would  have  been  the  2010,  yeah. 

Q  Remember  to  please  wait  for  me  to  finish 
my  question  before  you  answer. 

A  Sure . 

Q  Did  you  highlight  this  line? 

A  Well,  unless  you  did,  then  I'm  assuming  I 

did. 


Q  I  can  represent  to  you  we  did  not 
highlight  this  line. 

A  Okay.  Then  I  will  assume  that  it  was 
highlighted  in  the  email. 

Q  And  why  did  you  highlight  this  line  of 
the  blog  post  before  sending  it  to  the  Secretary? 

A  Well,  it  appears  that  the  question  was 
whether  or  not  the  citizenship  question  had  been 

asked,  at  least  on  the  2010  census,  and  so  I'm 
highlighting  for  him  where  in  this  article,  so  he 

doesn't  have  to  read  the  whole  thing  that  I  found 
the  information  responsive  to  his  question,  which 
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is  a  statement  by  somebody  in  Wall  Street  Journal, 

which  is,  you  know,  in  some  circles  considered  a 
reasonably  accurate  paper.  Stating  that  it  was 
not  collected  in  the  2010  census. 

Q  Okay.  And  take  a  look  --  let's  do  that 
again.  We  had  some  interference  from  the 
conference  line. 

Take  a  look  at  the  second  page  of 


Comstock  Exhibit  2 . 

This 

is  the  page  marked  2522. 

3 

■Yep.} 

Q) 

And,  again, 

about 

two-thirds  of  the  way! 

down  the  page,  there 

's  another  highlighted  line. 

Do  you  see  that? 

A  I  yep. 

Q  I'll  represent  to  you  this  line  was 

highlighted  as  the  documents  were  produced  to  the 

plaintiffs  in  this  lawsuits.  We  did  not 
highl ight . 


Okay. 

That  line  reads  -- 
I  can't  read  what  it  says. 

--  "Many  more  foreign-born  residents  were 
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counted  in  2000  than  was  expected  based  on  annual 
estimates  produced  by  the  Bureau." 

Do  you  see  that  line? 

A  Yep.  I'm  --  I  see  the  highlighted  line, 


but  I  ' 

m  taking  it  at  your  word 

that  that ' s 

what  it 

says .  | 

Q ) 

Okay.  The  --  do  you  know  why  you 

highl i 

ghted  that  line  when  you 

sent  this  blog  post 

to  the 

Secretary'll 

N 

Again,  it  would  appear 

to  indicate 

that} 

the  census  may  have  underestimated  the  number  of 

undocumented  folks . 

Q  Okay.  So  you  told  me  that  the  Secretary 
first  raised  the  idea  of  adding  a  citizenship 

question  to  the  census  shortly  after  he  was 
confirmed.  You've  testified  that  on  March  10th, 
you  emailed  him  information  showing  that 

undocumented  residents  are  included  in  the 
apportionment  counts.  You've  testified  on 
March  10th,  you  emailed  him  a  blog  post  from  the 

Wall  Street  Journal  highlighting  a  line  that  no 
major  government  survey  asks  American's  about 
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their  citizenship  status. 


Does  that  help  you  remember  when  the 


Secretary  first  expressed  interest  in  adding  a 

citizenship  question  to  the  decennial  census? 

3 

No| 

3 

And  does  that  help  you  remember  that  it 

was  no 

later  than  March  10th  that  the  Secretary 

first  asked  you  that  question? 

3 

Again,  you're  speculating  as  to  when  he 

asked  .| 

But  he  appeared  to  have  inquired  about 

some  relevant  aspects  of  it  -- 
Q  Okay. 

A  --  on  March  10th. 


Q  We'll  mark  this  Comstock  Exhibit  3.  And, 
Mr.  Comstock,  is  being  handed  Document  Bates  stamp 
3685  . 

(Plaintiffs'  Exhibit  3,  Email,  was 

marked . ) 

BY  MR.  COLANGELO: 

Q  Mr.  Comstock,  do  you  have  Exhibit  3  in 
front  of  you? 

A  I  do  . 
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is  David  Langdon  asking  you  what  your  schedule  -- 
A  Right . 

Q  --  looks  like  to  receive  a  briefing  on 
the  2020  census  -- 
A  Right . 

Q  --  and  ACS  topics;  is  that  right? 

A  Correct . 

Q  So  is  it  your  understanding  that  he  was 
briefing  the  acting  deputy  secretary  or  that  he 
was  arranging  everything  for  you? 


A  Ag 

a  in , 

I 

ha 

ve 

no 

r  ec 

ol  1  e 

c  t 

i on  of 
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ex 

change . 

So 

i  t 
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pos  s 
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1  e  t  ha 

t  this 
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i e  f ing  i 
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in  the 

3/ 

15  email 
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o 

ne 

in 

the 

sa 

me 

o 

r 

they  c 

ould  be 

di 

f  f  erent . 

I 

do 

n  '  t 

kn 

ow  . 

Q  Okay.  Let's  mark  this  Comstock  5. 

1  This 

is  document  Bates  --  the  witness  has  been 

handed 

Comstock  Exhibit  5  stamped  1321. 

((Plaintiffs'  Exhibit  5,  Memo,  was 

marked . ) 

BY  MR.  COLANGELOp 

|Q  Mr.  Comstock,  do  you  have  Exhibit 

5  in} 
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front  of  you? 

•  i  do. 

Q  Have  you  seen  this  document  before? 

A  I  have . 

Q  When's  the  first  time  you  saw  this 
document  ? 

A  Probably  when  we  reviewed  a  draft  in  the 
Justice  Department. 

Q  Okay.  When  was  that? 

A  I  couldn't  tell  you  the  date. 

Q  Was  it  near  in  time  to  the  date  below 
Secretary  Ross's  signature,  which  is  June  21, 

2018? 

A  I'd  say  that's  likely,  yes. 

Q  When's  the  last  time  you  saw  this 
document  ? 


A  Right  now. 

Q  When's  the  last  time  before  right  now 

that  you  saw  this  document? 

A  I  think  maybe  yester  day.  I  can ' t  recall. 
Q  Okay.  Did  you  draft  this  memo? 

A  I  did  not  draft  this  memo,  no. 
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Q  Did  you  assist  in  drafting  this  memo? 

A  I  provided  some  edits  to  this  memo. 

Q  Okay.  Who  else  assisted  in  providing 

edits  to  the  memo? 

A  The  Office  of  General  Counsel. 

Q  Who  in  the  Office  of  General  Counsel? 

A  I  believe  Mike  Walsh. 

Q  Anyone  else? 

A  There  may  have  been  other  counsel.  I 
don ' t  know . 

Q  Did  Peter  Davidson  provide  edits  to  this 
memo  ? 


A  It's  entirely  possible  he  did. 

Q  Did  James  Uthmeier  provide  edits  to  this 
memo  ? 

A  It's  possible,  yes. 

Q  The  second  sentence  of  this  memo  says, 
"Soon  after  my  appointment  as  Secretary  of 
Commerce,  I  began  considering  various  fundamental 

issues  regarding  the  upcoming  2020  census, 

including  funding  and  content.  Part  of  these 
considerations  included  whether  to  reinstate  a 
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citizenship  question,  which  other  senior 
administration  officials  had  previously  raised." 
m  Yes  . 


bo 

you 

see  that? 

I 

do  . 

Do 

you 

r ecal 1  when  -  - 

strike 

that  .1 

Do 

you 

know  what  time 

period 

the) 

Secretary  is  referring  to  in  this  memo  when  he 

says,  "Soon  after  my  appointment,  I  began 

considering  various  fundamental  issues"? 

A  Well,  it  appears  that  he  would  be  talking 
about  spring  of  2017. 

Q  And  the  Secretary  says  in  this  memo,  "My 
staff  and  I  thought  reinstating  a  citizenship 

question  could  be  warranted." 

Do  you  see  that  line? 

®  Yep. 

Q  Okay.  Who  is  the  Secretary  referring  to 
when  he  says  my  staff  and  I? 

A  That  probably  includes  me  and  could 
include  other  staff. 

Q  Which  other  staff? 
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Other  staff  involved  in  this  process 
include  James  Uthmeier,  Mike  Walsh, 
Teramoto,  the  Census  staff.  You  know, 
the  entire  department  that  works  for  him, 


Q  Okay.  He  refers  in  that  line  to,  "My 
staff  and  I  thought  reinstating  a  citizenship 

question  could  be  warranted." 

Is  that  right? 

A  Right.  So  he's  likely  talking  about  mej| 
And,  again,  whether  he  discussed  this  with 
Eric  Branstad,  I  have  no  idea.  Izzy  Hernandez  was 
working  on  this  for  a  while,  so  he  might  have 
talked  to  him  about  it.  And  then,  obviously, 

James  Uthmeier  was  working  on  this.  Ellen  Herbst, 
whether  he  discussed  it  with  her,  I  don't  know. 

Q  Let  me  ask  you  another  question  about 
your  review  of  this  memo.  You  mentioned  that 
before  today,  the  last  time  you  saw  it  was 
yesterday;  is  that  right? 

A  Right.  Counsel  showed  it  to  me. 

Q  And  who  was  present  at  that  meeting? 
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Q  And  who  did  you  discuss  it  with  when  you 
were  shown  this  --  the  draft  of  this  memo  before 
June  21st? 

A  I  would  have  discussed  it  with  counsel. 

Q  The  same  counsel  you  just  identified? 

A  No.  Because  I  wasn't  working  with  the 
Justice  Department  folks  at  the  time.  So  this 
would  have  been  internal  at  Commerce. 

Q  Okay.  I  thought  you  said  it  came  over 
from  the  Justice  Department. 

A  It  did,  the  first  draft. 

Q  Okay.  What  do  you  mean  by  I  wasn't 
working  with  Justice  Department  folks  at  the  time? 

A  I  was  not  involved  with  direct 
interaction  with  the  Justice  Department  -- 

Q  Okay . 

A  --  I  was  seeing  them  through  the  Office 
of  General  Counsel . 

Q  So  you  discussed  with  your  colleagues  in 

OGC  ? 

A  Correct . 

Q  The  same  colleagues  who  are  here  today? 
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A  Michael  Walsh,  I  know  I  did.  I  don't 
recall  if  I  discussed  with  David  or  not. 

Q  Anyone  else? 

A  I  likely  talked  to  James  Uthmeier. 

Q  Anyone  else  outside  -- 
A  Peter  Davidson. 

Q  I'm  sorry.  Please  answer. 

A  No.  Peter  Davidson.  But  those  would 
have  been  the  likely  candidates.  Again,  I  don't 
recall  the  exact  discussions. 

Q  This  was  two  months  ago,  correct? 

A  Correct . 

Q  Did  you  discuss  the  draft  of  this  memo 
with  anybody  outside  the  Office  of  the  General 

Counsel  at  Commerce? 

A  Other  than  when  the  Secretary  signed  it, 

no  . 

Q  Okay.  Tell  me  who  you  discussed  it  with 
when  the  Secretary  signed  it? 

A  The  Secretary. 

Q  And  what  did  you  discuss  with  him  when  he 
signed  it? 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  46  of  279 


3 

3 

3 

3 

3 


10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


21 


Page  101 

A  Mr.  Secretary,  the  Justice  Department 
recommends  that  we  file  this  supplemental  memo, 
and  so  we  recommend  you  sign  it. 

Q  And  did  he  read  it  when  you  showed  it  to 

him? 

A  I  believe  he  did,  yes. 

Q  Had  you  shown  it  to  him  before  that 
conversation? 

A  I  -  -  I  don ' t  know . 

Q  Do  you  know  if  OGC  had  shown  it  to  him 
before  that  conversation? 

A  It's  entirely  possible,  yes. 

Q  Do  you  know  if  the  Justice  Department 
showed  it  to  him  before  that  conversation? 

A  I  don't  believe  the  Justice  Department 
came  over  to  meet  with  them. 

Q  Did  you  talk  with  anyone  other  than  the 
Secretary  or  your  colleagues  from  the  Office  of 

General  Counsel  about  this  memo  before  June  21st? 
A  Not  that  I  recall . 

Q  Did  you  discuss  with  it 
Karen  Dunn  Kelley? 
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A  That's  entirely  possible,  yeah. 

Q  Okay.  Anyone  else? 

A  Again,  don't  recall  specific  meetings  on 

this.  I  think  it  was  done  largely  in  back  and 
forth  as  people  were  available. 


Q 

A 

Wendy . 
Q 

A 

Q 

A 

Q 


Did  you  discuss  it  with  Wendy  Teramoto? 
No.  I  don't  believe  I  discussed  it  with 

Wendy  is  the  chief  of  staff? 

Yes  . 

And  you  report  to  her? 

Yes  . 


Do  you  know  why  you  wouldn't  have 
discussed  it  with  Wendy? 

A  Wendy  doesn't  get  very  involved  in  the 
policy  matters,  typically. 

Q  Why  not? 

A  Because  she's  chief  of  staff.  That's  her 
call  . 

Q  Got  i t . 

You  mentioned  that  you  were  likely  one  of 
the  people  the  Secretary's  referring  to  when  he 
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1 

says  my  staff  and  I  thought  reinstating  a 

2 

citizenship  question  could  be  warranted. 

0 

A  Uh-huh. 

4 

Q|  Why  did  you  think  in  the  spring  of  2  0 1 7} 

5 

that  reinstating  a  citizenship  question  could  be 

0 

warranted? 

0 

A)  Because  a  citizenship  question  had 

8 

previously  been  asked.  'It's  asked  by  every  otherf 

9 

major  democracy  in  the  world,  so  why  wouldn't  we 

10 

ask?) 

11 

Q  And  why  did  you  want  a  citizenship 

12 

question? 

13 

A)  Again,  I  think  it  provides  important;. 

M 

information  that's  used  for  all  kind  of  programs. 

M 

And  if  you  want  a  complete  and  accurate  census ,| 

16 

you  would  provide  it. 

M 

Q|  What  caused  you  to  form  a  view  on  whetheifi 

18 

the  citizenship  question  should  or  should  not  be 

19 

added? 

20 

A)  When  I  was  --  and  I  didn't  really  know) 

21 

that  it  wasn't  included  in  the  census,  but  once  I 

22 

became  informed  of  that,  it  struck  me  as  odd  that 
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we  don't  ask  the  question. 

Q  And  you  testified  earlier  that  the 
Secretary  is  the  first  person  who  raised  it  to 
you? 

A  In  my  employment  at  the  Department  of 
Commerce ,  yes . 

Q  Do  you  recall  discussing  it  before  you 
worked  at  the  Commerce  Department? 

A  Probably  sometime  in  the  last  30-odd 
years,  I'm  in  --  you  know,  in  political  science 
and  politics,  so  I'm  sure  I  discussed  at. 

Q  But  the  first  time  in  2017  that  you 
recall  considering  this  issue  is  when  the 
Secretary  raised  it  with  you? 

A  Correct . 

Q  And  this  memo  says  the  Secretary  began 
considering  it  soon  after  his  appointment? 

A  Correct  . 

Q  And  his  appointment  was  February  28th 
we've  established  -- 

A  That ' s  correct  . 

Q  --of  2017? 
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Census  Bureau's  processes  for  changing  statistical 
instruments  when  you  formed  a  view  that  the 
citizenship  question  should  be  added? 

MR.  GARDNER:  Objection.  Form. 

BY  MR.  COLANGELO: 

Q  You  can  answer. 

A  Okay.  Well,  again,  I  think  you  need  to 
separate  this  out.  My  decision  or  my  belief  that 
a  --  a  citizenship  question  should  be  included 

does  not  in  any  way  change  the  process  by  which  it 
might  get  included.  So  they're  two  separate 
things.  I  can  hold  the  belief  that  a  certain 
action  might  be  warranted  or  should  be  taken 
independent  of  any  analysis  of  whether  or  not  that 

should  be  done.  That's  two  separate  things.  So  I 
think  you're  conflating  the  two. 

The  fact  that  I  may  think  that  as  an 
object  ive,  hypothetical  question  should  one  be 

added,  I  can  form  that  belief  quite  quickly  and 

hold  that.  That's,  then,  separate  from  is  that 
the  right  decision  to  make  for  a  variety  of 

reasons,  including  some  of  the  issues  that  you 
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just  outlined. 

Q  And  so  in  forming  your  view  that  a 
citizenship  question  should  be  added  -- 

A  Again,  you're  characterizing  it  in  a  way 
that  I'm  not.  In  forming  my  view  that  a 
citizenship  question  would  be  appropriate  to 
include  in  a  census,  that's  one  thing. 

Q  Okay. 

A  Should  be  added  is  a  separate  -- 

Q  Hang  on  a  second.  I  haven't  added  a 

question  yet . 

The  Secretary's  memo  says  my  staff  and  I 
thought  reinstating  a  citizenship  question  could 
be  warranted,  right?  And  you've  testified  that 
you  were  among  the  people  he  was  referring  to  when 
he  says  my  staff  and  I. 

A  Right . 

Q  So  you  were  of  the  view  that  the 
citizenship  --  adding  a  citizenship  question  could 
be  warranted? 

A  Yes. 

Q  And  I'm  asking  in  forming  the  view  that 
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1 

adding  a  citizenship  question  could  be  warranted, 

2 

you  relied  only  on  common  sense;  is  that  what  you 

0 

testified? 

4 

MR.  GARDNER:  Objection. 

5 

Mi scharacter i zes  the  witness's  prior  testimony. 

6 

BY  MR.  COLANGELO: 

7 

Q  What  did  you  rely  on  in  forming  that 

0 

view? 

9 

A  So,  again,  the  key  word  is  could.  Could 

10 

be  warranted,  meaning  it  is  worthy  of 

11 

investigating  further.  That  is  what  the  document 

12 

says  . 

13 

Q  What  did  you  rely  on  in  forming  that 

14 

view? 

15 

A  The  fact  that  other  countries  ask  this 

16 

information;  the  fact  that  we  ask  it  on  the  ACS  of 

17 

a  percentage  of  the  population  every  year;  the 

18 

fact  that  as  a  citizen,  most  people  wouldn't  be 

19 

concerned  with  answering  that  question.  All  of 

20 

those  things  are  relevant. 

21 

Q  Did  you  research  the  statistical 

22 

practices  of  other  countries  in  the  spring  of 
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2017? 


A  No  . 

Q  When  did  you  --  did  there  come  a  time 
when  you  researched  the  statistical  practices  of 
other  countries? 

A  Why  would  that  be  relevant? 

Q  Mr.  Comstock,  you  just  testified  that  in 
forming  the  view  that  adding  a  citizenship 
question  could  be  warranted,  among  the  things  you 

considered  was  that  other  countries  do.  So  I'm 
asking  you  -- 


A  Okay. 

Q  --  did  you  research  the  practices  of 
other  countries? 

A  By  that,  you  mean  did  I  --  did  I 
determine  that  other  countries  ask  the  question? 

Yes  . 

Q  In  the  spring  of  2017? 

A  Yeah.  I  think  we  did  a  quick  Google 
search,  you  know. 

Q  So  you  Googled  the  census  practices  of 
other  countries  in  order  to  determine  that  adding 
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a  citizenship  question  could  be  warranted? 

A  Again,  my  formulation  of  a  --  of  a 
decision  that  it  could  be  warranted  is  largely 

based  on  common  sense. 

Q  Okay.  I  just  want  to  make  sure  that  I 
understand.  That  as  to  the  part  of  your  answer 
that  related  to  the  practices  of  other  countries, 

in  the  spring  of  2017,  you  formed  that  view  by 

Googling  it? 

A  I  may  have  asked  if  other  countries  did 
it  or  I  may  have  gotten  online  and  looked.  I 
don ' t  recall. 

Q  Who  would  you  have  asked  if  you  asked? 

A  I  likely  would  have  asked  somebody  from 
Census  or  I  might  have  asked  David  Langdon . 

Q  And  if  you  asked,  would  that  be  reflected 
in  your  --  in  your  email  or  your  memo  somewhere? 

A  If  it  was,  you  could  have  found  the 

email.  So  I,  obviously,  did  not  send  an  email  if 
I  asked  that  question. 

Q  Okay.  The  -- 

MR.  GARDNER:  Matt,  I'm  sorry.  I  didn't 
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IQ 

Who  are  those  other  senior  admini st rat ic 

officials? 

(A 

You'd  have  to  ask  the  Secretary.} 

IQ 

You  don't  know  yourself?} 

3 

I  don ' t . 

IQ 

You  have  no  idea  which  other  senior 

administration  officials  raised  this  question, 

other 

than  the  Secretary?} 

3 

No.| 

IQ 

You  never  asked  him  where  the  idea  came 

from?} 

3 

Nope  . 

IQ 

He  never  told  you  where  the  idea  came 

from? 

3 

Nope  } 

IQ 

You  spent  a  lot  of  time  on  this  issue? 

(A 

Not  relative  to  a  lot  of  other  things  I 

work  on ,  no . 

IQ 

How  would  you  characterize  the  amount  of 

time  you  spent  on  this  issue? 

|A 

One  one - hundredth  of  my  time. 

IQ 

You  agree  that  it ' s  an  important  issue? 
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© 

Correct . 

Ql 

(It  was  important  to  the  Secretary?,: 

© 

Correct . 

Ql 

He  was  motivated  to  get  this  done?; 

N 

He  was  working  on  a  lot  of  different;; 

issues 

at  the  time . 

Ql 

But  this  one  was  important  to  him?: 

© 

Yes®  Absolutely. 

Ql 

Okay.  And  when  you  saw  the  draft  of  this 

memo  before  June  21st  and  it  refers  to  other 

senior 

administration  officials,  you  didn't 

yourself  have  any  view  or  understanding  of  who) 

those 

other  administration  officials  were? 

© 

I  did  not ,  no . 

Ql 

You  didn't  ask  the  secretary  who  those) 

other 

administration  officials  were?,; 

© 

No  | 

Ql 

Okay.  When  recommending  that  he  sign  the 

memo  , 

he  didn't  say  to  you  who  are  the  other 

senior 

--  who  the  other  senior  administration 

officials  were? 

A| 

We  did  not  discuss  that,  no  | 
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Q  And  you  said  this  came  over  from  the 
Justice  Department? 

A  Correct  . 

Q  Who  sent  it  over,  do  you  remember? 

A  I  don ' t  know . 

Q  Let's  mark  Exhibit  6. 

(Plaintiffs'  Exhibit  6,  Email,  was 

marked .  ) 

MR.  COLANGELO:  The  witness  has  been 

handed  document  stamped  2561.  This  has  been 
marked  Exhibit  6. 

BY  MR.  COLANGELO: 

Q  Do  you  have  Exhibit  6  in  front  of  you? 

A  I  do  . 

Q  Have  you  seen  this  email  before? 

A  I'm  not  on  the  email,  so,  no. 

Q  So  this  is  the  first  time  you've  seen 

this  message  ? 

A  Yeah.  I  --  I  don't  recall  seeing  this 
when  it  was  sent. 

Q  Is  today  the  first  time  you've  seen  this 
ema i 1 ? 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  58  of  279 


3 

3 

© 

© 

© 


10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


21 


Page  117 

talk  to . 

Q  Did  the  Secretary  speak  with  Mr.  Bannon 
that  night? 

A  I  don ' t  know . 

MR.  GARDNER:  Objection.  Calls  for 

speculation.  Lack  of  foundation. 

THE  WITNESS:  I  do  not  know. 

BY  MR.  COLANGELO: 

Q  Did  the  Secretary  speak  with  Kris  Kobach 
on  April  7,  2017? 

A  No  idea . 

Q  Did  you  join  a  call  with  the  Secretary 
regarding  the  census  on  April  5th  of  2017? 

A  I  have  no  idea. 

Q  You  don't  know  if  you  joined  the  call 
with  the  Secretary  on  April  5th  of  2017? 

A  I  don't  know  what  I  was  doing  on 
April  5,  2017  without  looking  at  a  calendar  or 

something  else  that  would  remind  me.  I'd  have  to 
go  t  hrough  my  emails  that  day.  I  could  not  tell 
you  what  I  was  doing  on  that  day. 

Q  Do  you  know  who  Kris  Kobach  is? 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  59  of  279 


<s 

© 

m 

m 

m 

m 

9 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  118 

A  I  believe  he's  somebody  with  State  of 
Kansas  maybe . 

Q  And  have  you  spoken  to  Mr.  Kobach  before? 

A  I've  never  spoken  to  Mr.  Kobach. 

Q  Have  you  emailed  with  Mr.  Kobach? 

A  I've  never  emailed  with  Mr.  Kobach. 

Q  And  after  the  call  that's  referred  to  in 
this  email,  did  the  Secretary  tell  you  what  he 

discussed? 


A  No. 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  No. 

BY  MR.  COLANGELO: 

Q  Who  would  know  what  was  discussed  on  this 
phone  call? 


MR.  GARDNER:  Objection.  Calls  for 

speculation.  Also,  lack  of  foundation. 

BY  MR.  COLANGELO: 

Q  You  can  answer. 

A  The  parties  to  the  call . 

Q  You  were  working  on  the  census  in  the 
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spring  of  2017,  correct? 

A  Yes. 

Q  And  the  Secretary  frequently  asked  you 
for  updates  on  the  census  -  related  matters  in  the 
spring  of  2017,  right? 

A  I  wouldn't  characterize  it  as  frequently. 

Q  Did  the  Secretary  ever  ask  you  for 
updates  on  census  matters  in  the  spring  of  2017? 

A  Yes ,  he  did . 

Q  Did  he  ever  update  you  on  developments 
that  he  was  aware  of  regarding  the  census  in  the 
spring  of  2017? 

A  It's  unusual  for  the  Secretary  to  update 
me  on  anything. 

Q  Would  the  Secretary  have  told  you  if  he 
had  a  conversation  with  Steven  Bannon  about  the 
census  ? 

A  Not  necessarily. 

Q  Would  he  have  told  you  if  he  had  a 
conversation  about  the  census  with  Kris  Kobach? 

A  Not  necessarily. 

Q  Why  not? 
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MR.  GARDNER:  Objection.  Form. 


THE  WITNESS:  I  wouldn't  speculate,  but} 

he  1 

's  the  Secretary.  He  makes  his  own  decisions. | 

BY 

MR.  COLANGELO  | 

Q!  So  has  the  Secretary  ever  told  you  about! 

a  conversation  he  had  with  someone  else? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  Yes.  He  reports  to  me 

sometimes  if  he  feels  that  it's  essential  that  I 
know  the  substance  of  conversation. 

BY  MR.  COLANGELO: 

©  Okay. 

MR.  COLANGELO:  Can  we  mark  this 

Exhibit  7? 

(Plaintiffs'  Exhibit  7,  Email,  was 

marked . ) 

THE  WITNESS:  Thank  you  very  much. 

BY  MR.  COLANGELO: 

Q  Handed  the  witness  a  document  stamped  763 
and  marked  Exhibit  7 . 

Mr.  Comstock,  do  you  have  Exhibit  7  in 
front  of  you? 
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!  do- 

Have  you  seen  this  email  before?) 

No ,  I  haven ' t . 

IQ 

(This  is  the  first  you've  ever  seen  this 

email ? 

3 

Yes  . 

IQ 

Okay.  If  you  turn  to  the  second  page  -- 

IA 

I'm  sorry.  I'm  just  reading  the 

document . 

Okay| 

IQ 

Do  you  see  at  the  bottom  of  page  --  of 

the  first  page  of  this  exhibit,  Mr.  Comstock|| 

there ' s 

an  email  from  Kris  Kobach  to 

Wendy  Teramoto  -- 

3 

Right  || 

IQ 

0-  on  July  21,  2017;  is  that  right?) 

3 

That's  what  it  says. 

IQ 

And  the  email  says,  "Wendy,  nice  meeting 

you  on 

the  phone  this  afternoon.!  Below  is  the 

email  that  I  sent  to  Secretary  Ross.  He  and  I  had 

spoken 

briefly  on  the  phone  about  this  issue  at 

the  direction  of  Steven  Bannon  a  few  months 
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earlier .  " 

Do  you  see  that? 

A  I  s  ee  that . 

Q  Okay.  That  was  the  call  on  April  5th 
that  we  were  just  talking  about,  right? 

MR.  GARDNER:  Objection.  Lack  of 

foundation.  Calls  for  speculation. 

THE  WITNESS:  Doesn't  specify  when  the 


phone 

BY  MR  . 

call  took  place§ 

COLANGELO® 

IQ 

And  did  Wendy  tell 

you  she  got  this  email 

from  Kris  Kobach  in  July  of 

2017?! 

3 

No  .  | 

IQ 

You've  never  spoken 

to  Wendy  about! 

Kris  Kobach,  at  all? 

A  Not  that  I  recall . 

Q  Is  there  anyone  else  that  you're  aware  of 
that  Steven  Bannon  directed  the  Secretary  to  talk 

to  about  the  census,  other  than  Kris  Kobach? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  I  have  no  knowledge  of  any 
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conversations  with  Steven  Bannon,  so  I  wouldn't 
know  who  he  might  have  suggested  the  Secretary 
talk  to . 

BY  MR.  COLANGELO: 

Q  Have  you  ever  spoken  to  Steven  Bannon 
yourself  ? 

A  I  have  never  spoken  to  Steven  Bannon 
myself . 

MR.  COLANGELO:  Can  we  have  this  marked 

Exhibit  8? 

(Plaintiffs'  Exhibit  8,  Email,  was 

marked . ) 

BY  MR.  COLANGELO: 

Q  This  is  document  stamped  3709. 

A  Uh-huh. 

Q  Do  you  have  Exhibit  8  in  front  of  you? 

A  Uh-huh. 

Q  Who's  Mark  Neuman? 

A  Mark  Neuman  is  a  former  --  I  think  he  was 
formally  chair  of  a  census  advisory  committee,  and 
he  was  a  member  of  the  transition  --  I  don't  know 
which  aspect  of  transition  but,  basically, 
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THE  WITNESS:  Again,  if  we  were 

considering  changing  the  questions,  it  would  be 
important  to  know. 

BY  MR.  COLANGELO: 

Q  And  if  you're  considering  adding  a 
citizenship  question,  it  would  also  be  important 
to  know  the  response  rates  on  all  demographic 

questions;  is  that  right? 

A  That  would  be  one  of  the  questions  you 
would  ask ,  yes . 


Q  Okay.  Did  the  Secretary  discuss  the 
citizenship  question  with  Mr.  Newman  in  the  spring 

of  2017? 

A  You'd  have  to  ask  the  Secretary. 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 


BY  MR.  COLANGELO: 

Q  I'm  sorry.  You  were  both  speaking  at  the 
same  time . 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 


BY  MR.  COLANGELO: 
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Q  And  now  please  answer. 

A  I  would  say  you'd  have  to  ask  the 
Secretary . 

Q  Did  he  ever  tell  you  that  he  spoke  with 
Mr.  Newman  about  the  citizenship  question? 

A  I'm  fairly  certain  he  was  --  he  did  talk 
to  him  at  some  point . 

Q  Okay.  When  was  that? 

A  I  couldn't  tell  you. 

Q  Did  Mr.  Newman  ever  say  to  you  that  he 
had  spoken  to  the  Secretary  about  adding  a 


citizenship  question? 

A  It's  possible,  yeah. 

Q  Okay.  When  did  he  tell  you? 

A  Again,  I  don't  recall  the  exact  date. 

Q  Try  to  place  it,  roughly. 

A  To  your  question,  was  there  discussion  of 
the  possibility  of  adding  a  citizenship  question 

in  the  spring?  Yes.  That  does  not  mean  any  firm 
decision  had  been  made.  We  were  exploring  the 
opportunity . 

Q  I'm  not  asking  you  about  decisions.  I'm 
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information,  so,  clearly,  at  some  point,  it  was 
asked.  I  cannot  tell  you. 

Q  Can  you  tell  me  what  you  mean  by  decision 
memo  ? 

A  The  memo  that  the  Secretary  produced 
documenting  his  decision.  There  was  a  reference 
to  other  response  rates  and  demographic.  So, 
clearly,  at  some  point,  the  information  became 

available . 


Q  And  you're  referring  to  the 
March  26,  2018  from  the  Secretary  to  Karen 

Dunn  Kelley? 

A  Yes. 

Q  But  you  don't  recall  seeing  that 
information  --  strike  that. 

MR.  COLANGELO:  Let's  mark  Exhibit  9. 

(Plaintiffs'  Exhibit  9,  Email,  was 

marked . ) 

BY  MR.  COLANGELO: 

Q  We  have  marked  a  document  stamped  3694  as 
Exhibit  9.  Do  you  have  this  email  in  front  of 
you? 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  68  of  279 


<s 

© 

© 

3 

© 

© 

© 


10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  138 

A  I  do# 

Q  Have  you  seen  this  email  before? 

m  Yes. 

Q  Before  today,  when  is  the  last  time  you 
saw  this  ema i 1 ? 

A  Ye  s  t  e  r day . 

Q  And  this  is  an  email  from 
Brooke  Alexander  to  you  with  a  copy  to 
Wendy  Teramoto;  is  that  right? 

A  Correct  . 

Q  Dated  April  20,  2017? 

A  Yep. 

Q  And  did  you  understand  this  to  be  a 
message  from  the  Secretary? 

A  That's  what  Brooke's  message  says. 

Q  Brooke  has  access  to  the  Secretary's 
ema i 1 ? 

A  Yes. 

Q  And  is  it  --  okay.  Withdrawn. 

Are  you  familiar  with  the  National 
Advisory  Committee  on  Racial,  Ethnic  and  Other 
Populations  ? 
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Q  You  have  no  idea  what  the  National 
Advisory  Committee  is? 

A  I  mean,  I  know  it's  an  advisory  committee 
to  Census,  but  outside  of  that,  I  --  I  couldn't 
tell  you  what  they  do,  other  than  what  their  title 

suggests  that  they  do. 

Q  So  you're  aware  that  there's  a  National 
Advisory  Committee  on  Racial,  Ethnic  and  Other 

Populations  that  advises  the  Census  Bureau? 

A  I  take  that  from  this  email  that's 
correct ,  yes . 

Q  And  what  do  you  understand  the  role  of 
the  advisory  committee  to  be? 

A  To  provide  advice  to  the  Census  Bureau. 

Q  Okay.  The  message  from  Brooke  speaking 
for  the  Secretary  to  you  says,  "Earl,  Census 

director  has  on  April  29th  a  meeting  of  the 

National  Advisory  Committee.  We  must  get  our 
issue  resolved  before  this"  --  exclamation  point, 

and  the  must  is  underlined. 

Do  you  see  that? 
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3 

3 

3 

I  see  that . 

What  is  our  issue? 

I  couldn't  tell  you. 

IQ 

Our  issue  is  the  citizenship  question, 

right ? 

MR.  GARDNER:)  Objection^  Calls  for 

speculation.  Lack  of  foundation. 

{tHE  WITNESS:)  §  would  say  likely  not  § 

actually,  given  there's  no  reason  to  believe  the 

National  Advisory  Committee  on  Racial,  Ethnic  and 

Other  Populations  would  be  advising  on  a 
citizenship  question. 

BY  MR.  COLANGELO: 

Q  Were  there  other  issues  that  you'd  been 
talking  about  with  the  Secretary  involving  the 
census  in  the  spring  of  2017  that  would  relate  to 

the  National  Advisory's  mandate? 


(A 

Certainly 

the  SOGI  question  would,  and 

the  MENA  question 

would  .) 

IQ 

But  the  notification  date  for  the  SOGI 

question  was  at  the  end  of  March  in  2017  --  for 

the  SOGI  topics,  I  should  say,  correct? 
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A  Correct  § 

Q  So  that  was  already  resolved  by  April, 
right  ? 

A  I'm  not  certain  of  the  timing,  but  MENA, 

I  think,  was  not  resolved  until  sometime  in  the 
spring  or  summer. 

Q  And  sticking  with  the  SOGI  question  -- 
and  for  the  record,  that'  S-O-G-I.  SOGI  stands 


for  sex 

orientation  and  gender  identity® 

© 

Corr  ec  t|| 

Q) 

Would  you  conclude  if  the  Secretary 

referred  to  a  National  Advisory  Committee  on 

Racial 

and  Ethnic,  Populations  that  the  SOGI 

question  would  be  what  he  had  in  mind? 

A  I  would  guess.  Again,  this  is 
speculation,  but  my  best  guess,  based  on  this 

reference,  is  probably  more  like  the  MENA  issue  is 

what  was  in  front  of  us. 

Q  Okay.  And  describe  the  MENA  issue? 

A  The  Middle  Eastern  North  African 
question.  There's  a  question  as  to  whether  you 
ask  two  questions  or  you  ask  one  question.  And 
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1 

|t  '  s  not  a  topic  I  spent  a  tremendous  amount  of 

2 

time  on,  but  it  was  something  that  the  Census  was 

3 

very  much  discussing  at  the  time. 

4 

Ql  lAnd  had  you  discussed  that  issue  with  the 

© 

Secretary? 

6 

Al  We  had  a  conversation  or  two  about  it. 

© 

And,  again,  it  was  largely  in  the  context  of  which) 

© 

way  to  go  on  that  question. 

9 

Q  And  why  would  the  Secretary  have  said 

f-f 

that  that  issue  must  be  resolved  by  April  29th? 

111 

MR.  GARDNER:  Objection.  (Calls  for 

12 

speculation^  Lack  of  foundation.) 

13 

BY  MR.  COLANGELO: 

14 

Q  You  can  answer. 

u 

A  You  know,  again,  at  that  point  --  this  isl 

M 

shortly  before  a  --  if  I  recall  correctly,  a 

II 

Congressional  hearing  that  was  going  to  go  into 

11 

the  census  and  probably  wanted  to  have  a  position 

1  9 

to  recommend  to  Director  Thompson  as  to  what  he 

20 

should  say  to  the  advisory  group.)  Again,  I  don't 

II 

recall  this  reference  or  precisely  what  he  was 

22 

speaking  to. 
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Q  Okay.  This  isn't  a  topic  you'd  spent  a 
lot  of  time  on,  right,  the  Middle  Eastern 
North  African  question? 

A  Correct  § 

Q  There ' s  no  reason  the  Secretary  would 
have  referred  to  it  as  our  issue,  is  there? 

MR.  GARDNER:  Objection.  Calls  for 

speculation.  Lack  of  foundation. 

THE  WITNESS:  Again,  depending  on  if  his 

perception  was  that  there  was  an  administration 

policy  call  to  make  on  it,  he  would  refer  to  it  as 
our  issue . 

BY  MR.  COLANGELO: 

Q  He  could  also  have  referred  to  the 
citizenship  issue  as  your  issue,  right? 

MR.  GARDNER:  Objection.  Calls  for 

speculation.  Lack  of  foundation. 

THE  WITNESS:  Again,  I  would  say  looking 
at  the  context  of  the  email,  I  would  say  that's  an 

unlikely  connection. 

BY  MR.  COLANGELO: 

Q  And  by  April  20th  of  2017,  how  many  times 
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had  you  discussed  the  citizenship  question  with 


Secretary  Ross? 

A  I  have  no  idea. 

Q  More  than  a  handful? 

A  Possibly . 

Q  Okay.  Would  you  say  he  was  extremely 
interested  in  the  issue? 

A  Certainly,  when  he  raised  it,  he  was 
interested  in  it . 


Q  Okay.  You  wouldn't  say  he  was  extremely 
interested  in  the  MENA  question,  right? 

A  When  we  discussed  it,  he  was  equally 
interested  in  that. 

Q  He  didn't  raise  it  with  you  with  the  same 
frequency  he  raised  the  citizenship  question, 
right  ? 

A  That ' s  correct . 

Q  Why  was  Wendy  Teramoto  copied  on  this 
email ? 

MR.  GARDNER:  Objection.  Calls  for 

speculation . 

THE  WITNESS:  Couldn't  tell  you. 
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BY  MR.  COLANGELO: 

Q  Did  you  speak  with  her  about  this  issue 
after  you  got  this  message? 

A  It's  possible.  I  don't  recall. 

MR.  COLANGELO:  Can  we  mark  this 

Exhibit  10? 

(Plaintiffs'  Exhibit  10,  Email,  was 

marked . ) 

BY  MR.  COLANGELO: 

Q  Handed  the  witness  a  document  stamped 
3710  and  we've  marked  it  as  Exhibit  10. 

A  Okay. 

Q  Have  you  read  this  email? 

©  Yep. 

Q  Okay.  You've  seen  this  email  before? 

A  I  have . 

Q  When's  the  last  time  you  saw  this  email? 

A  Yesterday. 

Q  When  you  saw  this  email  yesterday,  was  it 
redacted  as  it  is  in  the  form  I've  shown  it  to  you 

now  or  was  it  unredacted? 

A  It  was  redacted. 
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Okay.  And  you  see  that  the  Secretary  has 
written  you  an  email  on  May  2,  2017  that  says, 

quote,  worst  of  all,  they  emphasize  they  have 

settled  with  Congress  on  the  questions  to  be 
asked.  I  am  mystified  why  nothing  has  been  done 
in  response  to  my  months '  old  request  that  we 
include  the  citizenship  question.  Why  not? 

Do  you  see  that? 

A  I  s  ee  that . 

Q  When  did  the  Secretary  make  his  months' 
old  request  to  include  the  citizenship  question? 

A  Again,  sometime  in  the  spring. 

Q  Probably  on  March  10th  when  you  emailed 
him  the  Wall  Street  Journal  blog  post? 

A  Potentially.  I  don't  recall. 

Q  Who  does  the  "they"  refer  to  in  the  line 
I  just  read  you  from  the  Secretary's  email? 

MR.  GARDNER:  Objection.  Calls  for 

speculation . 

THE  WITNESS:  I  don't  know. 

BY  MR.  COLANGELO: 

Q  You  mentioned  a  minute  ago  the  Census 
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director  in  the  --  this  time  period,  had  an 
upcoming  House  appropriation  hearing;  is  that 
right  ? 

A  I  believe  I  said  the  Secretary  had  an 
upcoming  House  appropriation  hearing. 

Q  Do  you  remember  the  date  of  that  hearing? 
A  I  don ' t . 

MR.  COLANGELO:  Can  we  mark  this  Exhibit 


Number  11? 

(Plaintiffs'  Exhibit  11,  Email,  was 


marked . ) 

BY  MR.  COLANGELO: 

Q  Okay.  This  is  --  have  you  had  a  chance 


to  look  at  this  email? 

A  Lot  of  black  spots  on  it.  Okay. 

Q  Have  you  seen  this  email  before? 

A  Apparently  I  must  have  seen  it  when  I 
wrote  i t . 

Q  When's  the  last  time  before  today  you  saw 
this  email? 


Probably  May  1,  2017. 

Okay.  And  does  this  email  reflect  that 
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1 

you  sent  the  Secretary,  Director  Thompson's  Housel 

2 

appropriation  subcommittee  written  testimony? 

3 

3  fes| 

4 

Q|  lAnd  his  testimony  was  for,  quote,  this 

3 

Wednesday? 

6 

A!  iRiqhtt  (That's  what  it  appears  | 

3 

Q  lAnd  if  I  told  you  that  --  oh,  if  you  look 

8 

at  the  subject  line  it  says,  Wednesday,  May  3rdf| 

3 

f s  that  right? 

10 

A  That's  correct. 

It 

Q|  lOkay®  So  let's  refer  back  to  Exhibit  10j 

12 

A  iYep| 

1 3 

Q|  iNow  that  you  see  the  day  before  you  had 

M 

sent  the  Secretary  Mr.  Thompson's  written) 

11 

testimony  for  the  House  appropriation  subcommittee 

16 

hearing  -- 

17 

A  iRight|| 

11 

Q  --  what  do  you  understand,  worst  of  all 

i|9 

they  emphasize  they  have  settled  with  Congress  tol 

20 

meant') 

2  f 

iMR .  GARDNER§  Same  objection.!  Calls  for 

22 

speculation . 
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THE  WITNESS:  Again,  I'm  not  sure  without 

further  context  who  they  is.  He  could  be 
referring  to  that  advisory  committee  that  you  had 

had  in  a  previous  email .  He  could  be  referring  to 
Census . 

BY  MR.  COLANGELO: 


Q  Does  the  advisory  committee  establish  the 
content  for  the  census? 

©  Aga  in,  the  context  of  this  email  is  that 

somebody  appears  to  be  emphasizing  that  they've 

settled  with  Congress  on  the  questions.  That 
clearly  is  not  the  case,  because  questions  aren't 

due  until  March  of  2018.  So  they  couldn't  have 
settled  on  the  questions. 

Q  And  you  see  that  at  the  top  of 
Exhibit  10,  you  email  the  Secretary  saying,  "On 

the  citizenship  question,  we  will  get  that  in 

place " ? 


A  Uh-huh. 

Q  Do  you  see  that? 

A  Yep. 

Q  What  did  you  mean  by 


that  ? 
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A  Well,  it  means  that  we're,  as  instructed, 
going  to  continue  to  work  on  developing  a 
citizenship  question,  and  that  process  --  again, 

it's  probably  helpful  at  this  point  to  explain  on 

the  policy  side,  right,  you  formulate  --  you 

formulate  something  that  you  think  you  would  like 

to  do,  and  then  you  go  explore  that.  That's  my 
job,  is  to  go.  Secretary  says,  I  think  this  might 
be  a  good  idea,  you  run  it  down,  and  you  track 

down  the  issues,  and  you  say  --  you  know,  first 

question  I  usually  ask  is,  okay,  is  this  something 
that  Department  of  Commerce  does?  Do  we  have 
legal  authority  to  do  this?  Once  you  clear  those 


two  thresholds,  now  you  get 

to  work. 

But  I  don ' t  spend  a 

lot  of  time 

chasing 

down  things  that  people  are 

not  planning 

on  doing.} 

© 

So  you  -- 

N 

So  there  has  to  be 

some  initial 

threshold 

decision  that  this  is  worth 

pursuing .  ( 

Q  Now,  let  me  stop  you  there,  because  you 
said  a  minute  ago,  as  instructed.  And  you're 
referring  to  instructions  from  the  Secretary, 
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corr ec 


t? 


A  To  pursue,  exploring  the  question. 

Q  This  was  instructions  to  add  the  question 
in  response  to  my  months '  old  request  that  we 
include  the  citizenship  question,  correct? 

A  This  would  be  instructions  to  review  and 
consider  and  present  to  him  information  that  would 

allow  him  to  make  a  decision  on  whether  or  not  to 
take  final  action. 

Q  Mr.  Comstock,  I'm  just  asking  you  what 
you  understood  on  May  2nd  -- 

A  And  that's  what  I'm  telling  you  I 
understood  on  May  2nd. 


question . 


Hold  on  one  second. 

Let  me  finish  the 

1 

Uh-huh .) 

(The  Secretary  wrote, 

"I  am  mystified  why 

nothing  has  been  done  in  response  to  my  months ' 

old  request  that  we  include  the  citizenship 

question . " 

And  you  responded,  "On  the  citizenship 
question,  we  will  get  that  in  place"? 
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A  Correct  § 

Q  Okay.  So  my  question  is:  By  we  will  get 

that  in  place,  what  did  you  mean? 

A  I  meant  that  I  will  present  to  you  the 
information  and  the  process  necessary  for  you  to 

decide  if  you  would  like  to  pursue  this  question. 

Q  Your  email  says  we  will  get  that  in 
place,  correct? 

A  I  mean,  we  will  get  in  front  of  you  the 
necessary  information  for  you  to  make  a  decision. 

Part  of  my  role  in  this  process  is  explaining  to 
people  who  have  never  worked  in  government  before 

that  there  are  processes  that  you  have  to  follow 
in  order  to  make  an  action  happen.  You're  dealing 
with  people  who  are  used  to  being  able  to  make  a 
decision  and  it  simply  goes  into  effect. 

3  Okay. 

A  That's  not  the  way  the  U.S.  government 
works . 

Q  So  the  process  that  you  then  go  on  to 
tell  the  Secretary  he  has  to  follow  is  later  in 

your  message;  is  that  right? 
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A  That  part  of  the  process,  yes. 

Q  And  that  email  says  we  need  to  work  with 
Justice  to  get  them  to  request  that  citizenship  be 

added  back  as  a  census  question;  is  that  right? 

A  That's  right® 

Q  Why  would  you  say  you  needed  to  work  with 
the  Justice  Department  to  get  them  to  request  that 

citizenship  be  added  back? 

A  Because  based  on  a  very  preliminary 
review,  they  appeared  to  be  the  most  likely 

government  body  that  would  have  a  specific  need 
for  the  information  that  would  support  adding  a 
citizenship  question  to  the  decennial  census. 

Q  Who  conducted  that  preliminary  review? 

A  We  were  told  by  the  Census  Bureau  that 
the  Justice  Department  was  the  person  that  had 

requested  the  citizenship  question  on  the  ACS  and 
that  they  utilized  the  ACS  data  for  Voting  Rights 

Act  information. 

Q  Who  in  the  Census  Bureau  told  you  that? 

A  I  couldn't  tell  you. 

Q  And  why  did  you  need  a  request  from 
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Justice? 


A  Again,  based  on  the  preliminary  review, 
the  understanding  we  had  was  questions  are  added, 

based  on  requests  from  a  government  agency.  There 
is  such  a  thing  as  the  Paperwork  Reduction  Act 

where  you  have  to  justify  to  OMB  why  do  I  need 
this  information?  That  has  to  get  cleared.  So 


there  are  certain  hurdles  you  have  to  get  through. 

So  if  at  the  end  of  the  day  the  Secretary  decided 

to  pursue  this  question,  we  would  need  to  clear 

certain  legal  thresholds. 

Q  Why  not  just  tell  the  Census  Bureau  to 
add  the  citizenship  question  and  say  the  Secretary 
wanted  it? 

A  Because  I'm  not  sure  that  that  would  be 
the  process  they  would  necessarily  agree  to 

follow . 

Q  So  you  had  to  have  it  come  from  DOJ  in 
order  for  the  Census  Bureau  to  agree  to  follow  it? 

A  Again,  that  was  a  preliminary  conclusion 
based  on  a  cursory  analysis. 

Q  Your  email  then  says,  "We  have  the  court 
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1 

cases  to  illustrate  that  DOJ  has  a  legitimate  need 

2 

for  the  question  to  be  included." 

3 

iWhat  court  cases  were  your  referring? 

4 

Al  ■  don't  recall  the  exact  court  cases  .) 

5 

Q  Did  you  research  those  court  cases? 

6 

A|  il  did  research  a  court  case  where  there 

0 

was  a  scenario  in  which  you  would  need  --  it  would 

8 

be  important  to  have  Citizen  Voting  Age  Population) 

9 

data  in  order  to  make  a  Voting  Rights  Act  claim. 

Ifl 

Ql  iHow  did  you  identify  that  case? 

11 

A  By  a  legal  research. 

12 

Ql  iWhat  do  you  mean  by  legal  research?! 

11 

A  Well,  I  think  I  talked  to  --  I'm  trying 

i-1 

to  think  --  I  think  Mark  Neuman  may  have  provided 

|5 

a  case  name.  I  talked  to  James  Uthmeier,  who 

16 

looked  at  some  cases.  Basically  said,  okay,  if 

if  7; 

this  is  the  question  --  I  mean,  it's  what  you  do 

i-  8 

as  an  attorney  all  day  long,  is  to  go  find  cases 

if  9 

to  support  what  you're  looking  for .} 

20 

Ql  So  Mark  Neuman  identified  for  you  a  case 

It 

that  would  support  DO J ' s  need  for  this 

22 

information? 
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A  Yeah.  I  said  I  may  have  spoken  to 


Mark 

Neuman 

on  that . 

fl 

think  he  may  have  provided 

it  . 

I  don ' t 

recall . 

I 

know  James  Uthmeier  looked 

at  some  cases . 

Q  Would  he  have  provided  that  case  for  you 
on  a  phone  call  or  by  email? 

A  James? 

Q  Pardon  me? 

I'm  sorry.  Withdraw  that  question. 

Would  Mr.  Newman  have  provided  that  case 
to  you  by  email  or  on  the  phone? 

A  Well,  if  he  provided  it  by  email,  you'd 
have  it.  I  don't  have  the  emails  in  front  of  me, 
so  I  can't  tell  you. 

Q  So  by  May  of  2017,  you'd  come  to  the  view 
that  you  needed  another  agency  to  request  a 

citizenship  question  on  the  census? 

A  That  was  based  on  the  preliminary 
analysis ,  yes . 

Q  You  then  say  in  your  email,  "I  will 
arrange  a  meeting  with  DOJ  staff  this  week  to 
discuss . " 
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Do  you  see  that? 

A  Yes. 

Q  Okay.  So  before  May  2,  2017,  you  had  not 

had  any  discussions  with  the  Department  of  Justice 
about  the  citizenship  question,  right? 

A  Not  to  my  knowledge. 

Q  What  did  you  do  to  arrange  a  meeting  with 
DOJ  staff  to  discuss? 

A  I  asked  Eric  Branstad  for  a  name  over  at 
DOJ,  and  he  provided  me  the  name  of 
Mary  --  Mary  Jane  [sic]  Hankey  I  think  it  was, 


whom  I  then  contacted. 

Q  Okay.  Your  email  refers  to  the  court 
cases  to  illustrate  that  DOJ  has  a  legitimate  need 
for  the  question  to  be  included. 

A  That's  what  it  says,  yes. 

Q  What  were  the  other  needs  that  you  had 
talked  about  for  including  the  citizenship 

question? 

A  I  don ' t  recall. 

Q  Okay.  And  by  legitimate  need,  were  you 
concerned  that  other  needs  that  didn't  come  from 
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DOJ  would  not  be  legitimate  needs? 

A  No.  I  think  that's  just  an 
imprecise  --  the  use  of  the  term  legitimate, 

something  to  say  that  it  would  be  a  need  that 
would  be  considered  a  government  need  for  the 
information . 

MR.  COLANGELO :  Counsel,  five-minute 

break.  Let's  go  off  the  record. 

VIDEOGRAPHER :  Going  off  the  record.  The 

time  on  the  video  is  11:31  a.m. 

(Off  the  record.) 

VIDEOGRAPHER:  This  begins  Media  Unit 

Number  3.  The  time  on  the  video  is  11:45  a.m.  We 
are  on  the  record. 

BY  MR.  COLANGELO: 

Q  Okay.  Let's  mark  as  Exhibit  11  -- 

MR.  GARDNER:  No.  I  think  12. 

MR.  COLANGELO:  12.  Sorry.  Thank  you. 

(Plaintiffs'  Exhibit  12,  Email,  was 

marked . ) 

BY  MR.  COLANGELO: 

Q  This  is  document  stamped  3699. 
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Q  Why  would  the  Secretary's  concern  about 
the  citizenship  question  prompt  Wendy  to  bring  up 
Mark  Neuman? 

MR.  GARDNER:  Objection.  Lack  of 

foundation.  Calls  for  speculation. 

THE  WITNESS:  Again,  he  was  the  primary 

transition  team  person  advising  us  on  Census. 

BY  MR.  COLANGELO: 

Q  Okay.  And  the  email  also  says,  "Do  you 
want  me  to  set  up  another  meeting?" 

Do  you  see  that? 

A  I  s  ee  that . 

Q  What's  the  earlier  meeting  that  she's 
referring  to? 

MR.  GARDNER:  Objection.  Calls  for 

speculation . 

THE  WITNESS:  I  don't  know. 

BY  MR.  COLANGELO: 

Q  Had  you  attended  the  meetings  with  the 
Secretary  and  Mr.  Neuman  on  the  citizenship 


question  before  May  2,  2017? 

A  I  don’t  know.  I  had  attended  meetings 
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with  the  Secretary  and  Mr.  Newman  on  the  census. 

Q  Before  May  2017? 

m  Yes. 

Q  How  many  times? 

A  I  don't  know.  Two  times,  three  times. 

I'd  --  you'd  have  to  check  his  count. 

Q  Okay.  And  the  citizenship  question  was 
discussed  in  those  earlier  meetings? 

A  I  don ' t  recall. 

Q  And  you  see  the  Secretary  writes  back  and 
says,  "Let's  try  to  stick  him  in  there  for  a  few 
days  to  fact  find." 

A  Yes  . 

Q  Do  you  see  that? 

Were  you  aware  of  that  request? 

A  I  was  aware  that  the  Secretary  was 
distressed  with  Director  Thompson  who  had  just 
told  us  that  he  had  massively  overrun  the  CEDCaP 
budget  and  failed  to  warn  us  that  that  was  coming 
So  the  Secretary  was  not  happy  with  the  Census 
leadership  at  the  time  and  was  trying  to  find 
someone  who  could  be  --  provide  us  better 
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May  4th  early  in  the  morning. 
BY  MR.  COLANGELO: 

Q  Saying,  "Thanks,  Eric 
Correct  ? 


Earl . " 


A  Yes  . 

Q  So  on  May  2nd,  the  Secretary  asked  you 
why  nothing  had  been  done  in  response  to  his 

months'  old  request.  You  told  him  you  needed  to 
get  the  Justice  Department  to  request  the 
question.  You  also  told  him  that  you  would  set  up 
meetings  with  the  Justice  Department  to  discuss. 
And  then  after  that,  you  asked  Eric  Branstad  to 
get  you  a  point  of  contact  at  the  Justice 
Department  and  he  did,  right? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  That  appears  to  be  the 

sequence . 

BY  MR.  COLANGELO: 

Q  Okay.  And  you  testified  earlier  that  you 
hadn't  ever  spoken  to  the  Justice  Department 

before  that  on  the  citizenship  issue? 

A  That's  correct. 
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1 

MR.  COLANGELO:  Let's  mark  Exhibit  14. 

2 

(Plaintiffs'  Exhibit  14,  Email,  was 

3 

marked . ) 

4 

BY  MR.  COLANGELO: 

5 

Q  Exhibit  14  is  document  stamped  2462.  You 

6 

have  Exhibit  14  in  front  of  you? 

7 

A  I  do  . 

8 

Q|  And  why  were  you  contacting  Mary  Blanche? 

9 

Her  surname  is  redacted  on  this  email,  I  assume) 

10 

for  personal  privacy  reasons  |  But  this  is  Mary 

11 

Blanche  Hankey,  correct? 

12 

A  Yes  .) 

14 

Q  Why  were  you  contacting  Mary  Blanche 

14 

Hankey? 

It 

A  That  was  the  name  that  Eric  Branstad  said 

16 

he'd  provide  me. 

II 

Q)  Okay.  And  do  you  know  where  in  the 

18 

White  House  --  strike  that. 

19 

Do  you  know  where  in  the 

20 

Justice  Department  she  worked? 

21 

A  She  was  advisor  for  --  to 

22 

Attorney  General  Sessions. 

Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  93  of  279 


<s 

3 

3 

3 

3 

3 

3 


10 

11 

12 

13 

14 

15 

16 

17 

18 
19 
2  0 
2  1 
22 


Page  168 

Q  So  she  worked  for  the  Attorney  General? 

A  Correct . 

Q  And  you  reached  out  to  her  to  talk  about 
the  citizenship  question,  right? 

A  Amongst  other  things,  yes. 

Q  And  you  reached  out  to  her  and  asked  her 
for  times  for  a  call  that  day,  right? 

A  That's  what  I'm  asking  for,  yes. 

Q  Okay.  Is  that  because  this  was  an  urgent 

priority  for  the  Secretary? 

A  I  think  you  can  divine  from  his  prior 
email  that  he  was  hoping  I  might  take  a  quick 

action  on  this,  so  I  was  trying  to  be  responsive. 


Q  So  the  answer  is  yes? 

A  I'm  not  going  to  speculate  as  to  whether 
he  thought  it  was  urgent  or  not,  but  he  was 
conveying  he  would  like  me  to  get  moving. 

Q  You  were  treating  it  as  an  urgent  matter? 

A  Correct . 

Q  And  then  you  --  did  you  speak  to 
Ms .  Hankey? 

A  I  did  speak  to  Ms.  Hankey. 
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Q  How  many  times? 


A  I  met  with  her  --  I  think  I  spoke  with 
her  by  phone  and  then  met  with  her  in  her  office. 

Q  When  did  you  speak  with  her  by  phone? 

A  I  couldn't  tell  you. 

Q  Was  it  on  May  4th? 

A  It's  possible . 

Q  And  then  you  met  with  her  in  her  office, 
you  said? 


A  Yes  . 

Q  When  was  that  meeting? 

A  I  don't  know  the  exact  date. 

Q  When  you  spoke  to  her  on  the  phone,  was 
anyone  else  on  the  call  with  you? 

3  No. 

Q  Was  anyone  else  on  the  call  on  her  end? 

A  Not  that  I  was  aware  of,  no. 

Q  When  you  met  with  her  in  person,  did 

anyone  from  the  Commerce  Department  go  with  you? 

3  No. 


Did  anyone  from  the  Census  Bureau  go  with 


you? 
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A  No. 


Q! 

Was  there  anyone 

else  in  the  meeting  that 

she 

brought  ? 

© 

No  .  | 

Q) 

What  did  you  say 

to  her  when  you  spoke  to 

her 

on 

the  phone? 

That  I'd  like  to  come  over  and  discuss 


what  issues  the  Justice  Department  might  have  with 

Commerce  that  I  could  be  helpful  on  and  talk  to 

her  about  an  issue  that  we  were  interested 

in  j| 

Q) 

And  that  issue  was  the  citizenship 

question? 

© 

Correct  | 

Q ) 

And  what  did  she  say  about  that? 

Let's  get  together  and  meet.) 

Q ) 

So  then  you  went  over  to  meet  with 

her  ) 

Did  she 

have  any  issues  that  she  wanted  to 

raise! 

with  you? 

A  I  don't  recall  that  Justice  had  any 
particular  Commerce  issues,  no. 

Q  So  this  was  a  meeting  about  the 
citizenship  question? 
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A  I'd  say  that  was  the  primary  topic . 


Q  Okay.  And  what  did  you  say  to  her  when 
you  met  with  her  in  person? 

A  That  we  --  the  Secretary  had  asked  us  to 
look  into  the  possibility  of  adding  a  citizenship 

question,  and  that  since  the  Justice  Department 
was  the  agency  that  had  sponsored  the  question  for 

the  ACS,  it  seemed  that  that  was  a  logical  place 

to  start,  and  was  there  someone  in  the 

Justice  Department  with  whom  I  should  speak  about 

that  . 

Q  And  what  did  she  say? 

A  Let  me  look  into  it. 

Q  How  long  was  the  meeting? 

A  Well,  we  met  for  about  20  minutes. 

Q  Did  you  explain  why  the  Secretary  wanted 
the  citizenship  question? 

®  No. 

Q  Did  you  have  an  understanding  at  that 
point  as  to  why  the  Secretary  wanted  the 

citizenship  question? 

A  I've  never  asked  the  Secretary  why  he 
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wanted  a  citizenship  question. 


Q  Did  she  ask  you  why  it  was  important  to 
Commerce  Department  to  add  a  citizenship  question? 

She  being  Ms.  Hankey. 

A  No. 

Q  You  mentioned  earlier  that  you  did  some 
legal  research  or  that  Mark  Neuman  or  others  may 
have  identified  cases  for  you.  Did  you  identify 
those  cases  to  Ms.  Hankey  in  that  conversations? 

A  I  don't  recall. 

Q  Did  you  bring  any  paper  with  you  to  that 
meeting? 

A  Not  that  I  recall. 

Q  Did  you  take  notes? 

A  No  . 

Q  After  the  meeting,  did  you  update  anyone 
at  the  Commerce  Department  and  your  discussion? 

A  I  don't  recall. 

Q  Did  you  speak  to  the  Secretary  to  tell 
him  that  --  on  an  issue  that  you  understand  to  be 
a  priority,  you'd  gone  over  to  the 
Justice  Department  to  make  some  progress  on  his 
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A  Not  that  I  recall. 

Q  And  after  you  met  with  Ms.  Hankey  and  she 
said  she'd  look  into  it,  what  was  the  next  that 
you  heard  from  the  Justice  Department  on  this 
issue? 

A  I  think  when  she  contacted  me,  provided  a 
name  . 

Q  How  long  after  your  meeting  did  she 


contact  you  and  provide  a  name? 

A  There's  an  email  that  documents  it,  you 
could  tell  from  that,  but  otherwise,  I  have  no 
idea  . 

Q  Okay. 

A  I  mean,  it  was  sometime  in  the  next 
couple  weeks,  but  -- 

Q  And  what  name  did  she  give  you? 

A  I  --  I  know  I  put  it  in  a  memo  to  the 
Secretary  later  on,  so  you'd  have  to  look  at  that 

memo  . 

Q  Is  it  James  McHenry? 

A  That  sounds  like  the  right  name. 

Q  When  she  spoke  to  you  to  pass  along 
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James  McHenry's  name,  what  did  she  say  about  why 


she  was  directing  you  to  him? 

A  She  didn't  say  much.  Just  said  this 
would  be  the  best  guy  to  talk  to. 

Q  Okay.  Had  you  spoken  to  James  McHenry 
before? 


A  Never  talked  to  him  before. 

Q  Did  she  tell  you  what  his  position  was  in 
the  Department  of  Justice? 

A  She  might  have . 

Q  What  was  his  position? 


A  I  don't  know,  actually. 

Q  After  she  gave  you  Mr.  McHenry's  name, 
what  did  you  do  next  to  contact  him? 

A  I  called  him  on  the  phone. 

Q  And  when  you  spoke  to  him  on  the  phone 
what  did  you  say? 

A  I  outlined  that  we  were  interested  in 
seeing  what  kind  of  level  of  interest  the 
Justice  Department  would  have  in  requesting  the 

citizenship  question  be  asked  --  added  to  the 
decennial  census . 
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<s 

Q  And  did  you  tell  him  why  the 

2 

Commerce  Department  wanted  the  Justice  Department 

3 

to  make  that  request ?: 

4 

A!  Because  that  was  our  understanding  of  the 

5 

process  .}  They  were  the  people  that  needed  it  fof§) 

6 

ACS,  and  our  understanding  was  that  it  might  be 

3 

useful  for  them  to  have  it  at  a  more  granule 

8 

.level,  which  would  be  needed  --  you'd  need  to  put 

9 

it  on  the  decennial  census  to  do  that . 

li 

Ql  iSo  you  were  --  you  told  him  that  the 

11 

Commerce  Secretary  wanted  the  question  and  wantedl 

12 

to  know  if  DOJ  would  ask  for  the  Census  Bureau  tol 

11 

add  the  question;  is  that  right?) 

14 

A  Those  are  your  words . 

u 

Ql  iWell,  I'm  asking  you  to  tell  me  yes  or 

16 

no  | 

1! 

A  iWell,  if  the  question  is  yes  or  no,  then 

18 

the  answer  is  no. 

|9 

Ql  lOkayp  |How  would  you  put  it  in  your 

20 

words?) 

It 

A|  CJn  my  words,  what  I  told  him  was  that  we 

22 

were  exploring  the  possibility  and  wanting  to  know 
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the  level  of  interest  at  the  Justice  Department  in 
making  such  a  request,  would  this  be  information 
they  could  use? 

Q  So  this  is  the  shortly  --  this  is  shortly 
after  the  Secretary  of  Commerce  emailed  you  and 

said  I  am  mystified  why  nothing  had  been  done  in 
response  to  my  months'  old  request? 

A  Right . 

Q  But  your  testimony  is  that  you  conveyed 
to  the  Justice  Department  that  you  were  exploring 


the  issue? 

A  As  I  explained  before,  when  --  when  the 
Secretary  says  he  would  like  to  do  something, 
there's  a  presumption  that  we  will  attempt  to  do 

that.  That's  subject  to  revision  as  more 
information  is  made  available.  So  I'm  exploring 
what  is  necessary  to  follow  through  on  the 
Secretary's  request.  That  request  may  be  modified 
or  changed,  based  on  the  information  that  I 
provide . 


Q  Okay. 
Mr .  McHenry? 


How  many  times  did  you  speak  to 
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A  I  think  three  or  four  times. 

Q  And  what  was  the  next  time  you  spoke  to 
him  after  the  initial  phone  call? 

A  Maybe  a  week  later. 

Q  Okay.  And  what  did  he  say  when  he  --  did 
he  call  you  or  did  you  call  him? 

A  I  don ' t  recall. 

Q  And  what  did  you  discuss  on  that 
conversation? 

A  That  he  was  still  exploring  the  question. 

Q  How  long  was  that  conversation? 

A  Five  minutes . 

Q  Okay.  So  he  didn't  have  anything  new  to 
report  ? 

A  Right. 

Q  Okay.  And  you  said  you  spoke  to  him  at 
least  a  couple  more  times;  is  that  right? 

A  Again,  I  don't  recall  the  exact  number  of 
times,  but  somewhere  in  the  vicini  tyl  of  three  or 

four  times . 

Q  So  after  the  second  call  where  he  said  he 
was  still  exploring  it,  tell  me  about  the  next 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  103  of  279 


<s 

© 

© 

© 

© 

© 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  179 

conversation? 

A  Memory  serves,  I  think  the  next 
conversation  was  a  similar  one.  He  was  still 
looking  into  the  matter  and  then  --  and  then  the 
last  conversation  he  and  I  had,  he  directed  me  to 
somebody  at  the  Department  of  Homeland  Security. 

Q  Okay.  And  over  what  period  of  time  were 
you  talking  to  Mr.  McHenry  on  the  phone? 

A  Probably  over  the  course  of  a  month. 

Q  So  this  was  primarily  in  May  of  2017? 

A  I  honestly  don't  recall,  but  sometime  in 


May,  early  June. 

Q  And  who  did  he  direct  you  to  at  the 
Department  of  Homeland  Security? 

A  I  don't  remember  the  person's  name. 

Q  Was  it  Gene  Hamilton? 

A  Again,  I  know  I  prepared  a  memo  for  the 
Secretary  that  had  the  name.  So  if  that's  the 
name  that  was  on  the  memo,  then,  yes,  that  would 

be  the  person  I  spoke  with. 

Q  How  many  times  did  you  speak  to  your 
point  of  contact  at  the  Department  of 
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© 

Homeland  Security? 

© 

A  Again,  I  think  it  was  --  I  think  this  was 

3 

like  two  or  three  times. 

3 

Q  And  what  did  you  say  when  you  first  spoke 

© 

to  Mr.  Hamilton? 

© 

A  Same  --  same  basic  message,  we're  lookinf 

0 

into  the  --  exploring  the  possibility  of  putting  a 

3 

census  question  on  --  a  citizenship  question  on 

© 

the  decennial  census,  would  this  be  information 

10 

that  the  Department  of  Homeland  Security  would 

n 

need  or  use,  and  could  he  answer  that,  and  his 

12 

response  was,  let  me  look  into  it. 

13 

Q  Now,  the  Department  of  Homeland  Security 

14 

wasn't  the  original  requester  for  the  ACS 

15 

citizenship  question,  to  your  understanding, 

16 

C  o  r  r  e  c  t  ? 

17 

A  Correctj| 

18 

Q  Was  it  your  view  that  the  Department  of 

19 

Homeland  Security  would  also  be  a  legitimate 

20 

requester  of  this  information? 

21 

A  Legitimate  is  not  the  right  word,  but 

22 

the  --  I  think  my  view  was,  let  me  see  if 
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there's  --  what  their  explanation  would  be,  but 
they  were  obviously  not  our  first  choice. 

Q  So  you  were  looking  for  an  agency  to  make 
this  ask? 

A  Again,  my  understanding  of  the  process, 
based  on  the  research  I've  been  able  to  do,  and 
consequently  was  advising  the  Secretary  was  an 

agency  needed  to  make  the  request;  therefore,  you 

have  to  find  an  agency  that  would  have  a  reason  to 

be  using  this  information.  And  Justice, 
obviously,  was  the  primary  recipient  of  the  CVAP 
data  from  the  ACS,  so  they  were  the  logical  place 
to  start.  Justice  then  says  go  to 

Homeland  Security,  and  I  say,  okay,  maybe  there's 

something  about  Homeland  Security  that  I  don't 
know  about  that  might  justify  this  data.  So  you 
follow  up  on  a  call,  get  more  information,  informs 

your  decision,  you  might  change  it. 

Q  And  so  my  question  was:  So  you  were 

looking  for  an  agency  to  make  this  ask  and  -- 

A  Correct.  In  order  to  implement  the 
process  that  had  been  outlined  to  us,  you  needed 
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1 

an  agency.)  So  (that  was  my|  (task  (at  the)  time.) 

© 

Q  frhank  you  | 

© 

MR  |  COLANGELO  )  Let's  mark  this) 

© 

Exhibit  -  - 

© 

MR  .)  GARDNER  i  1  5  . 

© 

MR  COLANGELO  |-  -  I  1  5  | 

© 

(  Pla  int  i  f  f  s  !  (Exhib  i  t  15l  IMemo  ,)  was 

© 

marked . ) 

9 

|THE  WITNESS®  'The  very  memo  II  (was 

10 

speaking  (of  . 

11 

BY  MR  .)  COLANGELO  :) 

12 

|Q  Exhibit)  115  |i  s)  idocumen  t  stamped)  9  834.) 

it 

Mr.)  Comstock,)  do  you  have)  Exhibit  1 5)  ti  |;j 

14 

front  of  you'll 

15 

A  0  Ido  I 

16 

Q  Is  this  the  very  memo  you  were  just 

17 

speaking  (about? 

18 

A  It's  the)  very  memoi  II  was  j  us  tl  (speaking 

19 

about . 

20 

(Q  And  what's  the  date)  on  this  memo? 

21 

A  September  8th. 

22 

Q  And  you  see  in  thel  (second  paragraph  of 
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this  memo,  the  sentence  that  says,  "James  directed 


me  to 

Gene  Hamilton  at 

the  Department  of 

Homeland  Security." 

3 

Correct  .| 

Q ) 

So  the  person 

you  were  speaking  to  at  DHS 

was  Gene  Hamilton,  right? 

3 

Apparently  so, 

yes  | 

Q) 

frhe  --  in  that 

paragraph  --  strike  that|| 

This  is  a  memo 

from  you  to  the  Secretary 

dated 

September  8th  of 

2017,  correct? 

3 

Correct  .| 

Q) 

Why  did  you  prepare  this  memo? 

A} 

Because  the  Secretary  was  asking  about 

the  lack  of  progress  and  said  he  was  prepared  to 

call  the  Attorney  General,  and  so  he  needed  the 
timeline  of  who  I  had  spoken  to. 

Q  Okay.  What  do  you  mean  by  lack  of 
progress  ? 


Well,  obviously,  we're  now  September  8th, 


and 

he  inquired  on  May  --  May  whatever  the 

date 

was  , 

2nd,  5th,  whatever  it  was,  saying  how 

come 

we 

haven't  made  more  progress?  Three  months 

later 

we 
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don't  have  any  response  from  the 


Justice 

Department,  so  -- 

Q ) 

In  his  May  2nd  email  it  said,  why  has| 

nothing 

been  done  in  response  to  my  months '  old 

fr  e  qu  e  s  t  ? 

A> 

That  is  what  it  says,  yesj 

Q ) 

(So  the  Secretary  had  been  asking  about 

this  since  the  early  spring  of  2017? 

3 

Yes  .) 

Q) 

And  you  testified  and  this  memo  says  you 

met  in  ■ 

person  with  Mary  Blanche  and  she  said  what? 

|A> 

Well,  as  I  said,  she  directed  me  to 

James  McHenry. 

Q  And  then  after  speaking  with  Mr.  McHenry, 
he  told  you  what? 

A  He  directed  me  to  Gene  Hamilton. 

Q  Okay.  And  then  after  several  phone  calls 
with  Gene  Hamilton,  according  to  this  memo,  he 

relayed  that,  "After  discussion,  DHS  really  felt 

it  was  best  handled  by  the  Justice  Department." 

Do  you  see  that? 

A  I  see  that . 
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Q  Why  did  Mr.  Hamilton  feel  this  was  best 
handled  by  the  Justice  Department? 

A  As  relayed  to  me,  DHS  felt  the  agency 
that  would  most  utilize  this  data  was 
Department  of  Justice,  which  was  our 

original  conclusion. 

Q  So  DHS  said  they  were  not  going  to  make 
this  request,  right? 

A  Well,  Gene  never  made  a  commitment,  one 
way  or  the  other,  for  the  department.  He  simply 
directed  me  back  to  the  other  department.  It's 
not  an  uncommon  experience  in  the  federal 
government . 

Q  Tell  me  what ' s  not  uncommon  in  the 
federal  government . 

A  Being  directed  to  somebody. 

Q  Your  memo  then  says  at  that  point  the 
conversation  ceased. 

A  Correct  § 

Q  What  do  you  mean  by  that? 

A  Means  that  I  did  not  talk  to 
Mary  Blanche,  James  McHenry  or  Gene  Hamilton  after 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


0 

m 

m 

m 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2  0 

2  1 

22 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  110  of  279 


Page  186 

that  point  in  time. 

Q  You  didn't,  at  this  point,  have  a  request 
from  the  Justice  Department,  right? 

A  That ' s  correct  . 

Q  Okay.  And  what  did  you  ask 
James  Uthmeier  after  that  point? 

MR.  GARDNER:  Objection.  Calls  for 

information  -- 

(Thereupon,  the  court  reporter 
clarified. ) 

MR.  GARDNER:  Sorry.  I  have  a  cold. 

Objection.  Calls  for  information  that's 
subject  to  privilege.  I'll  instruct  the  witness 
not  to  answer . 

MR.  GERSCH:  What  privilege? 

MR.  GARDNER:  Attorney  --  thank  you.  I 

thought  we  were  doing  one  at  a  time. 

Attorney- cl ient  privilege. 

MR.  GERSCH:  Sorry. 

BY  MR.  COLANGELO: 

Q  Did  you  identify  any  facts  for 
Mr .  Uthmeier? 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  111  of  279 


Page  189 

MR.  GARDNER:  Objection  to  form. 

THE  WITNESS:  To  my  knowledge,  the  first 

time  I  interacted  with  James,  he  was  in  the 
Office  of  General  Counsel. 

MR.  COLANGELO :  Okay.  Okay.  Let's  mark 

Exhibit  16 . 

(Plaintiffs'  Exhibit  16,  Memo,  was 

marked . ) 

BY  MR.  COLANGELO: 

Q  Exhibit  16  is  document  stamped  2458. 

Do  you  have  Exhibit  16  in  front  of  you, 
Mr .  Comstock? 

A  I  do  . 

Q  Have  you  seen  this  email  before? 

A  Not  since  I've  sent  it  to  Wendy  on 


Saturday  the  16th  of  September. 


Q) 

Why  did 

you  send  Ms.  Teramoto  your 

September  8th  memo  on  September  16,  2017? 

A} 

IE  don  '  t 

recall  exactly,  but,  likely® 

because  she  may  have  been  setting  up  the  call  with 

the  Attorney  General . 

Q  And  which  call  with  the  Attorney  General 
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was  that? 

A  A  call  from  the  Secretary  to  talk  to  the 
Attorney  General  about  whether  or  not  Justice 

would  be  interested  in  a  citizenship  question. 

Q  And  why  was  the  Secretary  talking  to  the 
Attorney  General  about  whether  or  not  Justice 
would  be  interested  in  the  citizenship  question? 

A  Again,  if  - 


if  the 


i  f  the 


Justice  Department  was  not  going  to  request  the 

question,  had  no  use  for  the  information,  then 

that  would  probably  put  an  end  to  the  citizenship 


question . 

Q  And  the  Secretary  wanted  the  citizenship 
question? 


I  think  he  felt 


well,  I  don't  know 


what  he  felt.  Yes.  He  was  continuing  to  explore 
that  possibility. 

MS.  BOUTIN:  I'm  sorry.  Can  you  speak 


up? 

THE  WITNESS:  I  don't  know  what  he  felt, 

but  he  was  continuing  to  explore  the  possibility. 

BY  MR.  COLANGELO: 
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MR.  COLANGELO:  This  is  Exhibit  --no.  I 

was  thinking  of  Exhibit  10 . 

BY  MR.  COLANGELO: 


Q  How  did  you  come  to  the  view  before  ever 
talking  to  DOJ  that  DOJ  should  request  this 
information? 

A':  Again,  if  DOJ  was  the  governmental 

organization  that  had  questioned  the  information 

on  the  ACS,  then  it  would  stand  to  reason  that 
they  would  be  the  people  that  would  also  be 

interested  in  the  information  on  the  decennial, 
and  they're  also  the  party  responsible  for 

enforcing  the  voting  rights. 

Q  And  how  did  you  come  to  the  view  before 
ever  talking  to  DOJ  that  DOJ  had  a  legitimate  need 
for  the  question  to  be  included? 

A  If  they  enforced  the  Voting  Rights  Act  -- 
if  you're  going  to  make  a  Voting  Rights  Act  case, 

then  they  would  be  the  people  that  would 
have  --  need  the  information. 

Q  And  you  researched  those  Voting  Rights 
Act  cases  or  that  Voting  Rights  case  on  your  own? 
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A  Again,  I  think  in  doing  some  basic 
research  on  it,  it  was  pointed  out  there  was  a 
case  where  the  Court  had  said  you  could  --  you 

would  need  more  granule  information  to  answer  this 
question,  which  would  then  support  a  citizenship 

question . 

Q  And  you  told  me  before  that  you're  not  a 
voting  rights  lawyer,  right? 

A  Again,  what  do  you  mean  by  a  voting 
rights  lawyer? 

Q  Have  you  ever  practiced  voting  rights 

law? 

3  no. 

Q  Have  you  ever  tried  a  voting  rights  case? 

3  No. 

Q  Have  you  ever  advised  a  client  on  a 
voting  rights  matter? 

®  No. 

Q  Have  you  ever  practiced  redistricting 
law,  tried  a  redistricting  case  -- 

3  No. 

Q  --  or  advised  a  client  on  a  redistricting 
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matter? 

© 

•  No.) 

3 

MR.  GARDNER®  <Mak|  (ur|  {he  f  ini  shesllhi  s 

© 

question  before  you  answer|| 

• 

Ithe  WITNESS®  iNo  . 

• 

BY  MR  .)  COLANGELO  : 

0 

|Q  Have  you}  ever  litiqated  {a}  easel  under}  thei 

© 

Voting  Rights  Act? 

®  No  .) 

10 

(Q  Have  you}  ever  1  i  t  igat  ed  |a}  redistricting 

11 

case?} 

12 

A  No.) 

13 

MR.  COLANGELO:  Let's  mark  as  Exhibit  17 

14 

a  document  Bates  -  stamped  3705. 

15 

(Plaintiffs'  Exhibit  17,  Meeting 

16 

notification,  was  marked.) 

1  7 

BY  MR.  COLANGELO: 

1  8 

Q  Mr.  Comstock,  do  you  have  3705  in  front 

1  9 

of  you? 

2  0 

A  I  do  . 

2  1 

Q  And  what  is  this? 

22 

A  It  appears  to  be  some  kind  of  meeting 
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I  would  instruct  the  witness  not  to  answer. 

Can  you  answer  the  question  without 
disclosing  confidential  communications? 

THE  WITNESS:  I  have  no  recollection  of 

this  meeting,  so  I  couldn't  tell  you  what  we 
discussed. 

MR.  GARDNER:  Problem  solved. 

BY  MR.  COLANGELO: 

Q  Easy  enough . 

Was  this  your  first  interaction  with  the 
Office  of  General  Counsel  on  this  issue? 

A  Again,  I  have  no  idea. 

Q  As  you  were  talking  to  Ms .  Hankey  at  the 
Justice  Department,  Mr.  McHenry  at  the 
Justice  Department  and  Mr.  Hamilton  at  DHS  -- 

A  Yeah . 

Q  --  in  the  spring  of  2017,  were  you 
keeping  the  Secretary  informed  of  those 
conversations? 

A  I  might  h  ave  mentioned  them. 

Q  In  what  context  would  you  have  mentioned 
them? 
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A  Mr.  Secretary,  I  contacted  the 
Justice  Department  today.  I  would  not  have 
given  --  I  mean,  there  was  nothing  to  report.  So 

I  hadn't  made  any  progress. 

Q  Well,  he  was  frustrated  there  was  no 
request  yet? 

A  Right . 

Q  So  one  of  the  things  to  report  might  have 
been  -- 

A  That  I  contacted  them,  yes. 

Q  Okay.  And  did  you  keep  Ms.  Teramoto 


informed  during  that  time  period? 

A  Again,  I  might  have.  At  that  time 
period,  we  operated  in  bullpens,  so  we  were 

all  --  there  were  five  people  in  the  same  room. 

So  it's  entirely  possible  I  might  have  mentioned  I 

was  going  to  the  Justice  Department  or  I  had 

spoken  with  the  Justice  Department,  yes. 

Q  I'm  sorry.  If  you  were  not  finished. 

A  Nope . 

Q  Who  was  sitting  in  the  bullpen  with  you? 

A  Wendy  Teramoto,  Eric  Branstad, 
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James  Rockas,  me,  and  occasionally  Izzy  Hernandez. 

Q  Who  is  James  Rockas? 

A  He  was  acting  press  secretary  at  the 
time  . 

Q  And  who  is  Izzy  Hernandez? 

A  Israel  Hernandez,  he  was  the  acting  --  or 
I'm  not  sure  what  his  formal  title  was.  I  think 
he  was  deputy  chief  of  staff. 

Q  And  where  was  the  bullpen  you  referred 

to? 

A  It  was  the  --  what  is  now  the  chief  of 
staff . 

Q  And  there  were  five  of  you  working  in  the 
office? 

A  Correct  § 

Q  How  long  were  the  five  of  you  working  in 
that  office  together? 

A  Maybe  nine  months . 

Q  So  from  January  of  2018  through  the 
end  --  strike  that. 


From  January  2017  through  the  end  of 


the  -  - 
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No. 


Q  -  -  summer  -  - 

A  No.  The  bullpen  was  set  up,  I  think,  in 
March  through  the  end  of  the  year. 

Q  Why  did  you  work  in  a  bullpen? 

A  Because  that  was  the  form  that  the 
Secretary  and  Ms.  Teramoto  felt  was  most 

effective . 

Q  And  was  it  near  the  Secretary's  office? 

A  It's  located  --  there's  the  Secretary's 
office,  there's  the  anteroom  to  the  Secretary's 
office,  and  it's  located  right  next  to  that. 

Q  And  at  some  point,  you  stopped  working  in 
a  bullpen? 

A  Yes  . 


Q  Did  it  become  less  effective? 

A  I  think  that  was  the  chief  of  staff's 
determination,  yes. 

MR.  COLANGELO:  Let's  mark  Document  3702 

as  Exhibit  1 8 . 

(Plaintiffs'  Exhibit  18,  Email,  was 

marked . ) 
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Mr.  Kobach,  who  identifies  himself  as  the  Kansas 
Secretary  of  State,  emailed  the  Secretary  on 
July  14,  2017,  correct? 

A  Correct . 

MR.  GARDNER:  Objection.  Lack  of 
foundation . 

BY  MR.  COLANGELO: 

Q  And  you'll  see  that  it  says  I'm  following 
up  on  our  telephone  discussion  from  a  few  months 

ago,  correct? 

MR.  GARDNER:  Objection.  Lack  of 
foundation . 


(THE  WITNESS:|  And 

you're  reading  from  the 

email  .) 

So  I  have  no  idea 

if  the  email  is  correct 

or  not . 

1 

BY  MR  . 

COLANGELOp 

IQ 

Did  the  Secretary 

ever  tell  you  that  he 

spoke  to  Kris  Kobach? 

MR.  GARDNER:  Objection.  Asked  and 


answered . 

BY  MR.  COLANGELO: 


You  can  still  answer. 
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3 

No| 

Ql 

Sorry.  We  were  speaking  at  the  same 

time  P 

3 

■,.I  don't  recall  him  ever  telling  me  that 

he  spok 

e  to  Kris  Kobach. 

Ql 

■This  email  reads,  "As  you  may  recall,  wel 

talked 

about  the  fact  that  the  U.S.  Census  does 

not  currently  ask  respondents  their  citizenship." 

Do  you  see  that? 

3 

I  see  that . 

Ql 

‘The  email  also  reads,  "It  also  leads  to 

the  problem  that  aliens  who  do  not  actually  reside 

in  the 

United  States  are  still  counted  for 

Congressional  apportionment  purposes." 

Do  you  see  that? 

3 

I  see  that . 

Ql 

Did  the  Secretary  ever  tell  you  he  was 

concerned  about  the  problem  that  aliens  who  do  not} 

reside 

in  the  United  States  are  still  counted  for 

Congressional  apportionment  purposes? 

3 

He  never  expressed  an  opinion  on  that  § 

Ql 

And  when  the  Secretary  asked  you  on 
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March  10,  2017  about  the  census  and  the 

citizenship  question,  did  he  ask  you  in  the 
context  of  whether  noncitizens  should  be  included 
for  Congressional  apportionment  purposes? 

A  He  discussed  Congressional  apportionment 
purposes.  If  asked  were  the  noncitizens  counted, 
and  we  answered  the  question,  which  is  they  are 

counted . 


Q) 

Well,  you  testified  the 

link 

you  sent  him 

was  the 

link  to  the  Census  Bureau's 

web  page  on 

whether 

noncitizens  are  counted 

for 

apportionment  ? 

A> 

That's  correct!  Well,  I 

don 

' t  believe 

you  can  find  a  web  page  on  the  Census  that  doesn't 
speak  to  it  in  that  context,  whether  noncitizens 

are  counted  other  than  for  apportionment.  That's 
the  question  that  we  asked.  Do  we  count 
noncitizens?  The  answer  is  yes.  What  is  the 
Census  used  for?  It's  used  for  apportionment. 
That's  its  pr  imary  function. 

Q  And  you'll  see  that  --  goi  ng  back  to  the 
first  page  of  Exhibit  7,  Ms.  Teramoto  has  written 
to  Mr.  Kobach,  "Kris,  can  you  do  a  call  with  the 
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1 

Secretary  and  Izzy  tomorrow  at  11:00  a.m.?" 

© 

m 

Correct . 

3 

Ql 

And  that's  Izzy  Hernandez,  correct? 

4 

I  would  believe  that's  the  reference 

• 

she  '  s 

making ,  yes . 

6 

Ql 

And  he's  copied  at  the  top  of  this  page, 

9 

correct  :§ 

© 

m 

Yes ,  he  i s . 

9 

Ql 

Did  you  ever  discuss  with  Izzy  Hernandez 

io 

a  call 

with  Mr.  Kobach  and  the  Secretary? 

11 

m 

I  did  not . 

12 

Ql 

Did  you  ever  discuss  the  citizenship 

13 

question  with  Mr.  Hernandez,  at  all? 

14 

A| 

I  think  we  discussed  it  once  or  twice. 

u 

Ql 

And  when  were  those  conversations? 

16 

m 

I  don't  recall  exactly. 

99 

Ql 

Was  it  in  the  summer  of  2017? 

18 

A| 

It  was  sometime  in  the  spr ing/summer  of 

19 

2017.| 

20 

Ql 

Okay.  So  you  had  been  working  on  thel 

21 

citizenship  question  for  some  number  of  months  by 

22 

late  July  of  2017;  is  that  right?) 

Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


<s 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2  0 

2  1 

22 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  125  of  279 


Page  210 

A  Correct . 

Q  Okay.  But  your  testimony  is  that  the 
Secretary  had  a  phone  call  with  Kris  Kobach  on 
that  issue  and  nobody  told  you  about  it? 

MR.  GARDNER:  Objection. 

Mi schar ac t er i z es  the  witness's  testimony. 

THE  WITNESS:  My  testimony  is  he  did  not 

discuss  it  with  me. 

BY  MR.  COLANGELO: 

Q  Did  anyone  tell  you  that  the  Secretary 
spoke  to  Kris  Kobach  about  this  issue? 

A  Wendy  might  have  mentioned  it. 

Q  And  what  do  you  remember  Wendy  said  about 

it? 

A  That  the  Secretary  had  a  conversation 
with  Kris  Kobach. 

Q  What  did  she  describe  about  that  phone 
call? 

A  She  didn ' t . 

Q  And  did  you  ask  for  any  other  information 
on  it? 

A  I  didn ' t . 
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A  Well,  obviously,  when  I  wrote  it. 

Q  Okay.  This  is  an  email  from  the 
Secretary  to  you  on  August  8,  2017,  and  the 

Secretary  asks  were  you  on  the  call  this  morning 
about  census? 

Do  you  see  that? 

A  Uh-huh. 

Q  What  call  is  he  referring  to? 

A  I  don't  know.  I'm  not  sure  I  was  on  it® 

Q  Okay.  Did  you  hear  from  anybody  about  a 
call  on  the  census  on  August  8th? 


A  I  have  no  idea. 

Q  And  you'll  see  that  later  in  the  email, 
the  Secretary  says,  "Where  is  the  DOJ  in  their 

analysis?  If  they  still  have  not  come  to  a 
conclusion,  please  let  me  know  your  contact  person 

and  I  will  call  the  AG.  Wilbur  Ross." 

Do  you  see  that? 

A  I  see  that . 

Q  And  what  analysis  is  the  Secretary 
referring  to? 

A  Again,  this  pre-dates  the  memo  I  wrote 
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outlining  my  contacts  with  the  DO J  .|  So  this  is  a 

question  about  where  are  we  with  the  DOJ? 

Q ) 

lOkay.  And  you  wrote  back  that  evening 

saying , 

"We'll  be  back  shortly  with  an  update  on 

the  census  question." 

m 

Yes  . 

Q| 

I  have  two  attorneys  in  the  DOC's  general 

counsel 

's  office  working  on  it? 

© 

Yes  . 

Q) 

iAnd  you  testified  one  of  those  two 

attorneys  was  James  Uthmeier;  is  that  right? 

© 

That ' s  correct . 

© 

And  who  was  the  other? 

© 

I  don ' t  recall. | 

Q) 

Okay®  'Going  back  to  the  Secretary's 

email  where  he  says,  "If  they  still  have  not  come 

to  a  conclusion,  please  let  me  know  your  contact 

person 

and  I  will  call  the  AG." 

© 

Yes  . 

Q) 

Did  you  understand  that  to  mean  that  the} 

Secretary  was  concerned  this  was  not  done  yet? 

iHe  was  concerned  that  we  had  not  made 
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more  progress . 

Q  Okay.  How  did  he  communicate  that 
concern  to  you? 

A  By  saying  let  me  know  who  your  contact 
person  is  and  I  will  call  the  AG. 

Q  This  email  that  you  sent  in  your  response 
doesn't  identify  your  contact  person;  is  that 

right  ? 

A  That  --  well,  at  least  not  in  the  part 
that ' s  not  blacked  out . 

Q  Okay.  Do  you  recall  identifying  for  the 
Secretary  before  the  September  8,  2017  memo  who 

your  contact  person  was  at  DOJ? 

A  I  might  have.  I  probably  would  have  had 
to  go  back  and  look  and  see  who  I  spoke  to. 

Q  Okay. 

MR.  COLANGELO:  Let's  mark  Document  3984 

as  Exhibit  2  0 . 

(Plaintiffs'  Exhibit  20,  email,  was 

marked . ) 

THE  WITNESS:  Thank  you. 

BY  MR.  COLANGELO: 
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Q  Mr.  Comstock,  have  you  seen  this  email 
before? 

A  It's  to  me,  so,  yes. 

Q  Okay.  And  this  is  in  further  response  to 
the  Secretary's  August  8th  question;  is  that 

right  ? 

A  Would  appear  to  be,  yes. 

Q  Okay.  And  it  says,  "Mr.  Secretary,  we 
are  preparing  a  memo  and  full  briefing  for  you  on 

the  citizenship  question.  The  memo  will  be  ready 
by  Friday,  and  we  can  do  the  briefing  whenever  you 
are  back  in  the  office." 

Do  you  see  that? 
m  Yes. 

Q  And  at  this  point,  you  had  not  received 
any  information  from  the  Justice  Department;  is 

that  right? 

A  That's  correct. 

Q  Okay.  So  the  memo  that  you're  referring 

to  is  a  memo  on  the  citizenship  question  that 

includes  no  input  from  DOJ;  is  that  right? 

A  I  --  I  don't  know.  I  had  not  spoken  to 
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DOJ,  no 

1 

Q! 

You're  not  aware  that  anyone  else  had 

spoken 

to  DOJ  on  it? 

© 

Actually,  I  believe  counsel  might  have 

been  talking  to  DOJ,  but  I  don't  know  who  they 

were  talking  to. 

© 

And  which  counsel  is  that? 

© 

James  Uthmeier. 

Q> 

(And  did  he  tell  you  he  was  talking  to 

DOJ?) 

© 

I  don ' t  recal 1  ) 

Ql 

(So  you're  not  aware  that  anybody  had  been 

in  touch  with  DOJ  in  order  to  get  information  for 

this  memo  going  to  the  Secretary? 

0 

|I  --  I'm  not  sure  exactly  the  contents  of 

the  memo  to  which  you're  referring,  so  I  don't 

know  if 

it  contained  information  from  DOJ  or  not. 

Ql 

(And  the  Secretary  responded  by  saying,  "  J| 

would  like  to  be  briefed  on  Friday  by  phone.'! 

© 

Yes  . 

Ql 

(So  it's  fair  to  say  that  this  reflects 

the  Secretary's  continued  impatience  about  getting 
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an  answer  to  his  question? 

A  I  would  say  he  clearly  wanted  to  keep 
moving  forward. 

MR.  COLANGELO:  Let's  mark  as  21 

Document  3983. 

(Plaintiffs'  Exhibit  21,  email,  was 

marked . ) 

THE  WITNESS:  Thank  you  very  much. 

BY  MR.  COLANGELO: 

Q  Do  you  have  Exhibit  21  in  front  of  you? 

A  Yes  . 

Q  Okay.  And  this  is  an  email  from  you  to 
the  Secretary  passing  along  the  draft  memo  on  the 
citizenship  question? 

A  Correct . 

Q  Okay.  And  you'll  see  that  Wendy  Teramoto 
responded  a  few  days  later  saying,  "Peter  Davidson 
and  Karen  Dunn  Kelley  will  both  be  here  Monday. 
Let's  spend  15  minutes  together  and  sort  this 
out  .  " 

A  Right . 

Q  And  who  is  Peter  Davidson? 
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Q) 

And  we  just  saw  an  email  from  a  few  weeks 

earlier 

where  Ms .  Teramoto  says  let  '  s  keep 

Mr.  Davidson  and  Ms.  Kelley  involved  in  a 

conversation  about  this,  right? 

I  wouldn't  say  keep,  but  -  -) 

Q) 

(Introduce  them  to  this  conversation?! 

© 

Introduce,  yes  .) 

Q) 

(So  to  your  understanding,  this  was  a 

meeting 

to  discuss  the  citizenship  question? 

N 

(Again,  my  understanding  of  this  was  to 

discuss 

key  legal  issues  regarding  the  census. 

Q) 

(Do  you  remember  this  meeting? 

© 

Not  specifically,  no. 

Q ) 

Do  you  remember  any  meetings  with  the 

Secretary  and  with  this  group  on  the  census? 

Again,  not  specifically,  no.) 

(MR.  COLANGELO :}  Okay .)  (Let's  have  this 

marked 

as  Exhibit  23. }  It's  Document  2424. | 

((Plaintiffs  '  Exhibit  23,  Email,  was) 

marked . 

)} 

BY  MR  . 

COLANGELO 

Q) 

Do  you  have  Exhibit  23  in  front  of  you, 
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Mr .  Comstock? 

m  i  do. 

Q  And  do  you  recognize  this  document? 

A  Again,  it's  an  email  from  the  Secretary 


to  me  , 

so  presumably  I 

saw  it  then^  IThere  '  s  a  lot 

blanked 

out  . 

Q ) 

And  you  understand  that  the 

Justice 

Department  has 

applied  those  redactions,! 

corr ec 


t? 


A  I  do  . 

Q  And  in  this  email  dated  September  1, 

2017,  the  Secretary  says,  "I  have  received  no 

update,  nor  has  there  been  an  updated,"  --  blocked 
out  --  "nor  the  issue  of  the  census  question,  nor 

whether  KDB  thinks  we  have  our  arms  around  the 
census  cost  data." 

Do  you  see  that? 

®  Yes. 

Q  And  by  KDB,  do  you  think  he  meant  KDK? 

A  I  believe  that  would  be  who  he  would  be 

referring  to,  yes. 

Q  Referring  to  Karen  Dunn  Kelley? 
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A  Yes. 

Q  And  did  you  understand  this  to  be  a 
request  for  information  on  the  status  of  the 

citizenship  question? 

A  Well,  I  understood  this  to  be  a  request 
for  information  on  a  whole  series  of  information 
that  were  presented  in  the  census. 

Q  Including  the  citizenship  question? 

A  Including  the  citizenship.  He  mentions 


that  . 


And  the  Secretary  is  frustrated,  right? 


A  That  would  appear  so,  yes. 

Q  He's  frustrated  because  he's  asked  for  it 
repeatedly  and  hasn't  seen  anything  yet  telling 

him  that  it's  done;  is  that  right? 

A  Well,  I  would  not  agree  with  your 
characterization.  I  think  what  this  memo  --  this 
email  shows  is  that  there  were  a  tremendous  number 
of  issues  connected  to  Census.  At  this  time,  we 
were  working  a  tremendous  amount  on  the  lifecycle 

cost  estimate . 

So  we  --  I  mean,  we  had  a  huge  issue. 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

m 

© 

© 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  135  of  279 


Page  224 

They  were  $3  billion  --  basically,  25  percent  of 

their  budget  off,  which  is  a  shocking  figure  -- 
Q  Does  the  Secretary  -- 

MR.  GARDNER:  Let  him  finish  his  answer. 

THE  WITNESS:  --  that  does  not  inspire 

confidence  in  the  Census  Bureau  or  its  current 
leadership  at  the  time.  So  we  were  dealing  with 
quite  a  few  issues  connected  with  Census, 
primarily  related  to  the  budget,  trying  to  find 

people  to  run  the  Census  that  we  could  count  on. 

So,  yes,  citizenship  was  one  small  piece 
of  this,  but  it  was  by  no  means  the  driving  piece. 

Q  Thank  you. 

MR.  COLANGELO :  Let's  mark  Document  2034 

as  Exhibit  24 . 

(Plaintiffs'  Exhibit  24,  Email,  was 

marked . ) 

BY  MR.  COLANGELO: 

Q  Mr.  Comstock,  do  you  have  Exhibit  24  with 

you? 

A  I  do  . 

Q  Have  you  seen  this  email  before? 
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it  appears  there  might  have  been. 

BY  MR.  COLANGELO: 

Q  And  why  would  the  Secretary  have  asked 
for  an  update  by  the  next  day? 

MR.  GARDNER:  Objection.  Calls  for 

speculation . 

THE  WITNESS:  As  I've  mentioned  before, 

we  like  to  get  things  done.  We're  not  here  to  do 
this  all  year  long.  So  I  was  asked  similar 
questions  on  numerous  other  issues  I  was  working 

on. 

BY  MR.  COLANGELO: 

Q  But  it's  fair  to  say  the  Secretary  wanted 
an  answer  quickly? 

A  He  always  wants  an  answer  quickly. 

MR.  COLANGELO:  Let's  mark  Document  2395 

as  Exhib i t  25. 

(Plaintiffs'  Exhibit  25,  Email,  was 

marked . ) 


BY  MR.  COLANGELO: 

Q  Mr.  Comstock,  do  you  have  Exhibit  25? 

A  I  do  . 
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Q  Okay.  Have  you  seen  this  document 

before? 

m  Yes. 

Q  When's  the  last  time  you  saw  it  before 
today? 

A  Yesterday  counsel  pointed  it  out  to  me. 

Q  And  did  you  review  a  version  yesterday 
that  was  redacted  like  this  or  unredacted? 

3  I  did. 

Q  Pardon  me? 

A  It  was  redacted. 

Q  Okay.  Like  this? 

A  Exactly  like  this. 

Q  And  this  is  an  email  from  Mr.  Uthmeier  to 
you  on  the  evening  of  September  7th  saying,  "Earl, 
I  touched  base  with  Peter,"  redacted,  "He  spoke 

with  Kassinger  this  evening." 

Do  you  see  that? 

3  Yes. 

Q  Who  is  Kassinger? 

A  That  would  be  Ted  Kassinger,  former 
general  counsel  for  the  Department  of  Commerce. 
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Q  And  where  does  Mr.  Kassinger  work  now? 

A  He  works  at  O ' Melveny  &  Myers. 

Q  A  law  firm? 

A  Correct . 

Q  In  Washington? 

A  Yes  . 

Q  And  what  did  Mr.  Davidson  and 
Mr.  Kassinger  discuss? 

MR.  GARDNER:  Objection  --  sorry. 

Restate  that  one  more  time. 

BY  MR.  COLANGELO: 

Q  What  did  Mr.  Davidson  and  Mr.  Kassinger 
discuss? 

A  I  don ' t  know . 

Q  Did  Mr.  Davidson  tell  you  what  he  and 
Mr.  Kassinger  discussed? 

A  Not  to  my  knowledge. 

Q  Did  Mr.  Uthmeier  tell  you  what  he  and 
Mr.  Kass-  --  what  Mr.  Davidson  and  Mr.  Kassinger 
discussed? 

A  Well,  it  appears  he  might  have,  but  it's 
blanked  out . 
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Q) 

And  Mr.  Kassinger  doesn't  work  for 

the) 

government,  correct? 

3 

Correct . 

Q) 

And  did  not  at  the  time,  correct? 

3 

Correct . 

t  would  just  observe,  based  on  the 

all) 

blanked  out  here,  we  really  have  no  idea  what  this 

email  is  referring  to.  It  says  a  Census  matter, 
but  it  could  have  been  any  number  of  things, 

including  the  numerous  budget  issues  we  were 

talking  about.  So  let's  make  clear  I  don't  know 
what  this  email  was  in  reference  to. 

Q  Okay.  Let's  take  a  look  at  Exhibit  24. 

A  Uh-huh. 

Q  So  this  appears  to  be  an  unredacted 


version  -- 


A 

Q 

A 

Q 

is  that 
A 


Of  the  last  part . 

--  of  the  last  part  -- 
Right . 

--  which  appears  to  be  redacted  on  2396; 
correct  ? 

That  certainly  seems  to  be  the  case,  yes. 
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Q  They're  both  dated  the  same  date, 
correct  ? 

A  Same  date,  same  time. 

Q  So  -  - 

A  Just  to  be  precise. 

Q  Thank  you.  Same  date  and  same  time,  to 
be  precise. 

So  on  an  email  chain  that  you  commenced 
by  saying  the  Secretary  would  like  an  update  on 
progress  since  the  discussion  yesterday  regarding 
the  citizenship  question.  Is  it  your 
understanding  that  the  reference  to  the  Census 
matter  in  the  subject  line,  in  fact,  refers  to  the 
citizenship  question? 

A  That  would  appear  to  be  the  case. 

Q  Okay.  So  it  would  also  be  your 
conclusion  that  Mr.  Davidson  and  Mr.  Kassinger 
were  talking  about  the  citizenship  question;  is 

that  right? 

A  No.  It  would  not. 

Q  Why  not? 

A  Because  I  get  lots  of  email  that  start  on 
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one  chain  that  go  to  another  matter.  So  it's 
possible,  but  it's  also  possible  it  was  discussing 
something  else. 

Q  And  did  the  general  counsel  talk  to 
Mr.  Kassinger  about  a  lot  of  issues  you  were 
updated  on? 


A  I  have  no 
Mr.  Kassinger  dis 
Q  Do  you  se 
reference? 

A  Uh-huh. 

Q  There ' s  a 
Mr.  Davidson,  Mr. 
says,  "I  suggest 
The  Secretary  is 
A  Correct . 


idea  what  Mr.  Davidson  and 
cussed . 

e  the  email  below  the  Kassinger 


message  from  you 
Uthmeier  and  Ms. 
setting  up  a  call 
asking  for  progre 


to 

Teramoto  that 
for  tomorrow, 
ss  on  this .  " 


Q  And  that's  a  reference  to  the  citizenship 
question,  correct? 

A  Without  seeing  the  blanked  out  matter 
below  that  from  Peter  Davidson,  I  don't  know  if 
the  email  chain  switched  subjects  or  not. 

Q  Okay.  So  your  --  your  testimony  is  that 
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A  Again,  I  think  --  I  would  agree  that  I 
sent  an  email  on  the  7th  asking  for  an  update  on 
progress  regarding  the  citizenship  question,  and  I 
would  agree  that  I  sent  a  memo  to  the  Secretary 
updating  him  on  who  I  had  spoken  to  at  Justice. 

But  that's  all  I  would  know  about  what  the 
substance  of  the  conversations  were. 

Q  And  then  after  that  exchange,  did  there 
come  a  time  when  the  Secretary  and  Attorney 
General  spoke  about  this  issue? 

A  Correct . 

Q  And  about  how  long  after  was  that? 

A  I  don't  recall. 

Q  Was  it  about  a  week  after? 

A  Possibly.  I  would  imagine  it  was  on  the 
Secretary's  calendar. 

Q  And  after  the  Secretary  spoke  with  the 
Attorney  General,  was  the  substance  of  that 

conversation  relayed  to  you? 

A  Beyond  --  beyond  the  fact  that  they  had 
spoken  and  that  the  Attorney  General  was  going  to 

look  into  the  matter,  no. 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  143  of  279 


© 

© 

© 

© 

© 

© 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  239 

• 

Okay®  (What  did  you  say  to  the  Secretary 

about 

the  December  2017  letter  when  it  came  in? 

m 

Justice  Department  has  requested  this,  so 

now  we 

can  start  the  formal  process. | 

• 

And  what  formal  process  are  you  referring 

to  ?| 

© 

Well,  as  I've  outlined  before,  in  order 

for  the  government  to  take  an  action,  you  have  to, 

basically,  create  a  record  and  make  your  decision 

on  the  basis  of  that  record.  So  without  a  request 
from  an  agency  to  ask  for  the  inclusion  of 
citizenship,  you  were  --  this  was,  basically,  a 

hypothetical  question. 

Q  Okay.  But  you  had  told  the  Secretary  in 
May,  we  will  get  the  Justice  Department  to  request 
the  question? 

A  I  am  going  to  do  everything  I  can  to 
carry  out  the  Secretary's  wishes,  if  they  are 

legal,  and  so  I  will  do  my  best.  I  can't  promise 
things . 

Q  You  mentioned  in  reference  to  your 
May  2nd  email  that  you'd  identified  a  case  or 
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Q  Ah .  If  I  said  -- 

A  The  prior  questions  were  very  focused  on 
March  2017,  so  I  want  to  be  clear  we're  now 
talking  about  the  following  year. 

Q  Absolutely.  Sorry.  Yes.  These 
questions  --  the  question  I'm  going  to  ask  you  now 
i s  about  2018. 

You  recall  there  was  a  time, 

March  26,  2018,  when  the  Secretary  issued  a 

decisional  memorandum  regarding  his  decision  to 

add  a  citizenship  question? 
m  Yes. 

Q  You  worked  on  that  memorandum? 
m  Yes. 

Q  Okay.  Were  you  the  principal  drafter? 

A  I  was  one  of  the  principal  drafters. 

Q  Who  were  the  other  principal  drafters? 

A  James  Uthmeier  was  the  primary  other 
drafter . 

Q  Did  you  have  a  division  of  responsibili  m 


between  the  two  of  you? 

A  No.  I  believe  he  did  the  first  draft. 
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Q  He  did  the  first  draft? 

A  Well,  the  Secretary  actually  probably 
made  --  indicated  what  he  wanted  in  a  draft  and 
then  James  would  have  put  it  together. 

Q  And  then  you  would  have  worked  on  it 
after  James  ? 

A  Correct  . 

Q  All  right.  Was  that  a  typical  way  in 
which  the  two  of  you  worked? 

A  Sure.  I  edit  lots  of  documents. 

Q  I  mean  -  - 

(Thereupon,  the  court  reporter 
clarified. ) 

THE  WITNESS:  I  edit  lot  of  documents. 

BY  MR.  COLANGELO: 

Q  I  meant  with  you  and  Mr.  Uthmeier? 

A  Yeah.  It  would  be  unusual  for  me  to 
prepare  the  first  draft  and  him  to  edit  it,  yes. 

Q  That's  what  I'm  getting  at.  All  right. 
Thank  you . 

And  did  anyone  else  work  on  the  draft 
besides  you,  the  Secretary  and  Mr.  Uthmeier? 
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A;  Yes .  I  think  numerous  other  people 
reviewed  the  draft,  and  -- 

Q  How  about  people  who  contributed  to  the 


language? 

A  Again,  without  seeing  various  drafts,  it 
would  be  hard  to  say  who  contributed  to  which 
language . 


Q 

before 

to  the 
A 

Q 


Okay.  Okay.  Couple  more  questions 
we  take  our  break. 

You  were  shown  earlier  today  a  supplement 
decisional  memorandum  -- 
Yes  . 

--  issued  by  Secretary  Ross  in  June  of 


this  year. 

You  recall  that? 

A  Right.  You're  referring  to  Exhibit  5? 

Q  Yes .  And  there ' s  language  in 
Exhibit  5  --  get  the  exact  language  --  there's 

language  in  Exhibit  5  that  says  referring  to 
fundamental  issues  regarding  the  upcoming  2020 
census,  "part  of  these  considerations  included 
whether  to  reinstate  a  citizenship  question  which 
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MR.  GARDNER:  Objection. 

Mi scharact er i zes  the  witness's  previous  testimony. 

THE  WITNESS:  My  previous  testimony  was 

the  Department  of  Justice  sent  to  the 
Department  of  Commerce,  from  the  Justice 
Department  to  the  Office  of  General  Counsel,  a 
draft  document  suggesting  that  the  Secretary 
needed  to  sign  this.  That  document  was  reviewed 
by  the  Office  of  General  Counsel  and  myself,  edits 
were  made,  the  document  produced,  and  the 
Secretary  then  signed  it. 

BY  MR.  GERSCH: 

Q  Yeah.  My  question  was  a  little 
di f  f  erent . 

My  understanding  of  your  testimony  this 
morning  was  you  recommended  that  the  Secretary 
sign  this  supplemental  memorandum  based  on  advice 
you  received  from  the  Department  of  Justice;  is 
that  correct? 

MR.  GARDNER:  Objection. 

Mi scharact eri zes  the  witness's  previous  testimony. 
THE  WITNESS:  Once  again,  the 
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Department  of  Justice,  who  are  our  counsel, 
suggested  that  a  supplemental  memorandum  was 
needed.  This  was  not  something  Department  of 
Commerce  generated.  This  was  something  the 
Department  of  Justice,  as  our  counsel,  recommended 

be  provided.  Following  up  on  that  advice,  we 
worked  on  the  document  and  then  had  the  Secretary 

sign  it.  We  were  following  advice  of  counsel. 

BY  MR.  GERSCH: 

Q  Well,  again,  I'm  not  sure  I've  got  an 
answer  to  my  question. 

My  understanding  --  well,  I'll  put  it  -- 
without  respect  to  what  you  testified  to  this 
morning,  is  it  correct  that  you  advised  the 
Secretary  to  sign  the  supplemental  memorandum 
based,  in  part,  on  advice  from  the 
Department  of  Justice? 

A  Again,  I'm  not  sure  I'm  following  the 
logic  of  your  question.  But,  once  again,  this 
document  was  produced  initially  by  the 
Department  of  Justice,  who  sent  it  to  the 
Department  of  Commerce  with  the  recommendation 
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A  That's  correct. 

Q  Okay . 

MR.  GERSCH:  Let's  take  our  short  break 

here  . 

MR.  GARDNER:  How  long? 

MR.  GERSCH:  Ten  minutes  or  so. 

VIDEOGRAPHER :  This  is  the  end  of  Media 

Unit  Number  4.  The  time  on  the  video  is  1:58  p.m. 
We  are  off  the  record. 

(Off  the  record.) 

VIDEOGRAPHER:  This  begins  Media  Unit  4. 

The  time  on  the  video  is  2:14  p.m.  We  are  on  the 
record . 

BY  MR.  GERSCH: 

Q  Mr.  Comstock,  we're  back  on  the  record. 
Before  the  break,  I  was  asking  some  questions 
about  2018.  Now  I  want  to  go  back  to  2017. 

A  Okay . 

Q  You  with  me? 

A  I'm  with  you . 

Q  All  right.  I  want  to  go  back  to  the 
spring  of  2017  when  Secretary  Ross  requests  the 
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1 

inclusion  of  a  citizenship  question  on  the  census .( 

2 

At  that  point  in  time,  the  Department  of  Justice 

3 

had  made  no  request  to  Commerce  for  the  addition 

4 

of  a  citizenship  question,  correct? 

® 

A  That's  correct. 

• 

Q  And  they  certainly  hadn't 

0 

asked  --  withdrawn. 

8 

(The  Department  of  Justice  certainly 

9 

hadn't  asked  Commerce  to  add  a  citizenship 

10 

question  because  of  the  VRA (That's  also  correct;) 

11 

isn't  it? 

12 

A!  iWell,  they  didn't  ask  us  to  add  a) 

(|3 

citizenship  question  at  that  point .)  So 

M 

speculating  as  to  why  they  would  ask  is 

15 

irrelevant . 

0L6 

Ql  'I'm  not  asking  you  to  speculate^  (The  one 

thing  we  can  be  sure  of  is  they  didn't  ask  about 

ii 

the  VRA  is  because  they  didn't  ask  at  all? 

19 

A  Correctj] 

20 

Q  All  right  .)  And  when  Secretary  Ross  says 

It 

to  you  in  the  spring,  in  whatever  words  he  usedj| 

22 

that  he  wants  a  citizenship  question  added  to  the 
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census,  wouldn't  you  have  had  a  discussion  with 

him  at  the  time  about  why  he  wants  that? 

MR.  GARDNER:  Objection.  Asked  and 

answered . 

THE  WITNESS:  Again,  the  answer  is  no,  I 


would 

not  have  a  discussion. 

My  boss,  if  he  asked 

me  to 

investigate  something, 

I  investigate  it  and 

report  back  the  results. 

BY  MR.  GERSCH: 


Q  Is  your  testimony  you  did  not  have  a 
discussion? 

A  I  did  not . 

Q  And  you're  not  saying  --  well,  withdrawn. 

Wouldn't  it  be  helpful  to  you  in  your  job 
to  assist  the  Secretary  to  have  an  understanding 
of  why  he  wanted  the  citizenship  question? 

MR.  GARDNER:  Objection.  Form. 

BY  MR.  GERSCH: 

Q  You  can  answer. 

A  Again,  I  didn't  have  any  particular 

doubts  about  why  a  citizenship  question  would  be 
useful,  so,  no,  it  would  not  have  hurt  me  to  ask. 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  152  of  279 


1 

2 

3 

4 

• 

6 

0 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  253 

Q  I'm  not  asking  whether  you  had  doubts. 

My  question  to  you  is  a  little  bit  -- 
A  I  understand  your  question. 

Q  My  question,  sir,  is:  Wouldn't  it  be 

helpful  to  you  in  your  job  of  assisting  the 
Secretary  to  have  a  complete  understanding  of  why 
the  Se  cretary  wants  to  add  a  citizenship  question? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  Again,  it's  not  relevant  to 

the  question  of  whether  or  not  he  needs  --  of 

whether  or  not  a  question  should  be  added,  so,  no. 
BY  MR.  GERSCH: 

Q  Is  it  your  testimony  that  why  he  wants  a 
citizenship  question  to  be  added  is  not  relevant 

to  whether  it  should  be  added?  Did  I  --  did  I 
hear  that  right? 

MR.  GARDNER:  Objection|| 

Mi scharact er i zes  the  witness's  prior  testimony. 

THE  WITNESS:  My  test-  -- 

MR.  COLANGELO :  That's  exactly  what  he 

said ,  Counsel . 

THE  WITNESS:  No.  My  testimony  is:  The 
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rationale  for  why  he  would  want  it  added  is  not 

relevant  to  my  initial  inquiry  as  to  whether  or 
not  a  question  can  be  added. 

BY  MR.  GERSCH: 

Q  Yeah.  My  question  was  a  little 
different.  The  question  I  am  trying  to  get  you  to 
focus  on  is:  In  your  work  for  the  Secretary, 

wouldn't  it  be  hel  Pf  ul  to  you  to  understand  as 

fully  as  possible  why  he  thinks  i  t's  a  go  od  idea 

to  add  a  citizenship  question? 

A  And  let  -- 

MR.  GARDNER:  Objection.  Asked  and 

answered . 

THE  WITNESS:  And  let  me  get  you  to 

understand  my  answer,  which  is,  no,  it  would  not 
make  a  difference,  because  I  don't  need  that 
information  to  investigate  the  question. 

BY  MR.  GERSCH: 

Q  Anyone  ever  say  anything  to  you  about  why 
the  Secretary  thought  it  was  a  good 
idea  --  withdrawn. 

Am  I  right  that  your  testimony  is  that 
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Q  No  one  says  the  reason  the  Secretary 
wants  to  add  a  citizenship  question  is  whatever 


the  reason 

is,  no  one 

ever  said 

anyth 

that  ? 

A  No . 

MR  . 

GARDNER : 

Ob j  ect ion 

to  f o 

THE 

WITNESS : 

Not  to  my 

recol 

BY  MR.  GERSCH: 

Q  Okay.  Did  you  ever  have  a  discussion 
with  people  from  the  Office  of  General  Counsel  at 
Commerce  about  why  the  Secretary  wanted  to  add  a 
citizenship  question? 

A  No . 

Q  And  in  your  time  there,  did  you  never  see 
a  document  analyzing  why  it  was  a  good  idea  for 
Census  to  add  a  citizenship  question? 

A  Again,  you're  --  we  have  a  fundamental 
disagreement  on  the  premises  of  your  question. 

Your  premise  is  that  somehow  a  reason  needs  to  be 
provided.  The  question  before  us  is  the  Secretary 
has  the  legal  authority  to  add  questions  to  the 

census.  Is  there  a  governmental  need?  And  if 
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there  is,  then  you're  off  to  the  races. 

Q  My  question  was  a  little  different.  My 
quest  ion  was  -  - 

A  I  understand  your  question. 

Q  Sir,  I'll  repeat  it  for  you. 

My  question  is:  In  all  the  time  you're 

there,  did  you  never  see  a  document  spelling  out 
the  reasons  why  it  would  be  a  good  idea  to  add  a 
citizenship  question?  Why  it  would  be  good  from 
Commerce's  perspective? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  Again,  that's  not  the 

question.  Commerce  -- 
BY  MR.  GERSCH: 

Q  Excuse  me,  sir.  That  is  my  question. 
Could  you  answer  my  question? 

A  Okay .  No . 

Q  Not  even  a  scrap  of  paper,  ri  ght  ? 

A  Nope  | 

Q  No  memoranda,  right? 

A  No. 

Q  No  ema i Is? 
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Not  that  I  recall. 


Q  And  I  just  want  to  be  straight  on  my 
understanding.  I  think  I  got  you  correctly,  but  I 
just  want  to  make  sure  and  test  that  I'm  right. 

It  couldn't  possibly  assist  you  in  your 
work,  in  any  way,  to  know  why  the  Secretary  wanted 
to  add  a  citizenship  question?  Do  I  understand 
that  correctly? 

A  It's  not  relevant  to  my  analysis. 

Q  And  so  it  couldn't  possibly  help  you  in 
any  way  in  your  work? 

A  I'm  not  going  to  agree  with  your 
statement  that  way,  no. 

Q  Well,  that's  my  question  --  withdrawn. 
Well,  is  there  any  way  in  which  knowing 
what  the  Secretary's  reason  was  for  wanting  to  add 

a  citizenship  question,  is  there  any  way  that 
could  assist  you  in  your  work  at 

Department  of  Commerce? 

A  Assist  me  on  my  work  at  the  Department  of 
Commerce ,  no . 

Q  Is  there  any  way  that  it  could  help  you 
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help  the  Secretary  add  a  citizenship  question? 

A  If  I  had  found  it  difficult  or 
challenging,  yes.  Knowing  more  about  why  he 
wanted  it  would  have  been  helpful,  but  I  didn't 
say  that  there  was  an  issue.  It  had  been  asked 
for  hundreds  of  years,  and  it  had  been  asked  on 
the  ACS.  So,  clearly,  there's  a  need  for  it.  And 


so,  no, 

that  was  not  a  particularly  troublesome 

aspect 

of  the  question  I  was  being  asked  to  look 

into  . 

Q> 

When  you  said  if  I  had  found  it  difficult 

or  challenging,  what  did  you  mean?  What's  the  it? 

e 

If  --  if  what  I  had  been  requested  to  do 

seemed  to  have  significant  legal  obstacles  to  the 

ability  to  do  that  question  or  take  that  action, 
th  en  I  would  probably  inquire  more  fully  to  see  if 

there's  an  alternative  way  to  address  what  the 
Secretary  is  trying  to  get  to.  In  this  particular 
case,  you  have  something  that  has  been  on  the 

decennial  census  before  that  is  currently  being 

asked  on  the  ACS.  There's  clear  legal  authority 
for  him  to  add  the  question.  So,  frankly,  the 
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reasons  that  he  wants  to  add  it  doesn't  add 
anything  to  the  analysis.  There  is  a  governmental 
need  for  this  information.  That's  a  question 
that's  already  established,  so  I  don't  need  to 
inquire  further  as  to  what  his  personal  beliefs 

regarding  this  question  might  be. 

Q  What ' s  the  governmental  need  for  the 
question? 

A  Enforcement  to  the  Voting  Rights  Act, 
determining  how  many  undocumented  citizens  there 

are.  You  name  it,  there's  a  whole  bunch  of 
reasons .  That ' s  why  every  government  in  the  world 
collects  this  information. 

Q  Well,  correct  me  if  I'm  wrong,  we're 
talking  about  at  a  period  in  the  spring  of  2017 
when  the  Voting  Rights  Act  hadn't  come  up,  the 

Department  of  Justice  hadn't  made  a  request  for 


it.  What  does  the  Voting  Rights  Act  got  to  do 
with  it  in  the  spring  of  2017? 

A  When  you  inquire  as  to  what  does  the 
Department  of  Justice  use  the  citizenship  data 
on  -- 
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Ql 

That  wasn't  my  question.  My  question 

is  --I 

• 

I'm  answering  your  -- 

Ql 

--  why  is  it  a  good  idea,  why  does  the 

government  need  it  back  in  the  spring  of  2017? 

A| 

Finished  with  your  question? 

® 

That's  my  question. 

a 

iThe  answer  is  for  the  same  reason  they've 

been  collecting  it  for  the  last  200-plus  years. 

Ql 

What ' s  the  government  need  in  the  spring! 

Of  2  017?) 

a 

£  already  answered  that  question. )  If 

they  collect  the  data  under  the  ACS  for  Voting 

Rights 

Act  enforcement,  that  is  one  of  the  primary 

reasons 

they  collect  the  datap 

Ql 

OkayP  fit's  on  the  ACS.)  iWhat  '  s  the 

need  -- 

governmental  need  for  it  to  be  on  the 

census  ? 

1 

MR.  GARDNER®  (Objection. }  Asked  and 

answere 

d  | 

THE  WITNESS®  (The  governmental  need  isp 

again , 

if  you're  going  to  get  more  detailed 
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information,  then  you  need  that  information. 

BY  MR.  GERSCH: 

Q  Who  said  in  the  spring  of  2017  that  the 
government  needed  more  detailed  information? 

A  Again,  I'm  presented  with  a  request  by 
the  Secretary  to  say,  can  we  add  this  question  to 
the  census?  I  inquire  about  that,  and  I  looked  at 
it.  One  of  the  reasons  you  would  need  it  is 
voting  rights.  If  you're  going  to  do  voting 
allocations  on  the  basis  of  census  allocations, 
that's  the  reason  it's  perfectly  sufficient. 

Q  Who  said  that  in  the  spring  of  2017? 

A  That  was  --  that  was  determined  after 

taking  a  quick  look  at  the  issue.  I  don't  need 
more  than  that  to  continue  to  pursue  the  question. 

Q  Who  told  you  that  the  government  needed, 
in  the  spring  of  2017,  more  detailed  information 
about  citizenship  than  was  contained  in  the  ACS? 

A  Nobody. 

Q  You  came  to  that  decision  on  your  own;  is 
that  right? 

A  Correct . 
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Q  But  you're  not  a  voting  rights  lawyer, 
right  ? 

A  Irrelevant  to  the  question. 

Q  That's  not  my  question.  You're  not  a 
voting  rights  lawyer,  right? 

A  I've  already  said  that. 

Q  So  you  decided  on  your  own  in  the  spring 
of  2017  that  it  would  be  a  good  idea  for  the 
government  to  have  more  information  than  was 
available  from  the  ACS  about  citizenship  to 
enforce  the  Voting  Rights  Act,  even  though  you're 
not  a  voting  rights  lawyer? 

A  I  don't  agree  with  that  characterization, 
at  all.  I  decided  that  there  was  sufficient 
information  for  me  to  pursue  the  Secretary's 
request  to  consider  placing  a  citizenship  question 

on  the  decennial  census  and  that  there  was 
sufficient  potential  reason  to  collect  that 

information  to  warrant  moving  forward.  If  I'd 
come  to  an  opposite  conclusion  that  there  was  not 

sufficient  potential  reason  or  that  there  was  some 

insurmountable  legal  bar,  then  I  would  have 
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reported  back  to  the  Secretary,  I'm  sorry, 

Mr.  Secretary,  it  does  not  appear  we  can 
accomplish  this  objective. 

Q  Why  did  you  need  to  come  up  with  a  reason 
for  asking  the  question,  separate  and  apart  from 

whatever  reason  the  Secretary  had  in  his  own  head? 

A  Again,  my  job  is  to  figure  out  how  to 
carry  out  what  my  boss  asks  me  to  do.  So  you  go 
forward  and  you  find  a  legal  rationale.  Doesn't 
matter  what  his  particular  personal  perspective  is 

on  it.  It's  not  --  it's  not  going  to  be  the  basis 


on  which  a  decision  is  made. 

Q  That's  your  understanding,  that  the  way 
you  should  do  it,  is  come  up  with  a  rationale  that 

has  nothing  to  do  with  what's  in  the  Secretary's 
mind  as  to  why  he  wants  it;  is  that  your 

understanding  of  how  it ' s  supposed  to  work? 

A  No.  Again,  you  continue  to  characterize 


ings  in  a  way  that  you  believe  may  be  correct, 
but  not  the  way  I  believe  to  be  correct.  My  job, 
as  a  person  who  has  been  doing  this  for  30-plus 

years  for  clients  and  people  in  the  government,  is 
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if  they  would  like  to  accomplish  an  objective,  I 

see  if  there's  a  way  to  do  that.  And,  again,  if 
it's  not  legal,  you  tell  them  that.  If  it  can't 
be  done,  you  tell  them  that.  If  there's  a  way  to 
do  it,  then  you  help  them  find  the  best  rationale 

to  do  it.  That's  what  a  policy  person  does. 

And  so,  again,  if  I  came  up  with  a 
rationale  that  the  Secretary  didn't  agree  with  or 

didn't  support,  then  he  was  going  to  tell  me  that. 

I  have  no  doubt  about  that.  But  in  the  meantime, 
he  doesn't  --  I  don't  need  to  know  what  his 
rationale  might  be,  because  it  may  or  may  not  be 

one  that  is  --  that  is  something  that's  going  to  a 
legal ly-val id  basis. 

So,  again,  he's  got  --  he's  asked,  can  we 
put  --  can  we  put  a  question  on?  The  job  of  a 
policy  person  is  go  out  and  find  out  how  you  do 

that.  Whether  that  decision  is  going  to  be  made 
ultimate  iy  to  do  it  or  not,  that's  up  to  the 

dec i s ion -maker . 

Q  Are  you  saying  you're  better  off  not 
knowing  what  the  Secretary's  own  rationale  is  for 
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A  That ' s  correct . 

Q  Counsel  asked  you  about  contact  you  made 
with  the  Department  of  Justice  -- 
A  Correct . 

Q  --  starting  with  a  Ms.  Haney  [sic] ,  I 
be 1 i eve . 


Do  you  recall  that? 

A  Yes.  I  believe  her  name  is  Hankey, 
but  -  - 


Q 

i  f  you 
A 

Q 

A 

that  I 

Q 

A 

Q 

A 


Hankey.  I  apologize. 

What  was  the  full  name?  I  can 
don't  know  it  offhand. 

Mary  Blanche,  but  -- 
I'll  find  it  in  here. 

It's  in  one  of  these  exhibits, 
wrote .  Here . 

Mary  Blanche  -- 
Yep  . 

--  Hankey;  is  that  right? 

Yeah  . 


get 


the 


i  t  out 


memo 


Q  All  right.  So  you  went 
Mary  Blanche  Hankey  -- 


you  called 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  165  of  279 


© 

© 

© 

© 

© 

© 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  270 


A  Correct . 

Q  --  with  regard  to  adding  a  citizenship 
question  to  the  census,  right? 

A  Correct . 

Q  And  you  wanted  to  see  if  the 
Department  of  Justice  would  sponsor  the  question? 
A  Correct . 

Q  And  you  had  a  phone  call  with  her,  and 
you  had  at  least  a  meeting  with  her,  right? 


A  Right. 

Q  So  at  least  two  contacts? 

A  Three,  when  she  called  me  back  with 
somebody  else's  name. 

Q  Fair  enough. 

Didn't  --  didn't  Ms.  Hankey  say,  why  do 
you  want  to  have  a  citizenship  question? 

A  No ,  she  didn ' t . 

Q  Didn't  come  up,  at  all? 


A  Nope. 

Q  She  referred  you  to  a  Mr.  McHenry;  is 
that  right? 

A  Correct . 
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And  he's  not  a  voting  rights  guy,  right? 

I  don't  actually  know  what  his  background 


is. 


Q  Well,  you  went  ahead,  back  and  forth  with 
him  over  about  a  month;  is  that  right? 

A  I  mean,  we  spoke  on  the  phone  probably 
three  or  four  times,  yeah. 

Q  Going  from,  I  think,  the  period  you 
mentioned  was  -- 

A  Yeah.  It  was  -- 

Q  --  early  May  to  early  June,  roughly? 

A  Approximately  a  month,  yeah. 

Q  And  didn't  you  learn  in  that  time  that 
he's  not  a  voting  rights  guy? 

©  No. 

Q  Never  came  up? 

A  We  didn't  get  into  great  detail  on  the 
rationale . 

Q  You  did  ask  him  would  you  sponsor  a 
census  question  for  --  I'm  sorry.  Withdrawn. 

You  did  ask  Mr.  McHenry  if  he  would  be 
willing  to  sponsor  a  request  for  the  addition  of  a 
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citizenship  question  on  the  census,  right? 

A  I  didn't  ask  Mr.  McHenry  if  he  would.  I 
asked  if  the  Department  of  Justice  would  be 

inclined  to  send  a  letter  asking  us  to  add  the 
citizenship  question. 

Q  Fair  enough. 

And  when  you  did  that,  you  didn't  explain 
to  Mr.  McHenry  why  the  Secretary  wanted  a 

citizenship  question? 

A  I  would  have  no  reason  to. 

Q  And  Mr.  McHenry  never  asked,  hey,  you 
want  me  to  do  this?  Why  do  you  need  it?  He  never 
asked  you  that? 

A  I  think  I  explained  at  the  outset  that 
the  department  currently  got  a  report  from  the  ACS 

on  citizenship  level  --  I  mean,  on 

census  --  certain  census  size,  Citizen  Voting  Age 

Population,  and  if  they  were  to  get  it  from  the 

decennial,  that  would  allow  them  a  greater 
granularity  and  would  that  be  useful  to  them,  and 

he  said  he  would  inquire. 

Q  You  asked  Mr.  McHenry  if  the 
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Department  of  Justice  would  find  it  useful  to  have 
more  granularity  about  citizenship? 

A  C  o  r  r  e  c  t  J§ 

Q  But  at  no  point  did  Mr.  McHenry  say, 
look,  if  we  want  it,  we'll  ask  for  it,  but  how 
come  you  want  it?  Didn't  he  ask  you  something 
like  that? 

A  No. 

Q  When  people  call  you  and  say,  hey,  will 
the  Department  of  Commerce  do  this  or  do  that, 
don't  you  say,  why  do  you  want  that,  why  do  you 
need  that? 

A  I  usually  say  is  there  a  reason  that  you 
think  the  Department  of  Commerce  would  need 
that  --  and  if  they  have  a  reason,  then  I'll  look 
into  it.  I  don't  say,  hey,  why  does  your  boss 
want  this?  That's  not  part  of  lexicon. 

Q  No.  No.  If  another  agency  calls  and 
says  -- 

A  I  don ' t  -  - 

Q  Let  me  finish  the  question  and  you  can 
answer  any  way  you  want . 
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If  another  agency  calls  and  says,  will 
the  Department  of  Commerce  do  such  and  such, 
whatever  it  is  -- 

A  Right . 

Q  --  don't  you  say  to  them  in  some  form  or 
another,  why  do  you  want  this? 

MR.  GARDNER:  Objection.  Hypothetical. 

BY  MR.  GERSCH: 

Q  Why  does  your  agency  need  this? 

MR.  GARDNER:  Objection.  Hypothetical. 

THE  WITNESS:  Again,  I  don't  question  why 

their  boss  might  want  it.  I  might  say,  what  is  it 
you  think  we  can  provide  or  why  do  you  think  the 
Department  of  Commerce  is  the  right  agency  for 
this?  But  if  they  say  we  need  this  data  because 
we're  negotiating  a  trade  agreement,  whatever, 
that's  fine.  I  don't  question  their  basis. 

BY  MR.  GERSCH: 

Q  Okay.  But  if  I  understood  your  last 
answer,  you  added  something  important,  you  said, 

if  they  call  and  say  we  need  this  for  the  trade 

ag-  --  trade  agreement,  you  say  I  don't  question 
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1 

them.  But  if  they  don't  give  a  reason,  sir,  don't 

2 

you  say  to  them,  why  do  you  want  it? 

3 

MR.  GARDNER:  Objection.  Calls  for  a 

9 

hypothetical . 

5 

THE  WITNESS:  Again,  I  already  provided 

6 

the  reason  for  Department  of  Justice.  I  said, 

7 

would  it  be  useful  for  you  to  have  more  granular 

8 

voting  data  at  the  census  lock  level?  He  said  he 

9 

would  inquire.  That  answers  your  question.  I'd 

10 

already  provided  the  answer. 

11 

BY  MR.  GERSCH: 

11 

Q!  iMr .  McHenry  comes  back  at  some  point  and 

|3 

he  says  he's  not  interested,  right,  in  words  or 

14 

substance  if 

11 

A!  iHe  suggested  that  I  contact  the 

16 

Department  of  Homeland  Security. 

it! 

Q!  But  I  take  it  he  makes  it  clear  to  you  in 

18 

some  fashion  --  withdrawn. 

i|9 

iLet  '  s  start  with  this§  What  did  he  say 

20 

to  you? 

It 

A|  iHe  suggested  I  talk  to  the  Department  of 

22 

Homeland  Security! 
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Q  Did  he  also  say,  listen,  I  don't  really 
need  that  information,  or  my  guys  don't  need  that 
information,  or  my  department  doesn't  need  that 

information  or  something  like  that? 

MR.  GARDNER:  Objection  to  form. 

THE  WITNESS:  Again,  no,  he  did  not 

indicate  that  they  did  not  need  the  information. 

He  simply  suggested  that  they  were  rather  busy  and 

why  don't  I  talk  to  the  Department  of 

Homeland  Security. 

BY  MR.  GERSCH: 

Q  It's  your  testimony  that  he  said  they 
were  too  busy  to  do  it? 

A  Unfortunately,  that's  not  an  uncommon 
response  from  other  agencies.  They  don't 
necessarily  look  for  extra  work. 

Q  Okay.  So  they  were  too  busy  to  ask  for 
it,  that's  what  you  understood  them  to  say? 

A  Yeah.  Their  inclination  was  they  weren't 
inclined  to  do  the  work,  to  ask  for  it,  yeah. 

Q  Okay.  Okay.  So  Mr.  McHenry  let's  you 
know  he's  not  inclined  or  the  department  is  not 
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fnclined  to  do  the  work,  to  ask  for  it,  and  he 

refers 

you  to  Homeland  Security,  correct?} 

3 

Correct!] 

Q! 

And  you  speak  to  a  Mr.  Hamilton,  ri 

ght  ? 

3 

Right . 

Ql 

And  Mr.  Hamilton,  he's  not  a  VRA  guy  1 

flight  ? 

3 

I  have  no  idea  what  his  background 

is  | 

Ql 

Certainly,  it's  your  understanding  that 

the  Department  of  Homeland  Security  has  nothing  to 

do  with 

enforcing  the  Voting  Rights  Act?} 

8 

It  would  not  normally  be  something 

I? 

would  think  they  would  do,  noli 

Ql 

And  you  talked  to  Mr.  Hamilton  how 

many' 

times  ? 

A| 

I  don't  know,  three  or  four  times.} 

• 

Over  what  period? 

A| 

Again,  two  weeks.  I  don't  know. 

Ql 

And  don't  you  say  to  Mr.  Hamilton, 

here  '  s) 

why  we 

want  the  information,  here's  why  we 

want 

you  to 

ask  for  the  citizenship  question?} 

8 

Again,  it  was  the  same  explanation 

a  s  | 
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gave  the  Department  of  Justice.  And  as  you 
pointed  out,  DHS  doesn't  really  do  that.  So  I  was 
simply  following  up  on  the  suggestion  that 

Mr.  McHenry  had  made,  and  perhaps  there  was 
something  that  DHS  did  that  I  was  unaware  of  that 
would  have  them  --  have  the  need  for  this 
information.  Turns  out  they  didn't,  so  back  to 
Square  1 . 

Q  Yeah.  My  question  is  --  and  maybe  I 
didn't  phrase  it  exactly  right. 

Did  you  explain  to  Mr.  McHenry  [sic]  in 
any  of  these  several  calls,  here's  why  it's 
important  to  the  Department  of  Commerce,  or  your 
boss  or  whomever,  here's  why  it's  important 

that  --  to  get  a  citizenship  question  added? 

MR.  GARDNER:  I  think  you  mean 

Mr.  Hamilton.  You  said  Mr.  McHenry. 

MR.  GERSCH:  Withdrawn.  Let  me  rephrase. 

Thank  you,  Counsel. 

BY  MR.  GERSCH: 

Q  In  any  of  these  several  calls,  you  say  to 
Mr.  Hamilton,  here's  why  it's  important  to 
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Department  of  Commerce  to  have  you  folks  request 

the  addition  of  a  citizenship  question. 

A  No.  I  never  explained  that  to  him. 

Q  And  is  it  your  testimony  that  in  your 
several  conversations  with  Mr.  Hamilton,  he  never 
says,  hey,  why  do  you  want  this? 

A  That's  correct. 

Q  He  never  says,  why  do  you  want  a 
citizenship  question  added? 

A  Again,  when  somebody  calls  up  and  says  -- 
my  boss,  you  know,  Secretary  Ross,  AG  Sessions, 
whomever  has  asked  us  to  pursue  this,  I  don't 
typically  question  back  and  say,  well,  why  do  you 
think  --  does  your  boss  think  this  is  needed?  I 

just  don't  do  that.  It's  kind  of  discourteous  to 
other  staff.  So  no,  he  took  me  at  face  value. 

I'm  calling  to  inquire,  would  they  find  this 

useful?  He  gets  back  to  me,  no  .| 

Q  I  just  want  to  make  sure  I  caught  part  of 
what  you're  saying  correctly. 

Are  you  saying  it  would  have  been 
discourteous  for  Mr.  Hamilton  at  Homeland  Security 
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to  say, 

hey,  why  do  you  guys  at  Commerce  want  us 

to  ask 

for  a  citizenship  question?! 

IA 

For  him  to  challenge  why  my  boss  might 

ask  for 

it  | 

m 

I  didn't  say  challenge. 

Us  it  your  testimony  it  would  bei 

discourteous  for  him  to  say,  hey,  you're  asking  me 

to  do  s 

omething  -- 

3 

IUh-huhi 

IQ 

something  which  involves  some  work  -- 

3 

IUh-huh§ 

IQ 

would  you  just  explain  to  me  why  it's 

important  for  you  to  have  me  ask  for  a  citizenship 

question? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  No  such  conversation 

occurred . 


BY  MR  . 

• 

GERSCH : 

(Yeahl  My  question  is§  Would 

that  have 

been  discourteous  for  him  to  say  that 

to  you?! 

A> 

(Depends  on  how  he  phrased  it|| 

Q> 

(He  could  have  phrased  it  in  a 

way  that 
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was  properly  respectful,  right? 

A  Theoretically,  yes. 

Q  In  the  time  that  you  were  dealing  with 
Mr.  McHenry  or  getting  ready  to  deal  with 

Mr.  McHenry  --  this  is  back  at  the  Justice 
Department  now  --  did  you  ever  learn  that  he  was 

director  of  the  Executive  Office  of  Immigration 


Review? 

A  I  never  learned  that,  no. 

Q  How  about  Ms.  Hankey,  did  she  say  why  she 
was  going  to  refer  you  to  Mr.  McHenry? 

A  No ,  she  didn ' t . 

Q  Is  it  common  for  you  to  call  people  like 
Mr.  McHenry  without  knowing  what  their  position 

is? 

A  Certainly  at  that  time,  yes. 

Q  What  was  it  about  that  time? 

A  Well,  it  was  shortly  into  the 
administration,  and  titles  are  not  necessari  ■ 

informative  of  what  people  do,  so  -- 

Q  Did  you  have  an  understanding  of  what 
Mr.  McHenry's  portfolio  was,  independent  of  his 
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title? 

m  No. 

Q  About  what  his  expertise  was  independent 
of  his  title? 

3  No. 

Q  You  didn't  know  --  withdrawnj| 

You're  trying  to  accomplish  something  for 
your  boss,  right? 

A  Correct  § 

Q  And  you're  calling  another  agency  and 


you ' re 

going  to  ask  them  to  do 

some  work,  right? 

Right . 

Q) 

And  you  know  from  your 

vast  experience 

that  sometimes  people  just  say 

no  because  they 

just  don't  want  to  do  the  work,  right? 
A  Correct  § 


Q  That's  not  uncommon,  right? 

A  It's  been  my  experience. | 

Q  So  in  order  to  have  the  best  possible 
chance  of  persuading  a  person  like  Mr.  McHenry, 

don't  you  want  to  do  a  little  research  beforehand? 

A  Again,  I  was  dealing  with,  literally, 
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hundreds  of  issue,  as  well  as  clearing 
correspondence,  clearing  Federal  Register  notices, 
no.  I  did  not  have  time  to  research  this  guy's 
background.  That's  why  I  went  through 
Eric  Branstad  to  say,  hey,  get  me  somebody  over  at 

DOJ  who  I  can  talk  to.  I  want  to  Hankey  --  and  I 
don't  know  her  from  Adam,  but  relying  on  the  fact 

that  she  was  recommended  by  folks  over  at  the 

White  House  as  somebody  who  was  connected  with 

AG  Sessions,  I'm  assuming  she's  going  to  steer  me 

in  the  right  direction.  So  I  take  on  faith  who 
she  suggested  I  talked  to.  Turned  out  they 
weren't  the  right  person,  so  we  didn't  get 
anywhere . 


Ql 1 

Did  you  have  an  assistant  during  this 

period? 

© 

No  .  | 

© 

Any  staff? 

© 

I  had  my  OPSP  staff. 

© 

Who ' s  that ? 

A> 

Office  of  Policy  and  Strategic  Planning® 

They  were  the  detailees  I  discussed  earlier. 
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© 

Q  Got  i t . 

2 

You  couldn't  ask  one  of  them,  hey,  I'm 

3 

supposed  to  have  a  call  with  Mr.  McHenry,  can  one 

4 

of  you  figure  out  what  he  is  and  why  -- 

® 

©  iNo| 

6 

Ql  Excuse  me.  I  got  to  --  just  a  second]) 

J 

|'ve  got  to  finish  the  question.  You  can  answer 

<9 

it  any  way  you  want  § 

9 

Didn't  you  want  to  call  --  talk  to  one  of 

10 

your  staff  people  and  say,  listen,  I  got  a  call' 

11: 

with  Mr.  McHenry,  I  got  to  persuade  him  to  do  some 

12 

work  he's  not  going  to  want  to  do,  to  help  out  our( 

13 

boss,  Mr.  Ross,  Secretary  Ross,  and  can  one  of: 

M 

your  look  up  and  tell  me  who  he  is  and  what  levers) 

|5 

we  might  be  able  to  pull  to  persuade  him  to  do 

16 

this  work  for  us? 

17 

imr.  Gardner!  object ion§ 

18 

BY  MR.  GERSCH: 

§-  9 

Ql  lYou  didn't  want  to  ask  someone  on  your 

20 

staff  to  do  some  work  like  that  for  you?! 

2  f 

iMR.  GARDNER*  Objection!  iForm| 

22 

(THE  WITNESS:  Again,  that's  a  view  of 
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both  the  workload  I  was  under  and  the  workload 
that  they're  under  that  I  think  is  misinformed. 

In  fact,  several  of  my  calls  with 
Mr.  McHenry  were  made  while  I  was  driving  into 
work,  so  there  was  no  opportunity  to  call  somebody 

and  do  that  research. 

And,  besides,  this  wasn't  about  getting 
leverage  on  Mr.  McHenry.  This  was  simply  to 
ask  --  following  up  on  the  person  I'd  been 
directed  to,  who,  based  on  the  fact  that  it  was 

recommended  by  an  assistant  to  the  AG,  I'm 
assuming  is  going  to  at  least  be  somewhat 
receptive.  Probably  an  error  on  my  part,  but 
that's  --  I've  got  a  dozen  other  things  I'm 
dealing  with  at  the  same  time.  So,  no,  I'm  not 
going  to  spend  a  lot  of  time  researching  this  guy. 

BY  MR.  GERSCH: 

Q  You  didn't  spend  any  time  researching 
this  guy? 

A  Correct.  I  didn't. 

Q  Secretary  Ross  certainly  knows  why  he 

wanted  a  citizenship  question  back  in  the  spring 
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of  2  0  17,  right  ? 

A  You'd  have  to  ask  him. 

Q  Is  there  anyone  besides  Secretary  Ross 
who  we  could  go  to  who  would  have  that 
informat  ion? 

MR.  GARDNER:  Objection.  Lack  of 
foundation.  Calls  for  speculation. 

THE  WITNESS:  I'm  not  aware  of  anybody. 

BY  MR.  GERSCH: 

Q  Do  you  have  any  reason  to  believe  that 
Secretary  Ross's  rationale  for  wanting  to  add  a 
citizenship  question  is  some  kind  of  supersecret? 

3  No. 

Q  Doesn't  involve  national  security,  right? 

MR.  GARDNER:  Objection.  Lack  of 
foundation.  Calls  for  speculation. 

THE  WITNESS:  I  don't  know  what  the 

Secretary's  rationale  is.  You'd  have  to  ask  him. 
BY  MR.  GERSCH: 

Q  But  you  don't  think  it  involves  national 
security? 

MR.  GARDNER:  Same  objections. 
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THE  WITNESS:  I'm  not  going  to  speculate 

on  that  . 

BY  MR.  GERSCH: 

Q  You  heard  about  this  suit  back  when  it 
was  filed,  right,  this  lawsuit? 

A  Yeah  § 

Q  Okay.  And  there's  several  lawsuits, 
r i ght  ? 

A  Lost  count,  but  yes. 

Q  And  you've  known  that  you  were  going  to 
sit  for  a  deposition  for  a  while,  also? 

A  Maybe  for  two  weeks  or  so. 

Q  Okay.  Well,  at  any  time  since  these 
lawsuits  started  to  get  filed,  did  you  have  a 
discussion  with  anyone  about  why  it  is  the 
Secretary  wanted  a  citizenship  question  added? 

©  No. 

Q  Secretary  Ross  gave  Congressional 
testimony  in  March  of  2018  in  advance  of  his 
decisional  memorandum.  Do  you  remember  that? 

A  I'll  take  your  word  for  it. 

Q  Testified  before  committees  of  both  -- 
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both  House,  right? 

A  Again,  I'd  have  to  look  at  a  calendar  to 
refresh  my  memory  as  to  when  he  testified.  But, 
yes,  he  testified  to  Congress  during  the  course  of 
the  year. 

Q  Fair  enough. 

And  he  was  asked  questions  about  a 
citizenship  question? 

A  I  believe  that's  correct. 

Q  Who  prepared  him  to  testify  on  that 
sub j  ect  ? 

A  He  --  he  does  a  lot  of  his  own  hearing 
prep,  but  we  would  have  --  I  would  have  been 

involved,  as  well  as  James  Uthmeier, 

Peter  Davidson,  of  course,  Karen  Dunn  Kelley.  I 
mean,  this  was  not  a  hearing  specifically  on  the 

citizenship  question,  so  we  mostly  would  have  been 

prepari  ng  f  or  the  broad  range  of  questions  on 

whatever  the  topic  was.  We  were  going  up  and 
testifying  on  the  steel  tariffs.  We  were  going  up 
and  testifying  on  the  lifecycle  cost  estimate,  a 

whole  series  of  things,  so  -- 
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1 

Ql  iSurep  |You  want  to  get  him  prepped  on 

3 

everything,  though,  right? 

3 

A  Yeah. 

4 

Ql  lAnd  one  of  the  things  that  you 

5 

anticipated  would  come  up  was  the  question  about 

6 

the  citizenship  question,  right? 

3 

A!  iSeems  reasonable  if  that  was  the  time 

3 

frame ,  yes . 

9 

Q  And  were  you  the  one  who  worked  with 

10 

Secretary  Ross  on  how  he  was  going  to  answer  those) 

11 

questions  ? 

12 

A|  would  have  been  one  of  the  people,  yesj 

11 

Ql  Was  there  a  division  of  responsibility 

14 

between  the  folks  you  mentioned  just  a  minute  ago,) 

11 

the  people  who  helped  prepare  him?} 

16 

A!  iNot  per  se  1  I  think  he's  fairly  open  to 

11 

suggestions  from  staff  of  what  to  consider.  So  if) 

H 

somebody  had  an  idea,  he  would  consider  it. 

®-  9 

Ql  iDid  you  tell  the  Secretary,  listen,  you 

20 

can  expect  that  someone  is  going  to  ask 

It 

whether  --  whether  you're  going  to  add  al 

22 

citizenship  question?  Did  you  have  thatl 
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1 

discussion  with  him?  That  would  have  been  normal^ 

® 

right  ? 

3 

A|  iWell,  again,  if  this  is  in  the  time 

4 

period  after  we  received  the  DOJ  letter  and  while 

5 

he  was  considering  making  his  decision,  then,  yes,| 

6 

we  might  have  anticipated.  But  the  answer  would 

0 

have  been  fairly  straightforward,  which  is  we  have) 

8 

that  matter  under  review,  and  I'm  considering 

9 

all  --  all  information.  So  there  would  have  been 

10 

very  little  we're  prepping  for  on  that  § 

11 

Q  Didn't  you  discuss  with  the 

12 

Secretary  --  withdrawn. 

(|3 

first  of  all,  I'll  represent  that  he 

M 

did  --  the  Secretary  did,  in  fact,  testify  before 

15 

multiple  committees  after  the 

0L6 

Department  of  Justice  request  came  in  in  December 

|7; 

of  2017  and  before  the  issuance  of  the  March 

18 

decisional  memorandum. 

19 

A  iOkay| 

20 

Ql  lAnd  my  question  to  you  is:}  In  those 

It 

discussions  that  you  had  with  the  Secretary  to 

22 

prepare  him,  wasn't  it  discussed  whether  the 
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Secretary  was  going  to  reveal  the  reasons  he  had 

wanted  to  the  addition  of  a  citizenship  question? 

m  no. 

Q  Subject  never  came  up? 

A  Never  came  up. 

Q  Didn't  it  come  up  whether  the  Secretary 
would  reveal  that  the  reason  that  Commerce  had 
received  a  request  from  DOJ  to  add  a  citizenship 

question  is  because  Commerce  had  gone  to  DOJ  and 

asked  DOJ  to  make  that  request? 

A  No. 


Q  Never  came  up? 

A  Never  came  up. 

(Conference  call  interruption.) 

THE  WITNESS:  In  case  we  were  falling 

asleep . 

BY  MR.  GERSCH: 

Q  You  testified  with  respect  to  the 
citizenship  question;  isn't  that  right? 

A  That ' s  correct . 

Q  You  gave  testimony  before  the  House 
Committee  on  Oversight  and  Government  Reform? 
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Voting  Rights  Act  was  not  available." 

That's  the  testimony  you  gave,  correct? 

A  Again,  this  is  not  the  official 
transcript,  but  presuming  your  person  transcribed 
this  correctly,  that  appears  to  be  what  I  said. 

Q  And  this  squares  with  your  memory  of  what 
you  said,  right? 

A  Correct  § 

Q  And  when  she  says,  why  did  this  question 
get  added,  and  you  say,  we  received  a  request  from 
the  Department  of  Justice,  that's  not  the  whole 
truth;  is  it? 

A  That's  a  --  that's  a  factual  statement. 

Q  It's  a  factual  statement  that  you 
received  a  request  from  Department  of  Justice, 
right  ? 


A  Correct . 

Q  But  the  reason  the  Department  of  Justice 
made  the  request  is  because  you  guys  at  the 
Department  of  Commerce  put  them  up  to  it;  isn't 
that  right? 

A  I  don't  agree  with  that  characterization. 
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But,  again,  the  Department  of  Justice  decided  that 
this  was  information  they  could  use  and  they  made 
the  request.  That  starts  the  formal  process  for 
us  to  review  the  question.  Had  they  decided  they 
did  not  need  that  information  and  not  made  the 
request,  then  the  Commerce  Department  would  have 
had  to  decide  if  there  was  some  rationale  that  the 
Commerce  Department  needed  this  information. 

Q  Sure .  But  the  reason  the 
Department  of  Justice  made  this  request  of  the 

Department  of  Commerce  was  that  the  Department  of 
Commerce  went  to  the  Justice  Department  and  said, 

will  you  please  make  this  request  of  us,  right? 

A  We  asked  them  if  they  could  use  this 
information.  That  was  an  independent  decision  on 
their  part . 


Q  You  asked  them  if  they  could  use 
information  from  a  citizenship  question,  right? 

A  At  the  block  level,  which  is  not 
currently  available. 

Q  And  you  asked  them  if  they  would  be 
willing  to  request  that  from  the 
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Department  of  Justice  [sic]? 

A  If  that  was  information  that  they  found 
useful,  then  they  could  request  it,  yes. 

Q  You  asked  them  to  request  it  from  the 
Department  of  Justice,  correct? 

A  Again,  what  we  asked  them  was  if  they 
could  use  this  information,  and  if  so,  then  they 

would  need  to  request  it. 

Q  Do  you  deny  that  you  personally  went  to 
representatives  in  the  Department  of  Justice  and 

asked  them  if  they  would  request  the  addition  of  a 
citizenship  question? 

MR.  GARDNER:  Objection.  Asked  and 

answered . 


THE  WITNESS:  To  answer,  once  again,  I 

went  to  representatives  of  the 

Department  of  Justice  and  asked  them  if  this  would 
be  information  that  they  would  find  useful,  and  if 

so,  they  could  request  it. 

BY  MR.  GERSCH: 

Q  Yeah.  I  got  that  part,  and  I'm  asking  a 
slightly  different  question  now. 
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A  Okay. 

Q  Didn't  you  say  to  the 
Department  of  Justice  when  you  were  talking  to 

them,  in  words  or  substance,  we  would  appreciate 
it  if  you  would  ask  us  to  include  a  citizenship 

question? 

A  I  never  made  such  a  request . 

Q  And  I  take  it,  based  on  your  prior 
testimony,  you  don't  know  what  conversation 


occurred 

between  the  Secretary  and 

the 

Attorney 

General ? 

A 

That 

' s  correct . 

Q 

Did 

you  understand  that  Ms 

.  Te 

ramoto  was 

on  that 

call 

between  the  Secretary 

and 

the 

Attorney 

General ? 

A 

I  don't  know  who  was  on  the  ca 

11  . 

Q 

In  any  case,  however  we  word  i 

t ,  you 

didn ' t  t 

ell 

Representative  Norton 

when 

she  asked 

why  is  t 

his 

question  being  added, 

that 

you  had 

gone  to 

the 

Department  of  Justice 

and 

suggested 

that  this  might  be  something  they'd  be  interested 
in? 
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Q  Let  me  put  a  different  question  to  you. 

A  Sure . 

Q  When  Representative  Norton  asks  you  the 
why  question,  don't  you  think  it's  responsive  to 
the  why  question  that  the  Secretary  of  Commerce 

wanted  to  add  a  citizenship  question  independent 
of  the  Department  of  Justice's  request? 

A  No.  I  don't  think  it's  relevant.  His 
decisional  memo  laid  out  very  clearly  the 

rationale  that  was  the  basis  of  his  decision. 
Whatever  his  personal  feelings  may  have  been  are 


irrelevant  to  that  decision. 

Q  It  laid  out  a  rationale.  We  can  agree  on 
that ,  right  ? 

A  That ' s  what  he ' s  required  to  do  under  the 
law,  is  lay  out  a  rationale.  That  is  the 
rationale  for  his  decision  and  that's  what  he's 
standing  on . 

Q  Okay.  He  laid  out  a  rationale.  Is  it 
your  understanding,  under  the  law,  that  if  the 

rationale  is  not  his  real  reason  for  doing  it,  we 
should  ignore  the  real  reason,  and  we  should  only 
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focus  on  the  pretextual  reasons  that  he  offers  up? 

MR.  GARDNER:  Objection.  Calls  for  a 

legal  conclusion. 

THE  WITNESS:  The  Secretary's  decision 

memo  lays  out  a  valid  reason  that's  consigned  to 

his  discretion  under  the  law,  and  that  is  the 
rationale  he  provided  to  staff,  and  that  is  the 

rationale  that  we  placed  in  the  record.  So  that 
is  his  reason  for  having  the  question. 

BY  MR.  GERSCH: 

Q  My  question  is  a  little  different.  If 
the  Secretary's  real  rationale  is  something 

different  than  the  rationale  he  lays  out  in  his 
decisional  memo,  is  it  your  understanding,  under 

the  law,  that  we're  to  ignore  the  real  reason  and 
only  focus  on  what's  in  the  decisional  memorandum? 

MR.  GARDNER:  Objection.  Calls  for  a 

legal  decision. 

THE  WITNESS:  Your  hypothetical  is 

premised  on  the  false  conclusion  that  there  is 

some  illegal  rationale  that  would  be  provided  and 
be  exposed  and  be  referenced.  There  is  none. 
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It's  committed  to  his  discretion  to  add  a 
question,  as  long  as  you  make  it  through  the  other 
things,  Paperwork  Production  Act,  et  cetera.  So 

it's  --  I  don't  understand  the  basis  for  your 
question.  But  there's  --  at  the  base  of  your 
question  is  this  hypothetical  that  there's  some 
supposed  illegal  reason  that  would  be  --  that 

would  nullify  a  perfectly  valid  decision.  I  don't 
agree  with  that  assessment. 

BY  MR.  GERSCH: 

Q  Mr.  Comstock,  I  want  you  to  listen  to  my 
question  carefully,  because  there  was  no  reference 

to  any  illegal  rationale,  and  I'm  going  to  put  it 
to  you  again  and  there  will  be  no  reference  to  an 

illegal  rationale.  And  my  only  question  --  and, 
by  the  way,  I'm  happy  if  you  want  to  take  this  as 

a  hypothetical. 

My  only  question  is:  If  the  Secretary 

lays  out  a  rationale  in  his  decisional  memorandum 

which  is  different  than  his  real  rationale,  is  it 
your  understanding  that  we're  supposed  to  ignore 
the  real  rationale  and  only  focus  on  what's  in  the 
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decision  memo? 

MR.  GARDNER:)  Given  your  introductory! 

3 

clause,  objection^  iCalls  for  a  hypothet  i  cal  j) 

4 

Objection.  Calls  for  a  legal  conclusion. 

5 

ijlTHE  WITNESS:)  Again,  a  decision  is  valid 

6 

if  a  valid  reason  has  been  spelled  out,  and  that 

© 

i s  what  we  did. 

© 

BY  MR.  GERS  CH  :) 

9 

Q|  Could  you  answer  my  question? 

10 

A)  Again,  I  don't  accept  the  premise  of  your 

11 

question,  which  is  that  there's  some  other  reason 

12 

besides  what  was  provided  in  the  memo| 

13 

Q)  /It's  a  hypothetical  question,  sir.  The) 

14 

question  is  -  - 

M 

A  I'm  not  going  to  answer  a  hypothetical  on 

16 

that  basisj 

M 

Q)  I'm  asking  you  to  answer  it,  and  you're) 

18 

here  to  answer  questions,  and  I  think  I'm  fairly 

:  1  9 

following  up  on  your  testimony^ 

20 

My  question  to  you  is  real  simple  :)  If 

21 

the  Secretary  lays  out  a  rationale  in  his 

22 

decisional  memorandum  and  it's  not  his  real 
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rationale,  is  it  your  understanding  that  what 

we're  supposed  to  focus  on  is  what's  in  the 
decisional  memorandum  and  we're  not  supposed  to 

look  at  the  rationale? 

MR.  GARDNER:  Objection.  Calls  for 

hypothetical.  Objection.  Calls  for  legal 
conclusion . 

THE  WITNESS:  Again,  we're  at  loggerheads 

here  because  you  keep  spelling  out  something  that 

is  --  that  presupposes  there  is  some  other 
rationale  that  would  be  sufficient  to  outweigh  a 
legitimate  rationale  and,  therefore,  must  be 
noticed  and  taken  care  of.  I  mean,  the  government 
makes  decisions  all  the  time  and  spells  out  a 

rationale.  Do  some  of  decision-makers  have, 
perhaps,  other  reasons,  maybe,  but  it's  not 

relevant  to  the  legal  analysis. 

Q  We  shouldn't  know  what  Secretary  -- 
withdrawn . 

We  shouldn't  know  what  the  real  rationale 
is;  is  that  testimony? 

3  i 
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MR.  GARDNER:  Objection.  Calls  for  a 

legal  conclusion. 

THE  WITNESS:  Again,  I  have  no  reason  to 

believe  that  the  rationale  is  anything  other  than 
what ' s  in  the  memo . 

BY  MR.  GERSCH: 

Q  Well,  sir,  actually,  you  testified 
previously  that  the  Secretary  had  a  rationale  for 

asking  this  question,  which  he  didn't  reveal  to 

you  and  had  nothing  to  do  with  the 

Department  of  Justice's  request. 


A  I  disagree  with  that  statement. 

Q  Let's  try  this  one  other  way.  You  don't 
disagree  with  the  proposition  that  a 
decision-maker  could  have  a  rationale  that  is 
different  than  what  he  chooses  to  spell  out  in  his 

decisional  memorandum,  right? 

MR.  GARDNER:  Objection.  Calls  for 

hypothetical . 

THE  WITNESS:  Again,  I  don't  know  --  I 

don't  --  it's  impossible  to  answer  that  question, 
because  you  --  I'm  not  sure  where  you're  going 
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with  it. 

BY  MR.  GERSCH: 

Q  I'm  not  asking  you  to  know  where  I'm 
going  with  it.  I'm  asking  you  to  answer  the 
question.  I'll  put  it  to  you  again. 

You  don't  disagree  with  the  proposition 
that  it's  possible  for  the  decision-maker  to  have 

one  rationale  which  he  puts  in  the  decisional 

memorandum  and  a  completely  different  rationale 

which  is  the  real  reason  he  wants  the  decision 
done  ? 

MR.  GARDNER:  Objection.  Calls  for  a 

hypothetical . 

THE  WITNESS:  Again,  in  the  context  we're 

dealing  with,  I  don't  agree  with  that  statement. 
BY  MR.  GERSCH: 

Q  It's  not  possible  for  that  to  happen, 
it's  not  possible  for  the  decision-maker  to  put 

one  rationale  in  the  decisional  memo  and  have  a 
completely  different  rationale  for  why  he  wants 

the  decision? 

MR.  GARDNER:  Objection.  Calls  for  a 
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hypothetical . 

THE  WITNESS:  In  my  experience  with  the 

federal  government  service  across  30  years,  both 
Democrat  and  Republican,  I'm  not  aware  of 
decision-makers  who  would  do  such  a  thing. 

BY  MR.  GERSCH: 

Q  This  would  never  happen,  in  your  view, 
r i ght  ? 

A  I'm  not  going  to  use  the  word  never. 
Clearly,  in  the  course  of  human  history,  things 
like  that  do  happen.  That's  not  been  my 
experience  that  it  generally  is  the  case. 

Q  That's  fine.  Put  aside  your  experience. 
I'm  just  asking  you  conceptually,  you  don't  have 
difficulty  understanding  that  a  decision-maker 
could  say  I'm  doing  this  for  one  reason  without 
revealing  that  he  is  actually  doing  it  for  a 
different  reason.  You  understand  that  concept, 
r i ght  ? 

MR.  GARDNER:  Objection.  Calls  for  a 

hypothetical . 

THE  WITNESS:  Yeah.  It's  a  hypothetical 
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to  which  the  answer  is  always  going  to  be  yes.  So 

to  the  extent  that  makes  you  happy,  sure. 

BY  MR.  GERSCH: 

Q  Okay.  So  you  do  understand  that  concept. 
So  when  that  occurs,  when  it  is  the  case  that  the 
decision-maker  puts  forth  a  stated  rationale, 
which  is,  in  fact,  not  his  real  rationale,  is  it 
your  understanding  that  we  should  pay  no  attention 

to  his  real  rationale  and  focus  on  iy  on  his  stated 

rationale? 

MR.  GARDNER:  Objection.  Calls  for 

hypothetical  objection.  Calls  for  a  legal 
conclusion . 

THE  WITNESS:  I'm  not  going  to  answer 

that  question. 

MR.  GARDNER:  Would  now  be  a  good  time 

for  a  break?  We've  been  going  about  an  hour. 

VIDEOGRAPHER :  This  concludes  Media  Unit 

Number  5.  The  time  on  the  video  is  3:11  p.m.  We 
are  off  to  record. 

(Off  the  record.) 

VIDEOGRAPHER:  This  begins  Media  Unit 
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Number 

6 .  The  t ime 

on  the  video 

is  3:37  p 

are  on 

the  record. 

( Plaintiffs  1 

Exhib i t  28, 

Memo,  was 

marked . 

.  ) 

BY  MR  . 

GERSCH : 

Q  Mr.  Comstock,  we're  back  on  the  record. 


After  the  Department  of  Justice  made 


their 

formal  request  for  the  addition  of  a 

citizenship  question  in  December  of  2017,  you} 

understand  that  the  Census  Bureau  did  some 

analy s 

is  with  respect  to  that  request,  right? 

• 

Correct . 

IQ 

All  right  )  (And  one  of  the  things  that 

the  Census  Bureau  produced  is  a  document  that's 

been  marked  Exhibit  28. 

© 

Okay  .} 

m 

Is  that  fair  to  say? 

(A 

It  appears  to  be  a  memo  from  John  Abowd 

to  the 

Secretary,  so  will  --  oh,  it's  marked 

draft , 

so  -  - 

IQ 

Dated  January  19,  2018,  as  you  say,  from 

John  Abowd,  Chief  Scientist  at  the  Census  Bureau, 
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to  Secretary  Ross  through  Karen  Dunn  Kelley. 

You've  seen  this  before,  haven't  you? 

A  I  don't  know  that  I've  seen  this 
particular  draft.  It's  marked  draft,  so  I  don't 
know  that  this  document  ever  made  it  up  to  the 

Secretary's  office. 

Q  Did  you  see  a  form  of  this  document, 
whether  it  was  this  one  or  not? 

A  I  saw  some  form  of  this  document,  yes. 

Q  I  want  to  direct  your  attention  to  the 
one,  two,  three  --  third  full  paragraph,  last 
sentence,  and  in  it  Mr.  Abowd  addresses 
Alternative  B  --  and,  by  the  way,  you  understand 
Alt  ernative  B  is  adding  a  citizenship  question  to 

the  census,  right? 

A  That  appears  to  be  what  the  memo  says, 
yeah  . 

Q  So  what  Mr.  Abowd  reports  is 
Alternative  B  --  that  is  adding  a  citizenship 

question  --  is,  quote,  very  costly,  harms  the 

quality  of  the  census  count,  and  would  use 
substantially- less  active  citizenship  status  data 
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that  are  available  from  administrative  sources. 

You  knew  that  that  is  what  the 
Census  Bureau  had  concluded,  right? 

A  Well,  again,  that's  a  --  this  is  a  draft 
pre-decisional  memo.  So  I'm  not  sure  if  this  was 
the  final  document  that  was  sent  to  us  or  not. 

Q  I'll  represent  to  you  that  this 
is  --  that  the  record  made  in  this  case  so  far  is 
that  this  is  the  last  draft  produced.  Does  that 
help  you  -- 

A  Is  that  --  okay. 

Q  I'm  happy  if  you  want  to  consult  with 
your  counsel . 

MR.  GARDNER:  If  you  --  you  can  answer 

the  question,  yes. 

THE  WITNESS:  Sure.  Assuming  this  is  the 

final  version,  then  that's  what  the  document  says, 

yes  . 

BY  MR.  GERSCH: 

Q  That's  not  my  question.  You  came  to 
understand,  isn't  that  right,  that  the  view  of  the 
Census  Bureau  was  that  asking  the  citizenship 
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question  is  very  costly,  harms  the  quality  of  the 

census  count  and  would  use  substantially- less 
citizenship  status  than  are  available  from 

administrative  sources? 

A  I  would  agree  that  that ' s  the  summary 
statement  here.  That  it  overstates  the  case  they 
made  further  in  the  document.  But  that  is  not  an 
accurate  representation  of  what's  actual  ■ 

reflected  in  the  document. 

Q  I  want  to  make  sure  I  understand  your 
testimony.  You're  saying  you  disagree  with  their 
conclusion? 

A  I  disagree  with  that  characterization  as 
being  the  final  conclusion  of  the  Census  Bureau, 
yes  . 

Q  Ah.  Okay.  So  you  think  that  what  I  just 
read  to  you  doesn't  fairly  reflect  the  view  of  the 

Census  Bureau;  is  that  right? 

A  I  think  that  reflects  the  view  of 
Dr.  Abowd  and  that  it's  very  imprecisely  stated. 

If  you  read  the  rest  of  the  memo,  it  provides  more 
detail,  and  so  I  would  not  agree  with  the 
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statement,  because  it's  not  backed  up  in  the 
document  that  it  would  be  very  costly.  That's  a 
relative  term.  And  that  it  would  use 
substantially-less  accurate,  I  disagree  with  those 
statements . 

Q  Yeah.  I  understand,  and  I  stipulate  that 
you  disagree  with  them.  My  question  is  a  little 
different.  I'm  asking  if  you  understand  this  is 
the  position  of  the  Census  Bureau,  whether  you 

agree  with  it  or  not,  and  I  stipulate  that  you 

don ' t . 

A  And  just,  again,  I'm  being  very  clear 
that  this  sentence  taken  out  of  context,  I  would 
say  is  not  the  position  of  the  Census  Bureau.  The 

position  of  the  Census  Bureau  is  reflected  in  this 
full  memo,  which  provides  greater  detail,  which  is 

not,  I  would  say,  accurately  characterized  in  this 


summary 

statement  at  the 

f  ront . 

Q ) 

(Did  you  ever  meet 

with  the  folks  at  the 

Census 

Bureau  about  this 

analys  is?} 

© 

Yes,  we  did. 

Q) 

{Okay.  When  did  you  do  that? 

Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  205  of  279 

Page  314 

1 

A)  I  couldn't  tell  you  the  exact  date§ 

© 

Q  Who  did  you  meet  with? 

3 

A)  Dr.  Abowd,  Dr.  Jarmin.  It  was  a  large 

© 

meeting . 

5 

Q)  And  Dr.  Abowd  and  Dr.  Jarmin,  they  stood 

6 

by  this  analysis,  right,  the  analysis  in 

0 

Exhibit  28? 

8 

A}  0'd  say  that,  yeah,  they  stood  by  thel 

9 

entire  analysis,  not  necessarily  that  statement .} 

i-0 

Q)  And  the  entire  analysis  includes  the 

11 

statement  that  I  read  to  you,  right? 

12 

A}  Again,  you're  --  I  think  you're  taking  a 

13 

single  statement  out  of  context| 

01 

Q)  My  question  is  a  little  different-!  I'm 

15 

saying  when  you  said,  they  stood  by  the  entire 

01 

analysis,  that  includes  the  statement  that  I  read 

17 

you?) 

01 

A)  And,  again,  I  will  say  that  I  think 

01 

you're  trying  to  get  me  to  say  that  particular) 

20 

statement  represents  the  view  of  the 

21 

Census  Bureau,  and  that  is  not  my  understanding.} 

22 

Q)  Okay.}  When  you  say  it's  not  your 
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understanding,  at  no  point  did  Dr.  Jarmin  or 
Dr.  Abowd  say,  no,  we  don't  believe  that 
Alternative  B  is  very  costly,  harms  the  quality  of 

the  census  count  and  would  use  substant ial ly- less 
accurate  citizenship  status  data  that  are 
available  from  administration  sources;  isn't  that 
right?  They  never  took  it  back? 

A  We  never  asked  them  to  take  it  back. 

Q  And  they  never  did? 

A  I  don't  know  if  they  took  it  back  or  not. 

Q  In  your  presence,  sir. 

A  Again,  they  were  never  asked,  to  my 
knowledge,  to  take  that  statement  back,  so  there 
would  be  no  reason  for  them  to  take  it  back. 

Q  And  they  didn't  take  it  back,  did  they? 

A  I  don't  know  whether  they  took  it  back. 

Q  In  your  presence,  they  didn't  take  it 
back? 

A  Again,  I  look  at  their  entire  memo,  not 
that  statement . 

Q  I'm  not  asking  that  question.  They 
didn't  take  this  statement  back  that  I  just  read 
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to  you  three  times? 

A  Again,  my  point  is,  they  were  never  asked 
to  take  it  back,  so  there  would  be  no  reason  for 
them  to  take  it  back. 

Q  I  just  want  there  to  be  no 
misunderstanding,  Mr.  Abowd  [sic] ,  if  at  trial 
you're  going  to  say  they  took  it  back,  I  want  to 

hear  that  right  now. 

MR.  GARDNER:  He's  not  Mr.  Abowd. 

BY  MR.  GERSCH: 

Q  I'm  sorry,  Mr.  Comstock.  It's  late  in 
the  day. 

Mr.  Comstock,  if  you're  going  to  say  at 
trial  that  Dr.  Abowd  or  Dr.  Jarmin  took  this 
statement  back,  I  want  to  hear  that  right  now. 

Can  we  agree  on  that,  that  you'll  tell  me  right 

now? 

A  I  will  agree  --  I  will  agree  that  I  would 
say  that  is  not  representative  of  the  data  that 

was  presented  to  us  in  the  course  of  extensive 

discussions.  That  that  statement  is  an  early 
statement  that  mi schar ac t er i z es  the  final 
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conclusions  that  we  understood. 

Q  When  you  say  earlier,  it's  the  statement 
as  of  the  January  19th  memo,  you  don't  disagree 

with  that? 

A  Again,  I'm  not  contesting  they  provided 
this  investigation. 

Q  Focus  on  timing.  You  said  this  was  an 
early  statement  and  you  don't  think  it  was 

reflective  of  their  final  conclusions. 

My  question  is:  You're  not  saying  it 

doesn't  reflect  their  position  as  of  January  19th, 
are  you? 

A  I  am  saying,  again,  that  I  think  you're 
taking  a  single  statement  out  of  context  and 
trying  to  represent  it  has  the  position  of  the 
Bureau  as  conclusive,  and  I'm  saying  I  disagree 

with  that  statement. 

Q  Let  me  show  you  --  let's  mark  this  as 
Exhibit  2  9 . 

(Plaintiffs'  Exhibit  29,  Memo,  was 

marked . ) 

BY  MR.  GERSCH: 
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Q  You  see  what ' s  been  marked  as  Comstock 
Exhibit  29,  it  is  a  March  1,  2018  memo  from 

Dr.  Abowd  for  Secretary  Ross,  Bates  stamp  first 

Page  001308. 

Do  you  have  that  in  front  of  you? 

3  i  do. 

Q  Have  you  seen  this  document  before? 

A  I  believe  I've  seen  this  document. 

Q  Okay.  And  this  document  relates  to  an 
Alternative  D,  right? 

A  Correct.  But  I'll  note,  again,  it's 
marked  draft,  and  I'm  just  mystified  as  to  why  we 

keep  getting  draft  documents  as  opposed  to  finals. 
Certainly  draft  documents  don't  normally  come  to 

us  . 

MR.  WALSH:  Counsel,  would  it  be  possible 

to  hand  out  -- 

MR.  GERSCH:  Oh,  I'm  sorry. 

MR.  WALSH:  Thanks. 

BY  MR.  GERSCH: 


This  is  about  Alternative  D;  is  that 


right  ? 
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Al  iThat  '  s  correct!  (But  I'm  still  asking  a 

2 

question,  why  am  I  getting  a  draft  version  of  this 

© 

instead  of  a  final? 

4 

Ql  (;I  don't  get  to  testify t  (All  I  can  do  is 

© 

ask  the  questions 

6 

And  Alternative  D  was  the  idea  of 

© 

Secretary  Ross,  that  perhaps  you  could  combine 

8 

Alternative  B,  which  is  asking  the  citizenship 

9 

question  of  every  household  in  the  decennial 

10 

census,  and  Alternative  C,  which  was  don't  ask  the) 

It 

question  but  use  administration  data  to  figure  out) 

12 

citizenship  status,  correct? 

13 

A  Correctjl 

M 

Q  lAnd  at  the  back  of  this  memo,  the  last 

11 

sentence  says,  "In  sum,  Alternative  D  would  result 

11 

in  poorer  quality  citizenship  data  than 

11 

Alternative  Cj  (It  would  still  have  all  the 

|8 

negative  cost  and  quality  implications  of 

11 

Alternative  B  outlined  in  the  draft  January  19th 

20 

memo  to  the  Department  of  Commerce . " 

2  f 

iYou  saw  this  at  the  time,  right?l 

22 

A  lAgain,  I  can't  say  that  this  was  the 
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1 

document  I  saw,  because  I  did  not  see  something 

2 

marked  draft  pre-decisional  VIO^ 

3 

Ql  iYou  think  you  saw  a  version  of  it  that 

© 

didn't  have  draft  on  it? 

5 

A!  have  no  ideaj  But  we  don't  typically 

• 

see  documents  that  say  draf t § 

0 

Ql  (I'll  represent  that  we've  never  seen  a 

8 

version  of  either  of  these  documents  that  aren't 

9 

marked  draft.  If  there  is  one  --  if  there  are 

10 

versions,  I  would  like  them  right  now  § 

11 

MR.  GARDNER:  I  represent  we've  produced 

12 

what  we  have . 

13 

BY  MR.  GERSCH: 

M 

Ql  iRegardless  of  the  format,  you  became 

11 

acquainted  with  the  views  of  Census  thatl 

16 

Alternative  B  would  result  in  poorer  quality 

if  7: 

citizenship  data  than  Alternative  C  and  still  have 

M 

all  the  cost  and  quality  implications  of 

11 

Alternative  B  outlined  in  the  draft  January  19th 

20 

memo  to  the  Department  of  Commerce;  you  became 

It 

acquainted  with  that  conclusion  of  theirs,  right? 

22 

f§  8  did® 
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1 

Ql  lOkayB  (By  the  way,  you'll  notice  it| 

2 

says  --  this  refers  to  the  January  19th  memo  as 

© 

being  a  draft . 

• 

A  OkayP  (Like  I  said  -- 

Q  Do  you  see  that? 

6 

A|  il  see  it.|  'That  it  says  that,  yes.} 

0 

Perhaps  that  is  what  they  provided  to  usj  I  don't! 

8 

know.  We  produced  whatever  is  in  the  record,  so 

9 

if  this  is  what's  in  the  record  --  as  long  as  I'm 

10 

being  given  the  final  version,  then  okay.) 

111 

Q  All  right.)  You're  not  saying  that  the 

12 

Census  Bureau  took  back  the  conclusion  reflected 

|3 

$Jn  this  last  paragraph  that  I've  read  you  from 

14 

Exhibit  29,  are  you? 

11 

A  Again,  I  think  there  was  iterative 

11 

exchange  in  which  the  conclusions  of  the 

Census  Bureau  to  staff  and  some  of  theiri 

H 

assertions  did  not  hold  up  under 

19 

cross-examination . 

20 

Ql  iWhether  you  think  they  held  up  or  not,  my 

2  f 

question  to  you  isf  Did  the  Census  Bureau  ever 

22 

take  back  the  conclusion  that's  in  the  last! 
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paragraph  of  this  March  1  memo? 

A  You'd  have  to  ask  them. 

Q  In  your  presence,  did  they  say  any  such 
thing? 

A  I  didn't  ask  them  to  take  it  back. 

Q  I'm  not  asking  whether  you  asked  them. 

I'm  asking  --  withdrawn. 

There  were  other  people  in  the  meeting 
besides  you,  right? 

A  There  were  a  series  of  meetings,  so  -- 
Q  How  many  meetings  did  you  have  about  this 
memo,  this  March  1  memo? 

A  I  couldn't  tell  you. 

Q  About? 

A  Might  have  met  once  or  twice.  I  really 
couldn't  tell  you. 

Q  And  who  did  you  remember  being  there 
besides  Dr.  Abowd  and  Dr.  Jarmin? 

A  Again,  I  don't  know  if  it  was 
specifically  on  this  memo  or  this  presentation  or 

whether  they  sent  it  to  us.  There  were  multiple 
meetings  on  the  question.  Who  was  at  each 
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meeting,  I  couldn't  tell  you  § 

Q|  I  think  it  would  be  fair  to  say  there 

3 

were  multiple  meetings  about  Census  Bureau's 

4 

analysis  of  the  citizenship  question,  right?.. 

® 

®  iYes  1 

6 

Ql  lOkayt  And  what's  your  best  recollection 

i 

of  how  many  meetings  there  were?) 

ft 

A  I  don't  know  t  fTwo  or  three. 

9 

Ql  And  if  this  memo  is  dated  March  1  and  the 

10 

decisional  memo  is  dated  March  26th.|  What's  youff) 

It 

best  recollection  about  when  the  last  --  the  last 

12 

meeting  was,  the  last  of  these  two  or  three 

13 

meetings? 

M 

A  iProbably  somewhere  in  the  vicinity  of 

15 

March  20th. 

16 

Q  lOkayP  And  my  question  simply  to  you  i s  || 

tt 

sir:  Did  the  Census  Bureau  people  ever  say  we're 

M 

taking  it  back,  you've  convinced  us,  we  don't 

Ifl 

agree  with  the  conclusion  we  put  forth  in  the  last) 

20 

paragraph? 

21 

A)  iNo| 

22 

Q  And  did  you  ever  have  --  withdrawn. 
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Did  you  have  a  meeting  about  the  wording 
of  the  March  26th  memo  with  the  Census  Bureau? 

A  I  don't  believe  so. 

Q  You  didn't  have  a  meeting  with  Dr.  Abowd 
with  Secretary  Ross  there  on  the  morning  of  the 
26th  or  thereabouts? 

A  No,  not  to  my  recollection.  But  it's 
entirely  possible. 

Q  So  it's  your  --  and  all  I  can  ask  for  is 
your  best  recollection. 

It's  your  best  recollection  that  you 
never  had  a  meeting  with  the  Census  Bureau  about 
the  wording  of  the  March  26  decisional  memo? 

A  Not  that  I  recall,  no. 

Q  Did  you  ever  have  any  analysis  of  the 
citizenship  question  prepared  by  experts  other 
than  the  folks  at  the  Census  Bureau? 

A  Not  that  I  know  of,  no. 

Q  Did  you  ever  get  any  input  from  somebody 
with  technical  expertise  with  respect  to  the 
Census  Bureau's  analysis  of  the  citizenship 
question  who  was  not  from  the  Census  Bureau? 
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A  No. 

Q  Did  anyone  review  the  Census  Bureau's 
analysis  of  what  was  wrong  with  the  citizenship 
question  who  was  not  a  lawyer? 

A  The  Secretary. 

Q  Other  than  the  Secretary? 

A  Karen  Dunn  Kelley. 

Q  Other  than  the  Secretary  and  Karen  Dunn 

Kelley? 

A  Obviously,  Dr.  Jarmin,  Dr.  Abowd. 

Q  I'm  talking  about  people  outside  the 
Census  Bureau. 

A  Census  Bureau. 

Well,  let's  see  --  well,  Wendy  Teramoto 
might  have.  But,  no,  primarily  would  have  been 
Office  of  General  Counsel  doing  the  review. 

Q  And  you? 

A  And  me . 

Q  And  you're  a  lawyer? 

A  Yes,  I  am  a  lawyer. 

Q  All  right.  Let's  mark  the  decisional 
memorandum  as  Exhibit  30. 
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Q  --  those  are  empirical  analyses,  right, 
they  count? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  You'd  have  to  ask  the 

Census  Bureau  how  they  do  their  analysis. 

BY  MR.  GERSCH: 

Q  Right.  But  you  understand  what  empirical 
means ,  right? 

A  I  understand  the  use  of  the  term,  but  I 
don't  know  if  all  of  their  analyses  are  based  on 
empirical  or  some  other  method. 

Q  Certainly,  some  of  their  analyses  are 
empirical,  right? 

A  Sure.  And  some  are  sampling  and  some  of 
them  are  imputation.  They  use  a  variety  of 
statistical  methods. 

Q  Just  a  few  more  questions.  Now,  turn  to 
Exhibit  30  if  you  would  and  turn  to  Page  7. 

A  Yeah . 

Q  Last  paragraph,  first  sentence  reads, 

"The  Department  of  Commerce  is  not  able  to 
determine  definitively  how  inclusion  of  a 
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citizenship  question  on  the  decennial  census  will 

impact  responsiveness." 

You  saw  that,  right? 

3  Yep. 

Q  It  says  the  Department  of  Commerce  is  not 
able  to  determine  definitively.  What  does  that 
mean,  determine  definitively? 

A  What  it  says.  In  other  words,  the 
evidence  presented  to  us  was  not  determinative, 

and  it  was  not  definitive  that  there  would  be  a 
drop  in  response  rate.  There  was  a  widely-held 
belief  that  there  would  be  a  drop  in  response,  but 
many  of  those  same  people  that  they  were  not 

answering  the  citizenship  question,  were  already 

not  answering  the  census  because  of  distrust  of 
government,  because  of  whatever  the  other  reasons 
may  be . 

So  they  could  not  identify  with  any 
specificity  that  the  addition  of  a  citizenship 

question  would,  in  fact,  cause  a  decrease  in 

response  rate.  They  estimated  there  could  be  a 
decrease  of  a  certain  number  of  households,  which 
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was  less  than  half  a  percent.  And  based  on  the 
size  and  volume  of  the  exercise  we  were 
undertaking,  that  is  not  sufficient  to  say  it's  an 

insurmountable  obstacle. 

MR.  GERSCH:  I'll  move  to  strike  it  as 

nonrespons ive . 

BY  MR.  GERSCH: 

Q  My  question  -- 

A  It  was  responsive. 

Q  What  do  you  mean  by  definitively? 

MR.  GARDNER:  Objection.  Asked  and 

answered . 

THE  WITNESS:  What  I  mean  by  definitive 

is  they  did  not  provide  evidence  that  you  could 

draw  a  straight  line  and  say  if  you  do  this,  this 
will  happen.  They  speculated  it,  and  they  drew 
some  conclusions  based  on  other  information,  but 
logical  people  can  look  at  that  information  and 

say,  yes,  but  that's  not  a  necessary  conclusion 

that,  in  fact,  as  was  pointed  out,  the  same 

hard- to  -  count  populations  who  were  already  not 

responding  to  the  census  were  likely  the  very  same 
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ones  that  might  not  answer  the  census . 

And  just  to  your  point,  just  to 
illustrate  this,  we  do  know  from  the  ACS  that 
70  percent  of  the  people  who  are  presented  with 
the  citizenship  question  answer  it  correctly,  who 

are,  in  fact,  noncitizens  and  30  percent  don't. 

So  it  doesn't  necessarily  mean  that  you  add  a 

citizenship  question  and  people  refuse  to  answer. 

We  have  a  population  that  does  answer. 

I  know  that's  not  the  answer  you  wanted. 
BY  MR.  GERSCH: 

Q  Mr.  Comstock,  we're  missing  each  other, 
so  let  me  try  it  a  little  differently. 

I'm  not  asking  you  whether  you  didn't 
think  the  Census  Bureau's  answer  was  definitive. 
I'm  asking  what  is  --  what  would  be  --  let's  try 

it  this  way,  what  would  you  consider  to  be 

definitive  evidence? 

A  If  they  had  evidence  that  showed  that  the 
addition  of  a  citizenship  question  would  cause  a 

number  of  people  that  otherwise  would  have 
responded  to  the  census  to  not  respond. 
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that  ? 


And  what  would  they  need  to  show  you 


They  would  problem  have  to  put  the 


question  on  the  decennial  census  and  compare  it  to 
prior  decennial  censuses  and  eliminate  for  the 

errors.  And,  unfortunately,  they  don't  have  that 
data  from  when  they  were  asking  that  question,  so 

they  couldn't  make  the  comparisons. 

Q  Well,  they  could  have  done  it  on  a  test 
basis  for  the  2020  census,  right? 

A  They  already  asked  the  ACS  to  43  million 
households.  So  we'd  asked  and  answered  that 
question  already. 

Q  My  question  -- 

A  It's  been  well  tested. 

Q  My  question  is:  They  could  do  it  on  the 

2020  census  on  a  trial  basis,  right? 

A  And  that's,  basically,  what  the  Secretary 
has  determined  to  do. 

Q  No.  The  Secretary  has  not  decided  to  do 
it  on  a  trial  basis.  He  wants  everyone  asked, 
right  ? 
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A  Well,  that  would  be  a  trial  basis. 

Q  Let  me  do  it  differently.  You  could  do 
it  on  the  2020  census  as  a  test  where  it's  being 
asked  as  a  sample  of  the  people,  right? 

A  That  would  not  give  you  --  actually,  that 
would  give  you  no  more  information  than  you  get 
from  the  ACS,  so  we  already  have  that  information. 

Q  You  think  asking  the  question  on  the 
decennial  census  is  the  same  thing  as  as  king  on 

the  ACS? 

A  No ,  I  don ' t . 


Q  Okay.  How  about  a  randomized  control 
study  of  some  kind,  randomized  controlled  testing? 

A  We  already  have  that. 

Q  You  think  you  already  have  that? 

A  Sure,  through  the  ACS. 

Q  Okay.  Was  a  proposal  to  do  a  randomized 
controlled  test  in  May  of  this  year  from  the 
Census  Bureau? 

MR.  GARDNER:  Objection.  Lacks 

foundation . 

THE  WITNESS:  Not  that  I'm  aware  of. 
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Q  The  initial  impetus  for  putting  the 
citizenship  question  on  the  2020  census  was  not 
DO J ' s  idea;  is  that  correct? 

A  That ' s  correct . 

Q  It  was  Secretary  Ross's  idea,  I  think 
you've  testified  to  that,  correct? 

A  He  was  the  one  who  asked  me  to 
investigate  it,  yes. 

Q  He  told  you  sometime  shortly  after  he  was 
confirmed  that  he  wanted  the  question  on  the  2020 

census,  correct? 

A  He  asked  me  to  explore  putting  it  on, 

yes  . 

Q  Well,  he  actually  said  he  requests  the 
question  be  put  on  the  census,  correct? 

A  That  was  the  way  he  phrased  it,  yes. 

Q  You  said  you  would  make  that  happen, 

correct  ? 

A  I  said  I  would  do  my  best. 

Q  And  you  would  get  the  citizenship 
question  in  place,  I  think  was  --  were  your  words? 

A  I  said  I  would  work  to  get  that  in  place. 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  224  of  279 


Page  340 

A  You'd  have  to  ask  the  Justice  Department 
redactors . 

Q  Do  you  --  without  saying  what  is  said 
there,  do  you  know  what  you  wrote  there  that's 
been  blocked  out? 

A  I  don't  recall. 

Q  You  did  not  ask  her  for  legal  advice,  did 

you? 

A  No . 

Q  Do  you  have  any  reason  to  believe  there 
is  some  privileged  information  in  what's  been 
blocked  out? 

MR.  GARDNER:  Objection.  Calls  for  a 

legal  conclusion. 

MR.  ROSENBERG:  He's  always  the  client, 

and  the  client  holds  the  privilege. 

THE  WITNESS:  I  don't  know  what  it  says, 

so  I  trust  the  folks  who  redacted  it  believe 
there's  a  conclusion  of  some  kind  that  is  relevant 
to  the  investigation. 

BY  MR.  ROSENBERG: 

Q  Anyone  at  Commerce  who  was  more  involved 
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in  the  citizenship  question  other  than  you  during 

the  period  from  the  time  you  came  to  Commerce 
until  the  citizenship  question  issue  was  resolved? 

A  Probably  not,  no. 

Q  Let  me  --  take  a  look  at  C5  that's  been 
marked,  which  is  the  supplemental  memorandum. 

A  Uh-huh.  I've  got  it  somewhere.  It's  a 
supplemental  memorandum. 

Q  It's  dated  June  21  -- 

MR.  GARDNER:  You  want  to  look  at  my 

copy? 

THE  WITNESS:  Okay.  All  right.  Go 

ahead . 

BY  MR.  ROSENBERG: 

Q  When  did  you  first  hear  that  this 
document  was  going  to  be  created? 

A  Sometime  shortly  before  June  21st. 

Q  Do  you  recall  approximately  how  many  days 
before  June  21st? 

A  I  don ' t . 

Q  But  before  you  got  a  copy  of  the 
document;  is  that  correct? 
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Q  Are  you  going  to  follow  counsel's  advice? 

A  I'll  follow  my  counsel's  advice,  yes. 

Q  By  the  way  --  by  the  way,  I  think  you 
testified  that  you  made  some  edits  to  C5,  the  June 
21st  supplemental  memorandum;  is  that  correct? 

A  I  think  I  may  have  suggested  a  wording 
change  or  two . 

Q  Do  you  know  what  wording  change  or  two 
you  made? 

A  I  have  no  recollection  of  that. 

Q  Did  you  maintain  the  original  draft  of 
the  June  21st  memorandum? 

A  I  imagine  I  made  it  --  my  edits  in 
electronic  form,  but  that  would  be,  probably, 
privileged,  under  the  administrative  record. 

Q  Let's  turn  to  C30,  which  is  the 
March  26th  memo.  Now,  is  it  stated  anywhere  in 
this  memorandum  that  the  Secretary  had  begun, 

considering  the  question  of  adding  the  citizenship 

question  to  the  census  almost  a  year  prior  or  more 

than  a  year  prior  to  the  March  26th  memorandum? 

A  It  wouldn't  be  relevant  to  the 
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memorandum . 

Q  So  you  don't  think  that's  important 
information? 

A  The  government  has  lots  of  processes 
where  --  and  I've  been  involved  in  lots  of 
processes  throughout  the  government  where  things 
have  been  under  consideration  for  months,  years, 

decades,  even,  prior  to  an  administrative  record, 

and  that's  not  usually  included  in  the  decision. 

The  question  is  once  you  began  the  formal 
action  of  considering  this  decision  and  in  which 
you're  presented  with  a  situation  where  you  need 

to  make  a  decision,  you  document  at  how  you  arrive 
at  your  conclusion. 

Q  It's  your  testimony  that  the  formal 
action  is  when? 

A  When  we  received  the  letter  from  the 
Department  of  Justice.  Because  prior  to  that, 
this  was  all  speculation. 

Q  Well,  but  prior  to  that,  you  had  been 
directed  by  the  Secretary  of  the  Commerce  to  put 

the  citizenship  question  on  the  census  -- 
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A  I'd  -- 

Q  --  isn't  that  correct? 

A  I'd  been  directed  to  explore  putting  a 
citizenship  question  on  the  census. 

Q  He  said  he  wanted  it  on  the  census, 
correct  ? 

A  That  was  certainly  his  expressed 
interest . 

Q  It  was  an  expressed  statement,  was  it 

not  ? 

A  That's  the  way  he  phrased  it.  But, 
again,  he  can't  put  something  on  the  census 
without  having  the  legal  authority  or  process  in 

place  to  do  so. 

Q  You  agree  it  would  have  been  more 
accurate  if  the  first  sentence  of  C30  said,  as  you 

know,  pursuant  to  my  request  on  December  12,  2017, 

the  Department  of  Justice  requested  that  the 

Census  Bureau  reinstate  a  citizenship  question; 

isn't  that  more  accurate? 

A  I  wouldn't  agree  that's  more  accurate. 

Q  Isn't  that  what  happened? 
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A  Again,  the  Department  of  Justice  decision 
to  ask  --  send  a  letter  requesting  this  is  a 
decision  they  made  independently.  We  cannot 
compel  them  to  make  that  request. 

Q  By  the  way,  what  does  Section  2  of  the 
Voting  Act  provide? 

A  Well,  my  understanding  of  it  --  and, 
again,  it's  been  established  that  I'm  not  a  Voting 

Right  s  Act  expert  --  is  that  there  are  cases  in 

which  you  might  have  a  population  where  as  they 

set  up  a  district,  you  have  two  minority 
populations.  If  one  of  those  minority 
populations,  for  example,  Hispanics  population, 

has  a  large  under  of  undocumented  people,  they 

might  appear  on  paper  to  have  a  majority.  When, 
in  fact,  they  can  never  actually  execute  that 

majority  because  they  don't  have  enough  Citizen 

Voting  Age  Population  people  to  carry  that  out. 

Now,  under  the  census,  we  already  ask 
about  age  and  we  ask  about  race,  so  we  can 

determine  those  two  questions.  What  you  can't 
determine  is  how  many  people  of  that  population 
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are,  in  fact,  eligible  to  vote. 

Now,  using  the  ACS  data,  the  census 
provides  estimates  that  the  Justice  Department 

uses  for  that  very  purpose.  We  know,  in  fact,  as 
a  result  of  this  analysis,  in  the  Census  Bureau's 

efforts  to  promote  Alternative  C,  they,  in  fact, 
did  an  analysis  of  that  ACS  data,  and  lo  and 
behold,  it  came  back  that  the  data  that  we've  been 
providing  to  the  Justice  Department  is,  in  fact, 

at  a  fairly  significant  error.  It's  off  by  a 
factor  of  about  a  third.  And  so  in  light  of  that 
information,  you'd  absolutely  want  to  go  forward 

with  this . 

Q  But  the  Census  Bureau,  nevertheless, 
recommended  from  a  standpoint  of  accurate  and 
completeness  and  quality  of  the  census  that  there 

should  not  be  a  citizenship  question  added  to  the 

census,  as  opposed  to  continuing  to  rely  on  ACS 

data  supplemented  by  the  administrative  records? 

A  No.  In  the  process  of  this  memorandum, 
back  and  forth,  they  could  not  articulate  a 
rationale  to  support  their  belief  that  there  would 
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be  this  decline  in  this  response  rate.  Their 
entire  analysis  relied  on  the  assumption  that 
there  would  be  this  decline  in  response  rate  of  a 

certain  percentage  and  that  that  would,  therefore, 
make  the  data  less  reliable. 

What  they  couldn't  refute  was  the  fact 
that  under  their  proposed  approach,  they  would 

have  had  to  impute  --  again,  based  on  statistical 

models  --  the  citizenship  of  25  million  voting  age 

citizens.  That  was  not  a  complete  and  accurate 
picture  as  far  as  the  Secretary  was  concerned.  So 

the  Secretary  said  this  is  why  we  need  to  look  at 

combining  the  two  approaches,  B  and  C,  to  come  up 
with  Alternative  D.  Because  in  the  absence  of 
that,  we  don't  have  good  enough  data  on  which  to 
build  the  formula  to  impute  those  people  that  we 

would  have  to  because  we  don't  have  answers  on 
what  their  citizenship  is.  So  that's  the 
rationale  that's  laid  out  in  this  memo,  and  as  far 
as  I  know,  that's  been  the  rationale  that's  been 
the  Secretary's  all  along. 

Q  But  not  the  rationale  that  was  accepted 
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by  the  Census  Bureau,  which  nevertheless,  rejected 

as  --  from  a  technical  perspective,  the 
Secretary's  rationale;  isn't  that  correct? 

A  I  disagree  that  they  rejected  it  from  a 
technical  perspective.  They  made  some  assumptions 
in  making  their  recommendation  --  and  that's 
exactly  what  it  is,  it's  a  recommendation  --  that 

this  would  be  the  case. 

Q  Let  me  turn  your  attention  to  C30, 

Page  001314,  which  is  Page  2  of  the  March  26th 

memo.  And  turning  your  attention  to  the  Option  A, 
the  third  line  in  the  sentence  that  says, 
"Additionally,  the  block  group  levels  CVAP  data 
currently  obtained  through  the  ACS  has  associated 

margins  of  error"  -- 

A  Correct  § 

Q  --  "because  the  ACS  is  extrapolated  based 
on  the  sample  servers  of  the  population." 

A  That ' s  correct . 

Q  Do  you  know  what  the  margins  of  errors 
are  that  are  referred  to  in  this  sentence? 

A  I  think  you  go  on  and  see,  you'll  see  it 
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described  later  in  the  same  memo,  which  is  that 
they  have  an  error  of  approximately  30  percent,  28 
to  34,  I  believe,  is  the  range. 

Yeah.  If  you  look  on  Page  4, 

"Census  Bureau  analysis  showed  that  between  28  and 

34  percent  of  citizenship  sel f - responses  for 
persons  with  administrative  records  show  are 
noncitizen  were  inaccurate.  In  other  words,  when 
noncitizens  respond  to  long  form  or  ACS  questions 

on  citizenship,  they  inaccurately  mark  citizen 

about  30  percent  of  the  time.  However,  the 
Census  Bureau  is  still  evolving  its  use  of 

administrative  records.  The  Bureau  does  not  have" 

-- 

(Thereupon,  the  court  reporter 
clarified . ) 


It  HE 

WITNESS  § 

This  is  in  the  --  under 

Option  C  of 

Page  4  J 

MR  . 

GARDNER  | 

You're  going  to  have  to 

slow  down  for  the  court  reporter. 

THE  WITNESS:  "So  they  inaccurately  mark 

noncitizen  about  30  percent  of  the  time.  However|| 
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1 

the  Census  Bureau  is  still  evolving  its  use  of 

2 

administrative  records,  and  the  Bureau  does  not 

3 

yet  have  a  complete  administrative  record  set  fori 

4 

the  entire  population.  {Thus,  using  administrative) 

5 

records  alone  would  provide  DOJ  data  with  CVAP 

6 

data  that  was  not  a"  --  "that  would  provide  an 

m 

incomplete  picture." 

m 

BY  MR.  ROSENBERG: 

9 

Ql  lAnd  that ' s  your  understanding  of  what 

10 

margins  of  error  means  as  used  on  Page  01314? 

111 

A  Well,  yes.  They're  referring  to  that  -- 

12 

that  margin  of  error  they're  referring  to  is  the 

13 

28  to  34  percent  they  were  off J 

1-1 

Q  iDo  you  know  whether  the  data  that  would 

u 

be  provided  to  DOJ  if  a  citizenship  question  were 

16 

added  to  the  2020  census  would  also  have  margins 

|7.: 

of  error  associated  with  that  data?) 

M 

A  It  would  almost  certainly  have  some  small 

19 

margin  of  error,  yes  § 

20 

Q  When  you  say  a  small  margin  of  error,  can 

21 

you  quantify  that? 

22 

A  Well,  yeah.  I  think  if  you  look  at  the 
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1 

decision  memo,  it  spells  out  that  by  providing  the) 

2 

question  on  the  census,  you'll  give  100  percent  of| 

3 

the  population  to  answer  that  question.  For 

4 

90  percent  of  the  people  that  are  citizens,  that 

5 

is  not  a  problem.  For  the  remaining  10  percentf 

6 

approximately,  again,  based  on  --  again,  on  the 

0 

ACS  error  rate,  you  can  expect  that  approximately 

8 

70  percent  of  those  people  will  also  answer  that 

9 

data  correctly.)  iSo  you're  looking  at,  basically, 

10 

what  is  the  situation  with  the  remainingl 

11 

30  percent?  And  based  of  the  data  we  get  from  the) 

12 

actual  responses,  comparing  that  with  the) 

11 

administrative  records,  which  we're  also  working 

M 

to  improve,  so  that  that  88.6  from  the  2010  census) 

11 

is  expected  to  go  up,  should  be  closer  to  90  to 

11 

95,  we'll  be  able  to  narrow  to  down  to  about  a  5 

A 

percent  of  the  population  that  we'll  have  to 

M 

impute.)  flit's  a  much  smaller  number  than  the 

19 

number  that's  being  -- 

20 

Ql  And  that ' s  your  understanding  of  how  the 

It 

phrase  margins  of  error  is  used  in  the  Secretary's 

22 

memo  ? 
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A  Well,  I'm  not  sure  --  you're  focused  on 
the  words  margins  of  error. 

Q  Right.  All  of  my  questions  had  to  do 
with  the  phrase  margins  of  error. 

A  And  you're  saying  -  jj 

Q  I'm  just  trying  to  get  your  understanding 
of  the  phrase . 

A  No.  I  was  focusing  on  the  ACS.  I  mean, 
you  '  re  isolating  the  term  margins  of  error. 

3  Yes. 

A  When  you  do  sampling  or  other  things, 
there  is  a  margin  of  error  associated  with  that, 
and  that  margin  of  error  can  be  larger  or  it  can 
be  smaller.  And  so  they  would  provide,  typically, 
a  confidence  interval  connected  with  their  data, 
and,  again,  depending  on  how  the  survey  is 

conducted,  it  could  be  large  or  small. 

Q  Well,  that  sounds  a  little  bit  different 


than 

what 

you 

testified  to  earlier,  when 

I  asked 

you 

about 

the 

phrase  margins  of  error  as 

used  in 

the  sentence  I  read  to  you  from  C003134. 

A  You'll  have  to  remind  me  what  the 
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sentence  is  again  -- 

Q  Sure.  "The  Census  was  additionally"  -- 


A  --  because  I  focused  on  the  ACS. 

Q  --  "block  group  level  CVAP  data  currently 
obtained  through  the  ACS  has  associated  margins  of 
error  because  the  ACS  is  extrapolated,  based  on 
sample  surveys  of  the  population." 

A  And  I  believe  that  reference  in  the 
context  of  this  memo  may  be  scientifically 

incorrect,  but  it's  referring  to  the  fact  that 

there's  this  error  in  the  data  of  roughly 
30  percent.  So  this  was  not  drafted  by,  quote, 


scientists.  So  we  may  have  inaccurately  used  the 
term  margin  of  error.  But  what  the  Secretary  was 
referring  to  was  the  fact  that  we  had  now  learned 
that  the  ACS  data  was  fairly  significantly 

inaccurate . 

Q  Do  you  know  whether  the  Census  Bureau's 
use  of  margins  of  error,  quote,  end  quote,  is  the 

same  as  you  have  just  described? 

A  I  have  no  idea.  I  mean,  I  would  guess 
that  in  other  context,  that  the  Census  Bureau  uses 
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the  term  margin  of  error  differently.  I'm  saying 
in  the  context  of  this  memo,  I  think  the  reference 
of  margin  of  error  is  referring  to  that  margin  of 
inaccurate  information  in  the  ACS.  That  is  what 
the  Se  cretary  was  focused  on  in  making  his 

dec i s ion . 

Q  I'd  like  to  turn  your  attention  to 
001315,  Page  3,  the  second  full  paragraph  that 
begins  "the  Census  Bureau." 

A  Uh-huh. 


Q  And  the  Census  --  I'm  sorry  --  the 
sentence  that  reads,  "However,  neither  the 


Census  Bureau,  nor  the  concerned  stakeholders 
could  document  that  the  response  rate  would,  in 


fact , 

decline  materially." 

Do  you  see  that? 

3 

ij  see  that  . 

Q ) 

Can  you  tell  me  what  you  understand  the 

word  materially  to  mean?) 

A  Yes.  In  that  context,  it's,  basically, 


saying  they  could  not,  as  I  explained  earlier, 

demonstrate  that  the  decline  because  of  the 
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addition  of  a  citizenship  question  would  be  any 

greater  than  the  decline  that  we  already 
anticipated  we  would  face  because  of  the  current 

political  climate  and  people's  concerns  about 
government . 

And,  frankly,  the  folks  bringing  this 
lawsuit  are  contributing  to  that.  We  already 
anticipated  this  was  going  to  be  --  this  census 

was  going  to  be  more  difficult  than  other 
censuses,  and  that  was  a  lot  of  the  reasons  behind 
some  of  the  changes  that  were  made  in  the 
lifecycle  cost  estimate.  So  we  anticipated  there 
were  going  to  be  hard - to  -  count  populations,  and 
many  --  many  of  the  same  hard - to  -  count  populations 

would  have  been  disinclined  to  answer  the  census 
with  or  without  a  citizenship  question. 

Q  When  you  say  that  the  --  when  you  talk 
about  the  material  decline,  are  you  talking  about 

the  decline  overall  or  are  you  talking  about  a 

differential  decline  depending  on  what  demographic 

group  is  being  discussed? 

A  If  the  data  had  shown  conclusively  that 
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the  addition  of  a  citizenship  question  would  cause 
a  material  --  in  other  words,  significant  and 
major  decline  in  any  particular  group,  I'm  sure 

the  Secretary  would  have  considered  that  quite 
carefully . 

Q  When  the  Secretary  used  the  word  material 
or  phrase  material  decline,  was  he  referring  to 

any  decline  of  any  demographic  group  or  was  he 

referring  to  a  decline  across  the  board? 

A  Again,  based  on  the  subject  of  the 
discussion  here,  would  there  be  a  significant 
increase  in  the  number  of  nonresponse  follow-ups 
that  we  had  to  go  do  because  people  failed  to 
respond?  The  data  that  was  being  presented  did 
not  isolate  the  citizenship  question  as  being  a 

material  source  of  potential  decline.  There  were 
a  lot  --  there  was  a  lot  of  speculation  that 

would,  there  was  a  lot  of  assertions  it  would. 

And  upon  review  and  analysis,  it  appears  that  many 

of  the  same  populations  that  were  already  go  ing  t  o 

be  difficult  to  count  for  lots  of  other  reasons 
would  be  the  same  people  who  might  be  disinclined 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  241  of  279 


3 

3 

m 

3 

3 


10 

n 

12 

13 

14 

15 

16 
17 


19 


21 


Page  361 

because  of  citizenship.  So  you  cannot  say  that 
adding  citizen  is  going  to  materially  increase  the 
nonresponse  follow-up  rate. 

Q  Can  you  quantify  what  you  mean  by  a 
material  decline? 

A  Well,  I  mean,  the  Census  Bureau, 
basically,  under  their  best  analysis,  was  saying 

that  there  might  be  a  decline  that  would  cause  an 

increase  of  $27  and  a  half  million.  In  a 

$15.6  billion  budget,  that  is  --  I  mean,  that's  so 

far  within  the  margin  of  error  it ' s  not  even  a 
fact  . 

•  Well  -- 

A  We  could  have  a  bad  snow  day  that  would 
cause  bigger  damage  than  that . 

Q  Was  --  do  you  consider  an  undercount 
resulting  from  the  addition  of  any  question  to  the 

census  of  a  quarter  of  a  percentage  point  in  a 

specific  population  to  be  material? 

A  I  have  no  reason  to  believe  the  addition 
of  a  citizenship  question  would  cause  such  a 
thing . 
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response  of  a  demographic  group  a  material  decline 
in  your  estimation? 

A  Again,  without  context,  I  can't  give  you 
an  answer.  If  that  demographic  group  is  composed 
of  100  people,  it  may  not  be  -- 

Q  What  if  the  demographic  is  Hispanics? 

A  I  don't  know  that  --  well,  again,  no. 

That's  a  weighing  question  that  the  decision-maker 
is  free  to  make. 

Q  Again,  you're  going  back  to  weighing. 

I'm  talking  about  the  phrase  declining  material  -- 
materially.  I'm  not  weighing  it  yet.  You  can 
weigh  it  later  if  you  want.  I'm  just  talking 
about  one  side  of  the  balance  that  I  think  you're 

suggesting  is  being  applied. 

Is  a  quarter  decline  in  response  to  the 
census  among  Hispanics  a  material  decline  in  your 
estimation? 

A  The  --  the  --  I  think  the  short  answer 
is,  the  decline  identified  by  --  the  potential 

decline  identified  by  the  Census  Bureau  was  not 

material  enough  to  outweigh  the  benefits  the 
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Secretary  saw  in  adding  the  question. 

Q  It  still  doesn't  answer  my  question. 

A  You're  asking  me  to  answer  in  a 

hypothetical,  which  I'm  not  going  to  do  because  I 
don't  have  the  number  of  Hispanic  voters.  I  don't 
know  what  4  percent  decline  would  represent.  I  -- 
it's  impossible  for  me  to  evaluate.  I've  never 
looked  at  the  population  numbers  of  Hispanics 
versus  any  other. 

Q  Well,  you  know  that  the  number  of 
Hispanics  in  American  is  in  the  tens  of  millions; 
is  that  correct? 

A  I  honestly  haven't  really  given  it  much 


thought . 

Q  Do  you  know  if  it's  more  than  a  million? 
A  I  think  it  safe  to  say  it's  more  than  a 


million . 


Q 

A 

Q 

A 

United 


More  than  five  million? 

I  think  so . 

More  than  ten  million? 

Let's  see.  If  the  population  of  the 
States  is  360  million,  and  I  believe 
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Hispanic  are  somewhere  in  the  10,  12,  15  percent 

range,  they're,  obviously,  well  above  that. 

They're  like  --  I  don't  know,  like  --  79  million. 

Q  Of  how  many  did  you  say? 

A  70  --  I  can't  do  the  math  that  quickly, 
so  let's  say,  whatever,  70  million.  I  don't  know. 

Q  Let's  use  70  million.  So  if  there 
were  --  let's  make  it  easier,  for  my  head.  Let's 
say  there  was  a  1  percent  decline  in  response  rate 

among  Hispanics  due  to  the  inclusion  of  a  question 

on  the  census,  would  you  consider  that  a  material 


decline? 

A  I  would  consider  that  a  factor  that  you 
need  to  take  into  account . 

Q  And  if  it  were  a  3  percent  decline,  would 
you  consider  that  even  more  of  a  factor? 

A  Three  percent  is  greater  than  1  percent, 
so,  presumably,  it  would  be  greater.  But,  again, 
it  depends  on,  again,  what  I'm  deciding  against. 

Q  Would  you  consider  that  material? 

A  That  depends  on  the  context. 

Q  The  context  of  adding  a  question  to  the 
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census  resulting  in  a  3  percent  decline  in 
responsiveness  among  Hispanics? 

A  All  of  the  factors  outlined  in  this  memo 
are  material.  It's  a  question  for  the 
decision-maker  to  decide  which  are  --  which  to 
give  greater  or  lesser  weight  to. 

Q  But  the  phrase  here  was  material 
dec  line 

A  And,  again  -- 

Q  -  -  correct  ? 

A  --  in  the  context  of  conducting  a 
nationwide  census,  the  half  percent  change  in 
response  rates  for  NRFU  was  not  something  we 
considered  material  because  there  were  lots  of 
other  factors  that  would  cause  an  even  greater 
decline . 

Q  And  if  the  response  rate  was  shown  to  be 
greater  than  a  half  percent  decline,  if  it  was 
shown  to  be  a  3  percent  decline? 

MR.  GARDNER:  Objection.  Calls  for 

hypothetical . 

THE  WITNESS:  I  understand  you're  trying 
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1 

to  get  a  certain  answer,  but  I'm  just  telling  youl 

2 

in  the  context  of  this,  in  the  context  of  this 

3 

memo,  the  half  percent  increase  in  NRFU  response 

© 

rate  was  not  material . 

© 

BY  MR.  ROSENBERG: 

6 

Q!  iBy  the  way,  earlier  you  said  that  30 

B 

percent  of  noncitizen  citizens  answering  the  ACS 

8 

citizenship  question  responded  accurately.  Do  you) 

© 

recall  thatfl 

10 

A!  (That  was  data  provided  by  the  Census 

11 

Bureau .) 

12 

Ql  lOkay®  (What,  if  any,  evidence  is  there 

|3 

that  noncitizens  would  respond  to  a  citizenship 

M 

question  on  the  2020  census  questionnaire  at  a 

:is 

more  accurate  rate  than  they  currently  do  on  the 

16 

ACS? 

it 

A  'That ' s  --  I  think  we  assumed  in  doing 

M 

this  that  they  would  continue  at  that  potential 

19 

rate  . 

20 

Ql  At  a  30  percent  inaccurate  rate?! 

It 

A|  iWhich  is  why  you  have  to  do  both! 

22 

administrative  records  and  put  the  question  on. 
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You  can't  do  just  one  or  the  other.) 

Q|  But  the  administrative  records  could  be) 

used  with  ACS;  isn't  that  correct? 

A  No,  they  couldn't. 

Q  They  could  not  be  used  -- 

A)  Because  you  can't  extrapolate  from  the| 

ACS  to  the  whole  population. 

Q|  No®  That  wasn't  my  question! 

9 

(the  administrative  records  could  be  used 

10 

ffn  conjunction  with  the  informat  ion  from  ACS  ?  I 

11 

A  Again,  you  don't  get  an  accurate  sampling 

12 

because  you're  extrapolating  from  the  ACS  to  the 

14 

larger  population,  so  you  can't  apply  your 

14 

administrative  records  across  in  the  same  way. 

M 

That ' s  why  the  census  was  proposing  to  just  use 

16 

administrative  records  and  they  were  prepared, 

II 

apparently,  to  have  to  impute  25  million  voting 

M 

age  citizen  citizenship  records.  Now,  on  what 

(  9 

basis,  they  would  do  that,  we  weren't  sure  § 

20 

Q|  But  both  Options  C  and  D  require  somel 

21 

imputation;  isn't  that  correct? 

22 

A  Potentially,  to  get  a  complete  and 
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accurate  count,  because  we  don't  have  100  percent 
matching  between  the  administrative  records  and 
the  respondents.  Yes.  That's  correct. 

Q  Let  me  draw  your  attention  to  the  period 
around  January  2018.  Do  you  recall  taking  part  in 
the  signing  of  the  list  of  35  questions  to  the 
Census  Bureau  to  answer? 

A  Yes.  I  helped  prepare  that  list. 

Q  Do  you  --  who  else  helped  prepare  that 
list? 

A  The  Secretary,  Karen  Dunn  Kelley, 

James  Uthmeier,  myself.  There  may  have  been 
others . 

Q  Were  you  the  prime  drafter? 

A  Of  that  particular  list,  I  may  have  been 
the  prime  assembler.  I  was  not  necessarily  the 
prime  drafter  of  all  the  questions. 

Q  And  what  was  your  purpose  --  what  was  the 
purpose  in  proposing  those  questions? 

A  Basically,  it  has  --  I  think  it  was 
pointed  out  earlier  we  got  an  analysis  from  the 

Census  Bureau  that  seemed  to  have  a  particular 
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viewpoint,  and  it  wasn't  well  supported  in  some 
cases .  So  those  are  the  questions  that  arose 
after  reviewing  their  memo. 

Q  And  when  you  --  after  the  questions  were 
formulated,  whom  did  you  send  them  to? 

A  I  believe  they  were  sent  to  the 
Census  Bureau. 

Q  And  the  idea  was  the  Census  Bureau  would 
answer  the  questions;  is  that  correct? 

A  They  would  provide  that  input,  yes. 

Q  And  you  gave  them  a  deadline,  did  you 

not  ? 


A  I  imagine  we  did,  yeah. 

Q  Four  days;  is  that  correct? 

A  I  don ' t  recall. 

Q  Was  it  your  understanding  that  the 
answers  were  going  to  be  provided  solely  by  the 

Census  Bureau  to  those  questions? 

A  I  believe  all  the  questions  were  directed 
to  the  Census  Bureau,  but  if  they  were  directed  to 

somebody  else,  then,  obviously,  they  would  provide 

them  . 
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Q  But  it  was  your  understanding  that  the 
Census  Bureau  would  answer  them;  is  that  correct? 

A  Again,  without  going  back  and  looking  at 
the  documents  and  the  accompanying  emails,  I  can't 
tell  you  exactly  who  it  was.  But  my  understanding 
was,  yes,  they  were  drafted  for  the  Census  Bureau. 

Q  Did  there  come  a  time  when  you  reviewed 
the  answers  for  the  questions? 

A  I  imagine  there  was . 

Q  Well,  was  there? 

A  Again,  I  know  all  of  you  are  focused  on 
this  case  and  everything  else.  This  was  one  small 
fraction  of  the  work  I  was  doing  at  that  time.  So 
I'm  quite  certain  I  reviewed  the  answers.  Exactly 
when,  I  can't  tell  you.  But,  clearly,  they 
went  --  the  responses  to  those  questions  were 

considered  in  the  decision  memo.  So  I,  obviously, 
reviewed  them  at  some  point. 

Q  Do  you  recall  whether  you  reviewed  those 
responses  all  at  once  or  some  kind  of  rolling 

bas i s  ? 

A  If  memory  serves,  I  believe  the  Census 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


0 

3 

3 

3 

• 

0 

3 

3 

3 

10 

li 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  251  of  279 


Page  372 


responded  back  to  some,  and  then  provided 


follow- 

up 

answers  to 

others  that 

took  more 

time  . 

Q ) 

Do 

you  recall 

whether  in 

connection 

with 

any  of 

the 

questions 

the  Census 

Bureau  was 

asked 

to  change  their  answers  to  any  questions? 

A  I  believe  --  well,  I  believe  in  one  case, 
they  provided  a  response  that  indicated  that  there 

was  a  very  set  format  for  putting  questions  on  the 

census.  And  we  went  back  to  them  and  said,  how 
can  that  be?  You  haven't  --  there  hasn't  been  a 
question  added  to  the  long  form?  They  went  back 
and  reviewed  and  said,  yes,  that's  correct.  This 
was  the  process  we  used  for  the  ACS. 

Q  Let  me  --  let's  have  this  marked  as  31. 
(Plaintiffs'  Exhibit  31,  Questions  on 
draft  Census  memo,  was  marked.) 

BY  MR.  ROSENBERG: 

Q  Showing  you  what's  been  marked  as  -- 
MR.  GARDNER:  Ezra,  we  need  a  -- 

MR.  ROSENBERG:  Can  you  give  me  one  more 

copy? 

I  just  need  one.  Thank  you. 
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BY  MR.  ROSENBERG: 

Q  Showing  you  what ' s  been  marked  as 
Exhibit  31,  have  you  ever  seen  this  document 
before? 

A  Again,  I'd  have  to  go  back  and  check 
emails.  It  appears  to  be  an  incomplete  response 
to  the  35  questions. 

Q  And  when  you  say  it's  an  incomplete 
response  to  the  35  questions,  why  do  you  say  that? 

A  Well,  Question  4  is  not  answered. 

Question  9  is  not  answered.  Question  11  is  not 
answered.  Question  15  is  not  answered. 

Question  20  is  not  answered.  Question  27  is  not 
answered.  It  appears  to  be  --  I'm  not  sure  that's 
the  entire  list,  but  some  of  that  --  some  of 
these  --  obviously,  it's  not  a  final,  because  at 
least  five  questions  are  unanswered,  so  -- 

Q  Let's  have  this  marked  as  --  one  question 
on  that.  Turning  our  attention  to  Question  31  -- 

A  Okay . 

Q  --  is  that  the  question  you  were 
referring  to  before  as  a  question  whose  answer  was 
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changed  at  some  point? 

A  Yeah.  Because  this  was 


as  I  said, 


when  we  explored  the  question  further,  it  became 

evident  that  this  was  not,  in  fact,  an  accurate 
representation  for  the  process  for  the  decennial. 

Q  Do  you  know  when  that  answer  was  changed? 
A  I  don ' t . 

Is  there  a  date  on  this? 

Q  We  just  give  you  them  as  we  got  them. 

A  No.  Well,  no,  unfortunately  nobody  dated 
this.  So  I  don't  know  --  is  there  a  --  do  you 
have  a  f inal  -  - 
Q  Well  -- 

A  --  with  all  the  questions  answered? 

Q  You're  going  to  have  to  tell  me. 

A  I  believe  there  was  one  where  they 

managed  to  answer  all  the  questions. 

Q  Okay.  Let's  have  this  marked  as  the  next 
exhibit . 

(Plaintiffs'  Exhibit  32,  Memo,  was 

marked . ) 

BY  MR.  ROSENBERG: 
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a  general  knowledge  of  the  issue,  but  no  specific 
interests.  The  Department  of  Commerce  doesn't  do 
immigration  enforcement,  so  -- 

Q  Did  you  believe  at  the  time  of  the  DOJ 
letter  to  the  Census  Bureau  that  the 
Attorney  General  was  committed  to  the  enforcement 
of  the  Voting  Rights  Act  but  that  his  hindrance  or 
the  hindrance  of  the  DOJ  was  the  availability  of 
data  ? 

MR.  GARDNER:  I'm  sorry.  Can  you  repeat 

that  question? 

MS.  SENTENO:  Yeah. 

BY  MS .  SENTENO : 

Q  Did  you  believe  at  the  time  of  the  DOJ 
letter,  that  the  Attorney  General  was  committed  to 
the  enforcement  of  the  Voting  Rights  Act  but  that 
what  was  holding  them  up  was  --  were  data  issues? 

A  Their  letter  communicated  that  they  could 
use  census  block-level  data,  which  they  currently 

don't  get  for  that,  and  if,  therefore,  we  would 

add  a  question  to  the  decennial  census  that  would 
provide  that  data. 
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MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  I'm  not  aware  of  any 

conversations  regarding  adding  a  citizenship 
question  for  immigration  enforcement. 

BY  MS .  SENTENO : 

Q  How  about  voter  fraud? 

A  No  . 

Q  Congressional  apportionment? 

A  No  . 

Q  Redistricting? 

A  No  . 

I  mean,  I  will  note  there  was  an  earlier 
conversation  about  that  Wall  Street  Journal 
article  that  mentioned  --  that  referenced 
apportionment.  So  outside  of  that  response  with 
the  Secretary,  there's  never  been  a  discussion  of 
i  t  . 


Have  you  spoken  to  anyone  at 


Department  of  Justice's  voting  rights 

section? 

m 

Not  to  my  knowledge. 

IQ 

So  you  were  never  referred  to 

anyone  or) 

you  never  inquired  from  anyone,  a  contact  within 
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the  voting  rights  section,  to  discuss  this 
request  -- 

MR.  GARDNER:  Objection.  Form. 

BY  MS .  SENTENO : 

Q  --  for  a  citizenship  question? 

MR.  GARDNER:  Sorry.  Objection  to  form. 
THE  WITNESS:  No.  Again,  as  I  think  we 

established  in  the  earlier  testimony,  I  was 
referred  to  Mary  Blanche  Hankey  by  someone  in  the 

Department  of  Commerce,  by  Eric  Branstad,  who  I 

think  got  her  name  from  a  contract  of  his  at  the 
White  House.  She  referred  me  to  --  I'm  already 
blanking  on  his  name  --  John  McHenry.  I  did  not 
investigate  John  McHenry's  position  in  the 
department.  I  just  took  it  on  face  value  he  would 
be  the  right  person  to  talk  to  and  those  are  the 

two  people  I  spoke  to  at  Department  of  Justice, 

so  --  outside  of  litigation  counsel,  obviously. 

BY  MS .  SENTENO : 

Q  You  testified  earlier  in  the  memo  that 
you  drafted  for  the  Secretary  that  stated  that 

once  you  had  been  told  by  DHS  that  your  request 
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would  be  more  appropriately  handled  by  the 

Department  of  Justice,  you  said  that  the 
interaction  ceased;  is  that  correct? 

A  Well  -- 

Q  From  you? 

A  My  efforts  at  that  point  to  track  down 
somebody  ceased  because  they  had  run  into  a  dead 

end.  I  mean,  our  initial  conclusion  was  that 
Department  of  Justice  was  the  right  place  to  go. 

They  seemed  occupied  on  other  matters,  so  they 

referred  us  to  DHS .  DHS  referred  us  back,  so  now 


I'm  back  to  where  I  started. 

Q  So  once  you  were  referred  back  to  DOJ, 
you  didn't  ask  another  follow-up  as  to  who  in  the 

voting  section  would  be  more  appropriate  to  talk 


about  this  particular  issue? 

A  Again,  I  was  working  on  literally  dozens 
of  issues  that  consumed  a  lot  of  time.  And  so  I 
had  put  the  time  into  it  that  I  could  afford  to 

put  into  it  and  had  come  up  empty.  So  I  reported 
that  to  my  boss,  and  basically,  said  if  absent 

some  instruction  from  higher  up,  it  appears  that 
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the  DOJ  staff  is  not  particularly  interested  in 

expending  resources  on  this  right  now. 

Q  Did  you  or  Secretary  Ross  consider  having 
anyone  else,  any  other  governmental  department  or 
any  other  jurisdiction  make  a  request  to  the 

Census  Bureau  to  add  a  citizenship  question  -- 
MR.  GARDNER:  Objection® 

BY  MS .  SENTENO : 

Q  --  other  than  the  DOJ  and  DHS? 

MR.  GARDNER:  Objection.  Form.  And 

objection.  Foundation. 

THE  WITNESS:  Again,  nobody  would  make  a 

request  to  the  Census  Bureau  to  add  it  because  the 
statute  commits  that  discretion  to  the  Secretary, 

not  the  Census  Bureau.  So  it's  not  their  decision 
to  make.  It's  the  Secretary's  decision  to  make® 
So  we  would  not  seek  someone  else  to  contact  the 
Census  Bureau  about  the  question,  no. 

BY  MS .  SENTENO : 

Q  But  the  DOJ  letter  was  directed  to  the 
Census  Bureau  requesting  an  addition  of  the 
question? 
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1 

A|  Cl  did  n°t  draft  that  letter,  so  I  --  but 

2 

their  choice  of  who  to  send  the  request  to  was 

3 

dictated  by  the  Department  of  Justice,  not  by  us. 

4 

Ql  Did  you  or  Secretary  Ross  consider  having 

5 

anyone  else  make  --  anyone  else,  other  than  the 

6 

DOJ  to  DHS ,  to  make  that  request  to  Commerce? 

® 

MR.  GARDNER  §  Objection.  (Lack  of 

® 

foundation . 

9 

ITHE  WITNESS#  No.)  1  think  upon  further; 

10 

analysis,  we  determined  that  the  Secretary) 

It 

probably  could  determine  that  Commerce  had  a  need 

12 

for  it,  but  that  was  not  before  us  at  the  time, 

13 

so  ) 

14 

BY  MS  .  SENTENO  :) 

11 

Ql  iCan  you  explain  your  subsequent  research? 

A|  Well,  as  I  mentioned,  the  United  Nations 

tt 

recommends  that  all  countries  ask,  frankly,  rather 

M 

detailed  questions  about  citizenship! 

|9 

naturalization,  et  cetera.)  So  it's  considered 

20 

good  practice,  good  demographic  information  to 

It 

have|  |It  was  asked  for  150-plus  years  without  any 

22 

problem.  So  --  and  every  other  major  democracy 
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inquires  of  all  their  citizens  on  a  regular  basis 

of  it.  So  it's  --  I  think  there's  a  perception 
out  there  --  where  it  came  from,  I  don't  know  -- 
that  somehow  asking  a  citizenship  question  is  a 
problem . 

And  I  would,  again,  refer  you  back  to  the 
fact  that  70  percent  of  the  noncitizens  in  the  ACS 

actually  answer  the  question  correctly.  So, 
apparent  H  those  people  don't  consider  it  a 

problem.  So  it  appears  to  be  a  rather  small 
demographic  that  is  concerned  about  this.  And 
again,  I  would  point  out  that  when  you  understand 
that  the  data  that  is  being  protected  by  law, 
cannot  be  used  for  any  enforcement  purpose,  cannot 

be  used  to  identify  an  individual,  there's 
ab  solutely  no  reason  I  can  think  of  why  someone 

would  not  answer  the  census  honestly  on  that, 
citizen  or  noncitizen.  It's  demographic 
information . 

Q  So  based  on  that,  was  it  your 
understanding  that  if  the  DOJ  did  not  make  this 
request  to  the  Department  of  Commerce  or  the 
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speculate  on  that . 

BY  MS .  SENTENO : 

Q  Okay.  Are  you  aware  of  any  VRA  cases 
that  the  Department  of  Justice  declined  to  bring, 
only  because  they  needed  block-level  citizenship 


da  t  a  ? 

A  I'm  not  aware  of  that,  but  I  didn't 
research  that  either. 

Q  So  no  --  neither  yourself  or  anyone  else 
at  the  Department  of  Commerce  asked  DOJ  for  this 

informat  ion? 

A  I  did  not.  I  can't  say  whether  anybody 
else  did . 

Q  So  --  just  a  couple  more  questions. 

The  ACS  is  not  a  head  count,  correct? 

A  That's  right.  It's  a  sample. 

Q  But  the  decennial  census  is  a  head  count, 
correct  ? 


A  That's  correct.  Counts  all  persons. 

Q  And  a  decrease  in  the  response  rate  in 
the  citizen  question  on  the  2016  ACS  caused  an 
underestimate  of  the  percent  of  noncitizens;  is 
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that 


corr ec 


t? 


A  No.  That's  not  correct. 

Q  Can  you  explain? 

A  Well,  you're  asserting  that  it's  because 
of  the  citizenship  question,  and  I'm  not  sure  that 

the  data  supports  that  statement. 

Q  What  are  you  --  what  do  you  believe  the 
data  supports? 

A  Aga  in,  without  the  data  sitting  in  front 

of  me,  it  would  be  hard  to  make  an  analysis.  But 

basically,  the  Census  Bureau  has  reported  that 
certain  number  of  people  may  drop  off  at  certain 

questions.  It's  not  dissimilar  for  citizenship 
versus  other  questions.  There  was  not  a  major 
statistical  variation.  So,  yes,  a  certain  percent 
of  people  do  not  complete  the  45,  48  or  70 

questions  that  are  on  the  ACS  or  the  long  form, 

and  they  have  various  break-off  rates  under  the 

Internet  thing  to  tell  where  they  stopped. 

But,  again,  whether  citizenship  was  a 
determinative  factor  in  any  of  those  cases,  it's 
hard  to  determine . 
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Q  But  the  data  suggests  --  the  data  that 
the  Census  Bureau  provided  suggests  that  the 
break-off  rate  for  noncitizens  was  higher  with 
respect  to  a  citizen  question;  is  that  correct? 

A  Higher  than  noncitizen? 

1  Yes. 

A  Yes.  That's  true. 

Q  Okay.  So  if  the  same  people  who  did  not 
respond  to  the  citizen  question  on  the  ACS  also 

didn't  respond  to  the  short  form  of  the  decennial 

census,  that  would  cause  a  drop  in  the  total  head 
count,  correct? 


No. 

I t  would  not . 

Could 

you  explain? 

A  Secretary  Ross  placed  the  question  at  the 
end  of  the  census  so  they  would  be  able  to  not 

answer  that  and  still  complete  the  census.  We 
also  have  administrative  records  and 
Secretary  Ross  directed  we  use  administrative 

records,  which  we're  actively  doing  for  a  variety 

of  reasons,  not  just  citizenship. 

So  we  have  every  confidence  between  the 
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increased  outreach  that's  planned,  the  additional 

money  and  resources  that  are  to  be  put  into  the 
advertising  and  other  things,  that  we  will  more 
than  compensate  --  in  fact,  our  objection  is  to 
have  a  complete  and  accurate  count  above  and 

beyond  the  count  that  was  done  in  2010. 

Q  But  every  individual  is  required  to 
answer  the  census  fully  and  completely,  including 
all  questions;  is  that  not  right? 

A  That ' s  correct .  Yes . 

Though  I  would  note,  we've  never 
prosecuted  anybody  for  failure  to  do  so. 

MS.  SENTENO:  Okay.  Go  off  the  record. 

VIDEOGRAPHER :  We're  going  off  the 

record.  The  time  on  the  record  is  5:46  p.m. 

(Off  the  record.) 

VIDEOGRAPHER:  We're  back  on  the  record. 

The  time  on  the  video  is  5:43  p.m. 

EXAMINATION  BY  MS.  BOUTIN: 

Q  Sir,  I'd  like  to  talk  about  the  time 
period  between  the  December  12th  DOJ  letter 

requesting  the  citizenship  question  and  before 
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Secretary  Ross  issued  the  March  26  memo  -- 
de c i s i on  memo . 

A  I'm  sorry.  Could  you  tell  me  who  you're 
with? 

Q  Sure.  My  name  is  Gabrielle  Boutin.  I'm 
with  the  Attorney  General's  of  the  State  of 
California,  and  I  represent  plaintiffs,  the 
State  of  California  --  excuse  me  --  State  of 
California  v.  Ross  in  the  Northern  District  of 
Cal if ornia . 

A  Okay .  Thank  you . 

Q  So  during  the  time  period  between  the 
December  12th  DOJ  letter  and  the  issuance  of 
Secretary  Ross's  March  26th  memorandum,  that's 
what  we ' re  talking  about . 

A  I  understand. 

Q  Do  you  understand? 

A  So  far  so  good. 

Q  Good  j| 

During  that  time  period,  did  the 
Department  of  Commerce  ever  inform  the 
Department  of  Justice  that  the  Census  Bureau 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  266  of  279 


© 

© 

3 

3 

© 

© 

© 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  421 


recommended  using  administrative  records  alone  to 

meet  Justice's  December  12th  request  rather  than 

adding 

the  citizenship  question  to  the  census? 

(A 

:I  believe  that  was  part  of  the  purposes) 

of  the 

meeting  they  were  seeking  with  the  --  the 

Census 

Bureau  was  seeking  with  the 

Justice 

Department . 

IQ 

Okay.)  My  question  is§  Did  thei 

Commerce  Department  ever  inform  DOJ  that  the 

Census 

Bureau  recommended  using  administrative 

records 

alone  to  meet  their  requests,  rather  than 

adding 

a  citizenship  question  to  the  census? 

N 

Again,  I'm  not  privy  to  all  the 

conversations  with  the  Justice  Department,  so  -- 

• 

Do  you  -  - 

© 

-  -  I  was  not  -  - 

• 

-  -  know  -  - 

(A 

I  was  not  involved  in  such  a  discussion, ) 

no# 

IQ 

Okay.  But  you  were  one  of  the  primary 

people 

working  on  this  at  Commerce;  isn't  that 

right  ? 
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A  Yes. 

Q  Do  you  think  you  would  have  known  if 
someone  from  Commerce  conveyed  that  information  to 

the  Department  of  Justice? 

MR.  GARDNER:  Objection.  Calls  for 

speculation . 

BY  MS .  BOUTIN : 

Q  Do  you  think  it's  likely  you  would  have 
known? 


A  It's  possible,  yes. 

Q  Did  the  Department  of  Commerce  ever 
transmit  to  the  Department  of  Justice  any  of  the 
Census  Bureau  memos  analyzing  options  for 
providing  block-level  --  excuse  me  --  block-level 
citizenship  data  to  the  Department  of  Justice? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

BY  MS .  BOUTIN : 

Q  That  was  repetitive.  Let  me  rephrase. 

A  Al 1  right . 

Q  Did  Commerce  ever  transmit  to 

Department  of  Justice  any  of  the  Census  Bureau's 
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memos  that  analyzed  the  options  for  providing  to 
DOJ  block-level  citizenship  data? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  I  would  just  note  it's  the 

Secretary  of  Commerce's  decision  as  to  whether 

this  goes  forward.  His  focus  is  on  a  complete  and 
accurate  count. 

And  as  explained  earlier,  the  Option  C 
alternative,  which  was  to  use  the  administrative 
records  only,  would  have  inquired  us  to  impute  -- 
so,  in  other  words,  fill  in  the  blanks  --  for  25 
million  voting  age  citizens.  That  was  not 
something  Secretary  Ross  was  prepared  to  have  the 

department  do . 

BY  MS .  BOUTIN : 

Q  Mr.  Comstock,  I  understand  that.  Your 
counsel  is  --  wants  us  to  limit  the  amount  or  time 
that  we're  here  today,  and  the  best  way  to  do  that 

is  if  you  would  answer  my  questions  directly.  So 

I'll  ask  you  again. 

Did  the  Department  of  Justice  ever  -- 
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A  Not  to  my  knowledge. 

Q  Okay .  Thank  you . 

And  again,  we're  talking  about  between 
December  12th  and  the  March  26th. 

A  Right . 

Q  Did  the  Department  of  Commerce  ever 
inform  DOJ  that  the  Census  Bureau  believed  that 
administrative  records  alone  would  be  more 
complete  --  would  create  more  complete  and 

accurate  citizenship  data  than  asking  a 

citizenship  question  on  the  census  and  then 
combining  the  data  from  that  question  with 
administrative  records? 

MR.  GARDNER:  Objection.  Form. 

Objection.  Lack  of  foundation. 

BY  MS .  BOUTIN : 

Q  Do  you  want  me  to  re-ask  that  question? 

A  Sure . 

Q  Did  the  Department  of  Commerce  ever 
inform  Justice  that  the  Census  Bureau  believes 
that  admin  --  using  administrative  records  alone 
would  provide  more  complete  and  accurate  data  than 
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instead  of  doing  that  asking  the  citizenship 
question  on  the  census  and  then  combining  that 
with  the  use  of  administrative  records? 

MR.  GARDNER:  Same  objection|| 

THE  WITNESS:  Again,  I  think  you 

mi scharact er i ze  the  Census  Department's  --  Census 
Bureau's  analysis.  But,  again,  it's  the 
Secretary  of  Commerce's  decision  as  to  what  to 

make,  and  so  he  would  on  iy  transmit  to  the 
Justice  Department  what  he  considered  that  would 


provide  complete  and  accurate  data. 


BY  MS  . 

BOUTIN : 

Q) 

But  the  Commerce  Department  did  inform 

the  Department  of  Justice  about  that  belief  by  the 

Census 

Bureau? 

MR.  GARDNER:  Same  objections. 

THE  WITNESS:  Again,  not  to  my  knowledge. 


BY  MS .  BOUTIN : 

Q  Okay.  But  did  the  Commerce  Department 
ever  inform  Justice  that  the  Census  Bureau 
believed  that  30  percent  of  responses  by 
noncitizens  as  to  citizen  status  are  incorrect? 
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full  paragraph,  but  I  also  want  you  to  understand 
the  context,  so  let's  start  at  the  top  of  the 
first  paragraph. 

A  Okay . 

Q  It  says,  "In  my  judgment  that  Option  D 
will  product  DOJ  with  the  most  complete  and 
accurate  CVAP"  --  excuse  me.  Let  me  start  again. 

"It  is  my  judgment  that  Option  D  will 
provide  DOJ  with  the  most  complete  and  accurate 
CVAP  data  in  response  to  its  request." 

The  paragraph  then  goes  on  to  give  a  few 
reasons  why  Option  D  would  be  the  best  option  in 
his  opinion  and  then  about  in  the  middle  of  the 
paragraph,  it  gives  one  final  reason  starting  with 
the  word  "finally,"  so  I'm  going  to  read  that 
portion . 

A  Okay . 

Q  It  says,  "Finally  placing  the  question  on 
the  decennial  census  and  directing  the 
Census  Bureau  to  determine  the  best  means  to 
compare  the  decennial  census  responses  with 
administrative  records  will  permit  the 
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Census  Bureau  to  determine  the  inaccurate  response 
rate  for  citizens  and  noncitizens  alike  using  the 
entire  population.  This  will  enable  the 
Census  Bureau  to  establish,  to  the  best  of  its 
ability,  the  accurate  ratio  of  citizen  to 

noncitizen  responses  to  impute  for  that  small 
percentage  of  cases  where  it  is  necessary  to  do 

so.  " 

A  Yes. 

Q  So  with  respect  to  those  two  sentences 
starting  with  the  word  finally,  who  wrote  that 
language  ? 

A  I  couldn't  say  for  certain,  but  I  likely 
had  a  hand  in  drafting  that. 

Q  Okay.  Can  you  explain,  how  does  adding  a 
citizenship  question  to  the  census  and  determining 

the  incorrect  response  rate  for  citizens  and 

noncitizens  help  the  Census  Bureau  impute  with 

respect  to  people  who  did  not  respond  at  all  and 

did  not  have  administrative  records? 

A  I  mean,  you  could  ask  the  Census  Bureau 
for  a  fuller  explanation  of  imputation,  but 
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basically,  they  do  a  formula  that  looks  at  data 

that  they  have.  And  so  if  they  know  for  the 
people  --  let's  say  95  percent  of  the  population 

that  they  have  accurate  records  for  and  which  they 

have  responses  for,  if  they  discover  that  --  pick 

a  number  --  it's  now  10  percent  of  the  people  who 
aren't  citizens,  are,  in  fact,  noncitizens,  then 
they  would  probably  apply  that  to  5  percent 
remaining.  So  they  would  take  whatever  number  of 
people  who  are  citizens,  multiply  that  by  that  5 

percent,  and  then  they  would  take  the  noncitizens 

and  say,  okay,  we  now  know  the  accurate  count, 

based  on  the  entire  population  of  what  we  have, 
there's  a  10  percent  error  rate,  10  percent  of  the 

people  that  might  say  they're  citizens  are 

noncitizens,  so  we're  going  to  multiply  that 

number  out .  That ' s  going  to  give  you  the  most 
accurate  count  that  you  can  get . 

Q  So  what ' s  your  source  of  that 
explanation? 

A  Based  on  the  briefings. 

Q  So  you're  saying  that  the  Census  Bureau 
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supports  this  statement  here? 

A  This  is  the  Secretary's  statement. 

Whether  the  -  - 

Q  But  did  the  Census  Bureau  explain, 
say  --  explanation  you  just  offered  me  --  did 

they  --  did  they  explain  it  that  way  to  you? 

A  More  or  less,  yeah. 

Q  And  do  you  believe  they  support  this 
statement  in  this  memo? 

A  I'm  going  to  make  no  representations 
about  what  the  Census  Bureau  would  or  would  not 
support . 

Q  Would  it  surprise  you  if  you  learned  that 
they  did  not  support  that  statement,  that  they  did 

not  ever  represent  to  you  or  the  Secretary  that 
establishing  that  ratio  would  help  impute  for 

nonresponders  ? 

A  I  would  not  be  surprised  if  that  was  the 
opinion  of  Dr.  Abowd,  no. 

Q  Do  you  believe  that  Dr.  Abowd  wrote  this 
memos  on  his  own? 

A  I  believe  he  had  the  help  of  lots  of 
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staff.  I  have  no  -- 

Q  Do  you  believe  he  acted  against  the 
opinions  of  his  staff  when  he  wrote  the  memos? 

A  I  have  no  idea. 

Q  So  --  but  you  believe  that  it  was  his 
opinion  alone  that  contributed  to  --  that  was 
reflected  in  those  memos? 

A  No.  Dr.  Abowd  is  the  head  of  the 
division  that  does  that,  so  at  the  end  of  the  day, 

he  gets  the  final  call,  so  -- 

And,  again,  just  to  be  clear,  do  I  think 
that  there  may  be  other  opinions  in  the 
Census  Bureau?  Absolutely. 

Q  So  do  you  have  any  source,  other  than  the 
Census  Bureau,  for  believing  in  the  scientific 
empirical  accuracy  of  these  last  two  sentences  of 

this  paragraph? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  Yes.  My  experience,  my 

knowledge  and  other  people  who  also,  including  the 

Secretary,  who  is  a  very  smart  man,  who  also  came 

to  a  similar  conclusion. 
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BY  MS .  BOUTIN : 

Q  Do  you  believe  you  have  more  expertise  in 
the  science  of  imputation  than  the  experts  at  the 

Census  Bureau? 

A  I'm  not  going  to  get  caught  in  making 
such  a  statement,  but  I'm  perfectly  capable  of 
looking  at  the  analysis  they  provided  and  deciding 

whether  or  not  I  agreed  with  that  analysis. 

Q  What's  your  background  in  statistical 
imputation? 

©  i  -a 

(Conference  call  interruption.) 

BY  MS .  BOUTIN : 

Q  What  is  your  background  in  statistical 
imputation? 

A  I  don ' t  have  one . 

Q  Okay.  Switching  gears.  Did  you  ever  ask 
anyone  at  the  Census  Bureau  whether  placing  the 

citizenship  question  on  the  census  could  affect 

the  apportionment  of  the  Congressional 

representatives  to  the  state? 

A  I  never  asked  that  question. 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


© 

m 

m 

m 

m 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2  0 

2  1 

22 


Case  3:18-cv-01865-RS  Document  154-3  Filed  01/07/19  Page  277  of  279 


Page  435 


Q  Are  you  aware  of  whether  anyone  else  at 
Commerce  ever  asked  that  question  to  the 
Census  Bureau? 

A  Not  to  my  knowledge. 

Q  Okay. 

MS.  BOUTIN:  I  believe  that's  all  I  have 

MS.  GOLDSTEIN:  Let's  go  off  the  record. 

MS.  BOUTIN:  Yeah.  Let's  go  off  the 

record . 


VIDEOGRAPHER :  We're  going  off  the 

record.  The  time  on  the  video  is  5:56  p.m. 

(Off  the  record.) 

VIDEOGRAPHER:  We’re  back  on  the  record. 

The  time  on  the  video  is  6:02  p.m. 

MS.  BOUTIN:  We  have  completed  our 

questions  for  today.  However,  based  on  the  fact 
that  there  are  still  outstanding  discovery 
responses  and  discovery  documents,  we  are  keeping 
the  deposition  open  at  this  time. 

MR.  GARDNER:  We  oppose  that,  of  course. 

You  had  the  option  to  put  this  off,  if  you  wanted 
to,  knowing  there  were  outstanding  issues  and 
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ACKNOWLEDGEMENT  OF  DEPONENT 
I,  EARL  COMSTOCK,  do  hereby  acknowledge  I 
have  read  and  examined  the  foregoing  pages  of 
testimony,  and  the  same  is  a  true,  correct  and 
complete  transcription  of  the  testimony  given  by 
me,  and  any  changes  or  corrections,  if  any,  appear 
in  the  attached  errata  sheet  signed  by  me. 


Date  EARL  COMSTOCK 

Joshua  E.  Gardner,  Esquire 
U.S.  DEPARTMENT  OF  JUSTICE 
20  Massachusetts  Avenue 
Washington,  D.C.  20530 

IN  RE:  New  York  Immigration  Coalition,  et  al . ,  v. 

United  States  Department  of  Commerce,  et  al . 
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UNITED  STATES  DISTRICT  COURT 
SOUTHERN  DISTRICT  OF  NEW  YORK 


____________  _x 

NEW  YORK  IMMIGRATION 
COALITION,  et  al . , 


Plaintiffs , 


Case  No. 


v . 

UNITED  STATES  DEPARTMENT 
OF  COMMERCE,  et  al . , 


1 : 18-CF-05025- JMF 


Defendants .  : 

______________  _x 

Friday,  October  16,  2018 

Washington,  D.C. 

Global  objection: 

Videotaped  Deposition  of:  401;  403 

JOHN  GORE, 

called  for  oral  examination  by  counsel  for  the 
Plaintiffs,  pursuant  to  notice,  at  the  law  offices  of 
Covington  &  Burling,  LLP,  One  City  Center,  850  Tenth 
Street,  Northwest,  Washington,  D.C.  20001-4956, 
before  Christina  S.  Hotsko,  RPR,  CRR,  of  Veritext 
Legal  Solutions,  a  Notary  Public  in  and  for  the 
District  of  Columbia,  beginning  at  9:05  a.m.,  when 
were  present  on  behalf  of  the  respective  parties: 
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APPEARANCES 

On  behalf  of  New  York  Immigration  Coalition: 
DALE  HO,  ESQUIRE 
JONATHAN  TOPAZ,  ESQUIRE 

American  Civil  Liberties  Union  Foundation 


On  behalf  of  Lupe  Plaintiffs: 
DENISE  HULETT,  ESQUIRE 
MALDEF 


ERI  ANDRIOLA,  ESQUIRE 

Asian  Americans  Advancing  Justice 


On  behalf  of  City  of  San  Jose  and  Black  Alliance  for 
Just  Immigration: 

JON  M.  GREENBAUM,  ESQUIRE 
DORIAN  L.  SPENCE,  ESQUIRE 

Lawyers  Committee  for  Civil  Rights  Under  Law 
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APPEARANCES  CONTINUED 

On  behalf  of  Kravitz  Plaintiffs: 

TINA  M.  THOMAS,  ESQUIRE 
Covington  &  Burling,  LLP 


On  behalf  of  the  State  of  California: 

GABRIELLE  D.  BOUTIN,  ESQUIRE  (Via  Telephone) 
California  Department  of  Justice 
Office  of  the  Attorney  General 
1300  I  Street 
P  .  0 .  Box  944255 

Sacramento  California  94244-2550 
(916)  210-6053 

gabrielle . boutin@do j .ca.gov 

On  behalf  of  Defendants: 

JOSH  GARDNER,  ESQUIRE 
REBECCA  KOPPLIN,  ESQUIRE 
ALICE  LACOUR,  ESQUIRE 
BRETT  SHUMATE,  ESQUIRE 

U.S.  Department  of  Justice,  Civil  Division 
20  Massachusetts  Avenue,  Northwest 
Washington,  D.C.  20530 
(202)  514-4522 

VALERIE  M.  NANNERY,  ESQUIRE 
ANDREW  SAINDOM,  ESQUIRE 

Office  of  the  Attorney  General  for  D.C. 

One  Judiciary  Square 

441  Fourth  Street,  Northwest,  Suite  600  South 
Washington,  D.C.  20001 
(202)  442-9596 

valer ie . nannery@dc .gov 
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APPEARANCES  CONTINUED 
On  behalf  of  Defendants: 

DAVID  DOREY,  ESQUIRE 
DAVID  DEWHIRST,  ESQUIRE 
U.S.  Department  of  Commerce 
1401  Constitution  Avenue  Northwest 
Washington,  D.C.  20230 
(202)  482-2000 


Al so  Present : 

Dan  Reidy,  Video  Technician 


Veritext  Legal  Solutions 
Mid-Atlantic  Region 
1250  Eye  Street  NW  -  Suite  350 
Washington,  D.C.  20005 
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PROCEEDINGS 

VIDEO  TECHNICIAN:  Good  morning.  We  are 

going  on  the  record  at  9:05  a.m.  on  Friday, 
October  26th,  2018. 

Please  note  that  the  microphones  are 
sensitive  and  may  pick  up  whispering,  private 
conversations,  and  cellular  interference.  Please 
turn  off  all  cell  phones  or  place  them  away  from 
the  microphones,  as  they  can  interfere  with  the 
deposition  audio. 

Audio  and  video  recording  will  continue 
to  take  place  unless  all  parties  agree  to  go  off 
the  record. 

This  is  media  unit  1  of  the 
video  -  recorded  deposition  of  John  Gore,  taken  by 
counsel  for  the  plaintiff  in  the  matter  of  the 
New  York  Immigration  Coalition,  et  al .  versus  the 
United  States  Department  of  Commerce,  et  al . 

This  case  is  filed  in  the  United  States 
District  Court  for  the  Southern  District  of  New 
York  . 

This  deposition  is  being  held  at  the  law 
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offices  of  Covington  &  Burling,  LLP,  located  at 
850  Tenth  Street,  Northwest,  Washington,  D.C. 

2  0001  . 

My  name  is  Dan  Reidy  from  the  firm 
Veritext  Legal  Solutions,  and  I'm  the 
videographer .  The  court  reporter  is  Christina 
Hotsko  from  the  firm  Veritext  Legal  Solutions. 

I  am  not  authorized  to  administer  an 
oath,  I  am  not  related  to  any  party  in  this 
action,  nor  am  I  financially  interested  in  the 
outcome . 


Counsel 

and  all  present  in 

the  room 

will 

now 

state  their 

appearances  and  affi 

1 i at i ons 

for 

the 

record .  I f 

there  are  any  object 

ions  to 

proceeding,  please  state  them  at  the  time  of  your 
appearance,  beginning  with  the  noticing  attorney. 

MR.  HO:  Detail  Ho  for  the  New  York 

Immigration  Coalition  plaintiffs. 

MR.  TOPAZ:  Jonathan  Topaz  for  NYC 

plaintiffs . 

MS.  HULETT :  Denise  Hulett  for  Lupe 

plaintiffs . 
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MR.  SPENCE:  Dorian  Spence  for  BAJI  and 

the  City  of  San  Jose. 

MS.  ANDRIOLA:  Eri  Andriola  for  the  Lupe 

plaintiffs . 

MR.  GREENBAUM:  John  Greenbaum  from  the 

City  of  San  Jose  and  BAJI . 

MS.  THOMAS:  Tina  Thomas  for  the  Kravitz 

plaintiffs . 

MS.  KOPPLIN:  Rebecca  Kopplin  from  the 

Department  of  Justice. 

MS.  LACOUR :  Alice  Lacour  from  the 

Department  of  Justice. 

MR.  SHUMATE:  Brett  Shumate  from  the 

Department  of  Justice. 

MR.  GARDNER:  Josh  Gardner  for  the 

Department  of  Justice  on  behalf  of  the  defendants. 

MR.  SAINDOM:  Andrew  Saindom  on  behalf  of 

the  District  of  Columbia. 

MS.  NANNERY :  And  Valerie  Nannery  from 

the  District  of  Columbia  attorney  general ' s 
office . 

MR.  DOREY :  David  Dorey  from  the 
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Department  of  Commerce . 


Depa 

repo 

Wher 


MR.  DEWHIRST:  David  Dewhirst  from  the 

rtment  of  Commerce . 

VIDEO  TECHNICIAN:  Will  the  court 

rter  please  swear  in  the  witness. 

eupon,  Global  objection: 

JOHN  GORE ,  401;  403 


being  first  duly  sworn  or  affirmed  to  testify  to 
the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  was  examined  and  testified  as  follows: 


EXAMINATION  BY  COUNSEL  FOR 
THE  NEW  YORK  IMMIGRATION  COALITION 


BY  MR.  HO: 

Q.  Mr.  Gore,  have  you  been  deposed  before? 
A .  No  . 

Q.  But  you  have  been  in  depositions  before, 
correct  ? 


A.  Yes. 

Q.  Roughly  how  many  times  have  you  attended 
a  deposition? 

A.  Ten. 

Q.  You  understand  that  you're  under  oath 
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Dr.  Lisa  Handley  and  also  one  submitted  by  Pam 
Karlan . 

Q.  Are  you  aware  of  topics  that  were  covered 
in  any  of  the  depositions  in  any  of  the  litigation 
over  the  citizenship  question? 

MR.  GARDNER:  Objection.  Vague. 

BY  MR.  HO: 

Q.  You  can  answer. 

A.  No,  I  don't  believe  so. 

Q.  Did  you  consult  with  any  staff  in  the 
civil  rights  division  such  as  voting  section  chief 
Chris  Herren  in  preparation  for  your  deposition? 


A  . 

Yes  . 

Q. 

Who  did  you  consult  with  in 

the  civil 

rights  division 

in  preparation  for  your 

deposition? 

A  . 

Chris 

Herren . 

Q. 

Anyone 

else? 

A  . 

No  . 

Qi 

(Before 

you  began  working  at 

DOJ,  you  were 

an  attorney  in  private  practice,  correct? 
A.  Yes. 
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Q.  And  as  an  attorney  in  private  practice, 
you  litigated  some  cases  involving  claims  under 
Section  2  of  the  Voting  Rights  Act,  correct? 

A.  Yes. 

Q.  You're  familiar  with  the  term  citizen 
voting  age  population,  the  acronym  C-V-A-P,  or 
what  I ' 11  refer  to  as  CVAP  today? 

A.  Yes. 

Q.  And  you're  familiar  with  the  term  ACS  for 
American  Community  Survey? 

A.  I  am. 

Q.  You're  familiar  with  the  first 
precondition  for  Section  2  liability  under 

Thornburg  versus  Gingles? 

A.  Yes. 

Q.  And  one  way  of  describing  the  first 
Gingles  precondition  for  Section  2  liability  under 

the  Voting  Rights  Act  is  that  plaintiffs  must 

demonstrate  that  racial  minorities  are 
sufficiently  numerous  so  as  to  form  a  majority  of 

a  compact  s ingl e -member  district.  Is  that  your 
understanding? 
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A.  That's  --  more  or  less.  Yeah. 

Q.  Prior  to  coming  to  the  Department  of 
Justice,  with  respect  to  all  of  the  cases  that  you 
litigated  under  Section  2  of  the  Voting  Rights 
Act,  you  represented  defendants,  correct? 

A.  That's  correct. 

Q.  In  all  of  your  experience  representing 
defendants  in  cases  under  Section  2  of  the  Voting 
Rights  Act,  you  never  took  the  position  that  the 
plaintiffs  block-level  CVAP  data  was  insufficient 
to  establish  the  first  Gingles  precondition 
because  it  was  a  statistical  estimate,  correct? 

A.  When  I  was  in  private  practice,  I  was 
representing  a  client,  so  my  clients  took  various 
positions.  And  as  a  lawyer,  I  pursued  those 
positions  on  behalf  of  clients  in  court.  I  can't 
recall  an  instance  where  a  client  of  mine  took 
that  position. 

Q.  And  in  all  of  your  experience  litigating 
cases  under  Section  2  of  the  Voting  Rights  Act, 

you're  not  aware  of,  in  any  of  your  cases,  a 
situation  where  a  court  held  that  block-level  CVAP 
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data  was  insufficient  to  satisfy  the  first  Gingles 


precondition  because  it  was  a  statistical 

estimate 

,  correct  f  1 

M 

You're  talking  about  cases  I  actually 

was| 

involved 

in?} 

Q. 

That ' s  correct . 

M 

As  a  litigant  or  as  attorney? 

Q. 

As  an  attorney. 

M 

As  an  attorney  §  No,  I'm  not  aware  of 

any) 

such  case . 


Q.  Do  you  have  any  experience  drawing 
districts  for  purposes  of  complying  with  the  first 
Gingles  precondition? 

A.  That's  a  --  that's  a  fair  question.  In 
one  of  our  cases,  we  did  have  a  case  that  went  to 
a  remedial  phase.  I  wouldn't  say  I  was  involved 
in  drawing  the  district,  but  I  was  certainly 
involved  in  reviewing  various  remedial  proposals 
and  other  proposals  that  were  submitted  to  the 
court  in  the  course  of  litigation. 

Q.  So  let  me  clarify  my  question.  My 
question  is  about  the  technical  aspects  of 
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actually  getting  the  census  data,  taking  the 

mapping  software,  and  drawing  a  district. 

You  don't  have  any  experience  doing  thatj| 

correct  ? 

A.  That's  correct.  I've  never  sat  in  front 
of  a  computer  with  Maptitude  and  drawn  a  district. 

Q.  Okay.  You  don't  have  any  experience  -- 
so  that  would  mean  you  don't  have  any  experience 

drawing  districts  using  ACS  data,  correct? 

A.  That's  correct. 

Q.  And  you  don't  have  any  experience  taking 
census  block-group  level  data  and  performing  an 
estimation  procedure  to  produce  block-level  data, 
correct  ? 

A.  No,  I  don't  have  that  experience. 

Q.  You're  currently  acting  assistant 
attorney  general  for  civil  rights  at  the  U.S. 

Department  of  Justice,  correct? 

A .  Correct  . 

Q.  And  when  did  you  become  the  acting  AAG 
for  civil  rights? 

A.  July  28th,  2018 . 
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Q.  In  that  position,  you  are  the  head  of  the 
civil  rights  division,  correct? 

A .  Correct . 

Q.  And  you're  a  political  appointee;  you're 


not  career  civil  rights 

di vi s ion 

staff , 

correct  ? 

A. 

Correct . 

IQ-I 

One  of  the  sections  under  your 

purview 

within  the  civil  rights 

di vi s ion 

is  the 

voting 

section,  correct? 

A .  Correct  . 

Q.  And  one  of  the  duties  of  the  voting 
section  is  to  enforce  Section  2  of  the  federal 
Voting  Rights  Act  of  1965,  correct? 

A.  That's  correct. 

Q.  Is  it  fair  to  say  that,  as  acting  AAG  for 
civil  rights,  you  are  authorized  to  speak  on 

behalf  of  the  civil  rights  division? 

A.  I  think  with  respect  to  matters  that  fall 
within  the  purview  of  the  civil  rights  division 

and  the  Office  of  the  Assistant  Attorney  General 

for  the  civil  rights  division,  that's  correct,  as 
a  general  matter. 
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Q.  You  take  your  interactions  with  DOJ  staff 
from  outside  of  the  civil  rights  division 
seriously,  right? 

MR.  GARDNER:  Objection.  Vague. 

THE  WITNESS:  I  take  all  of  my 

interactions  in  a  professional  capacity 
professionally  and,  hopefully,  seriously  as  well. 
BY  MR.  HO: 

Q.  When  you  interact  with  DOJ  staff  who  are 
not  members  of  the  civil  rights  division,  you  are 
in  some  sense  acting  as  a  representative  of  the 
civil  rights  division  in  those  interactions  with 
non-civil  rights  division  DOJ  staff,  correct? 

A.  Not  necessarily.  In  certain  cases  that 
would  be  true,  but  there  are  instances  in  which 
that  wouldn't  necessarily  be  correct. 

Q.  The  Department  of  Justice  sent  a  letter 
to  the  Census  Bureau  on  December  12th,  2017, 

requesting  that  a  citizenship  question  be  included 

on  the  2020  decennial  census  questionnaire, 

correct  ? 

A.  I  have  no  basis  to  dispute  the  date 
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there.  Yes,  the  department  did  send  a  letter. 
Whether  it  was  December  12th  --  I  believe  that's 
correct,  but  I  don't  have  the  letter  in  front  of 
me,  so  I  can't  testify  to  that  date  necessarily. 
But  yes,  there  was  a  letter  that  was  sent  in  that 

time  frame  from  the  Department  of  Justice  to  the 
Census  Bureau. 

Q.  There's  no  other  reason  besides  Voting 
Rights  Act  enforcement  that  formed  the  basis  of 
the  Department  of  Justice's  request  that  a 
citizenship  question  be  added  to  the  2020 
decennial  census  questionnaire,  correct? 

MR.  GARDNER:  Objection  to  the  extent  it 

calls  for  the  disclosure  of  information  subject  to 
the  deliberative  process  privilege. 

To  the  extent  you  can  answer  the  question 
without  divulging  such  information,  you  may  do  so. 
Otherwise,  I  instruct  you  not  to  answer. 

THE  WITNESS:  I  think  the  letter  speaks 

for  itself.  Again,  I  don't  have  it  in  front  of 
me  . 
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BY  MR.  HO: 

Q.  The  letter  does  not  express  any  reason 
for  requesting  a  citizenship  question  be  added  to 

the  2020  decennial  census  questionnaire  besides 
Voting  Rights  Act  enforcement,  correct? 

A.  Again,  I  think  the  letter  speaks  for 
itself.  And  I  don't  have  a  copy  of  it  in  front  of 


me,  so  I  can't  say  what  it  does  or  doesn't  say. 


(Gore  Deposition 

Exhibit  1  marked  for 

identification  and  attached  to  the 

transcript . ) 

BY  MR  . 

HO  : 

Q. 

I'm  going  to  show 

you  something  that ' s 

been  marked  as  Plaintiff's 

Exhibit  --  as,  sorry, 

Exhibit 

1  . 

A . 

Okay . 

Q. 

This  is  an  e-mail 

from  you  to  Arthur  Gary 

dated  December  18th,  2017, 

correct  ? 

A . 

It  appears  to  be. 

Yes  . 

Q. 

The  subject  line 

of  this  e-mail  is 

talking 

points,  correct? 

A . 

Correct . 
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Did  I  read  that  correctly? 

A.  Yes,  you  did. 

Q.  You  agree  that  the  department  is  seeking 
the  most  complete  and  accurate  data  regarding 
total  citizenship  rates  in  voting  districts  that 

the  Census  Bureau  can  provide,  correct? 

A.  Yes,  that's  correct. 

Q.  And  do  you  believe  that  the  letter  from 
the  Department  of  Justice  to  the  Census  Bureau 

requesting  the  inclusion  of  a  citizenship  question 
is  consistent  with  the  department's  goal  of 
seeking  the  most  complete  and  accurate  data 
regarding  total  citizenship  rates  that  the  Census 
Bureau  can  provide? 

A.  I  think  it's  consistent  with  that 
objective,  but  is  not  the  full  picture  of  the  data 

that  the  Department  of  Justice  would  use  and  would 
want  to  have  at  its  disposal . 

Q.  When  you  say  that  it  is  not  the  full 
picture  of  the  data  that  the  Department  of  Justice 

would  use  and  want  to  have,  what  did  you  mean  by 

that  ? 
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A.  Well,  what  I  mean  is  there  are  various 
sources  of  data  on  citizenship.  And  in  the  modern 
world,  we  live  in  a  data-driven  world.  And  the 
Department  of  Justice  is  always  trying  to  find  the 
best  possible  data,  whether  it's  from  one  source 

or  multiple  sources,  to  analyze  jurisdictions  for 
potential  Section  2  violations  and  to  bring 

appropriate  Section  2  enforcement  actions. 

And  the  letter  lays  out  reasons  why  --  is 
my  recollection  --  reasons  why  collecting  data 

from  the  census  questionnaire,  in  addition  to 
other  sources,  would  be  an  appropriate  means  for 

the  Department  of  Justice  to  collect  the  best 
possible  total  data  that  it  could  collect. 

Q.  What  are  the  other  sources  other  than  the 
decennial  census  questionnaire  that  you're 
referring  to  for  the  collection  of  citizenship 
data  ? 

A.  We  already  have  a  citizenship  question  on 
the  ACS.  And  there  may  be  other  sources  that  I'm 
not  aware  of,  but  that's  the  source  that  comes  to 
mind  . 
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Q.  Okay.  Decennial  census  questionnaire, 
American  Community  Survey.  Besides  those  two 
sources,  are  there  other  sources  of  citizenship 
data  that  you're  aware  of  that  the  Department  of 
Justice  could  rely  on  for  purposes  of  Section  2 
enforcement  ? 

A.  Not  that  I'm  aware  of. 

Q.  You  agree  that  having  the  most  complete 
and  accurate  data  regarding  citizenship  rates  that 

the  Census  Bureau  could  provide  would  allow  the 

department  to  fulfill  its  commitment  to  robustly 
enforcing  the  Voting  Rights  Act? 

A .  Yes ,  I  do . 

Q.  I  want  to  show  you  another  document. 

It's  been  pre-marked  as  Exhibit  2. 

(Gore  Deposition  Exhibit  2  marked  for 

identification  and  attached  to  the 
transcript . ) 

BY  MR.  HO: 

Q.  This  is  a  Bloomberg  transcript  of  your 
testimony  on  May  21,  2018,  before  the  House 

Oversight  Committee. 


401 
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A. 

Do  you  remember  your  testimony  that  day? 

I  do. 

Q. 

You  were  under  oath  that  day  under 

penalty 

of  perjury,  correct? 

A. 

I  was  . 

Q. 

And  you  testified  truthfully  that  day, 

correct  ? 

A.  I  did. 


Q.  Now,  although  you  testified  before  the 
House  Oversight  Committee  on  May  21st,  you  were 
previously  called  to  testify  before  the  committee 
on  --  I'm  sorry;  I  may  have  said  the  wrong  --  no, 

I  said  the  right  date.  Let  me  start  that  again. 

A.  Go  ahead. 

Q.  Although  you  testified  before  the  House 
Oversight  Committee  on  May  21st,  you  were 
previously  called  to  testify  before  the  committee 
on  May  8th,  2018,  correct? 

A.  That's  actually  not  correct.  I  was  never 
called  to  testify  before  the  committee.  I  was 
invited  to  testify.  The  committee  invited  me  to 
testify  on  May  8th  alongside  witnesses  from  the 
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but  you  ended  up  not  testifying  on  May  8th, 
correct  ? 

A.  That's  correct. 

Q.  And  you're  aware  that  when  you  didn't 
testify  on  May  8th,  the  chairman  of  the  oversight 
committee,  Representative  Gowdy,  stated  that  he 
would  ask  you  to  appear  by  legal  compulsory  --  is 
how  he  put  it  --  if  necessary. 

You're  aware  of  that? 

A.  That  sounds  right.  Yeah. 

Q.  And  so  when  you  did  appear  on  May  21st, 
you  understood  that  it  was  an  important  hearing, 
right  ? 

A.  I  believe  that  --  I  would  hope  that  every 
hearing  before  Congress  is  an  important  hearing. 
Yeah  . 

Q.  We  would  all  hope. 

You  wanted  to  make  sure  that  your 
testimony  on  May  21st  was  accurate,  right? 

A.  Yes. 

Q.  And  you  wanted  to  make  sure  that  --  to 
the  extent  you  could  discuss  the  issues  that  were 
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raised  that  day,  you  wanted  to  make  sure  that  your 

testimony  was  complete,  right? 

A.  Yes,  to  the  extent  I  was  able  to  testify 
about  matters  consistent  with  Department  of 
Justice  policy  and  privileges. 

Q.  And  you  didn't  want  to  leave  anything 
important  out  of  your  testimony  on  May  21st, 

correct  ? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  I  think  that's  largely 

correct,  although  again,  there  were  strict  limits 
on  the  testimony  that  I  could  give,  the  topics 
that  I  was  authorized  to  discuss,  and  how  I  could 
go  about  answering  questions. 

BY  MR.  HO: 

Q.  You  prepared  for  your  testimony  on  May 
21st.  You  didn't  just  show  up  without  preparing, 
right  ? 

A.  I  prepared.  Yeah. 

Q.  And  you  held  a  moot  to  prepare  for  your 
testimony  on  May  21st,  right? 

A.  That  sounds  right. 
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Affairs.  And  I  can't  speak  for  who  they  did  or 
did  not  invite.  I  can  remember  some  people  who 
were  there,  but  I  don't  know  who  they  all  did  or 
did  not  invite. 

Q.  You're  not  aware  of  any  voting  section 
staff  being  invited  to  participate  in  your  moot  to 
prepare  for  the  May  21st  hearing,  correct? 

A.  To  the  --  I  think  that's  correct. 

Q.  And  no  career  voting  section  staff 
attended  your  moot  on  --  to  prepare  for  the  May 

21st  hearing,  correct? 

A.  That's  correct,  although  voting  section 
staff  did  help  me  prepare  for  the  hearing. 

Q.  So  I  want  to  ask  about  your  testimony. 

If  you  could  turn  to  page  20  of  the  Bloomberg 
transcript,  Exhibit  2. 

A .  Sure . 

Q.  So  on  the  top  of  the  page,  I  believe  you 
testified,  "Let  me  just  be  clear,  Congressman, 
there's  no  dispute  that  the  Department  of  Justice 
needs  citizenship  voting  population  data  to 
enforce  Section  2  or  that  it  needs  that  data  at 


401 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-4  Filed  01/07/19  Page  29  of  286 


3 

3 

3 

3 

3 

3 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  33 

the  block  level . " 

It's  still  your  view  that  the  Department 
of  Justice  needs  citizen  voting  age  population 

data  at  the  census  block  level  to  enforce 
Section  2  of  the  Voting  Rights  Act,  correct? 


A .  Yes ,  in 

some  form  or 

another . 

The 

citizenship  data 

at  the  block 

level  is 

necessary 

to  bring  Section 

2  cases. 

{Q .}  And  the 

census  block 

is  the  smallest  unit 

of  census  geography,  right? 

A.  That  is  correct. 

Q.  The  next  sentence  of  your  testimony 
reads,  "And  our  letter  explains  why  hard  count 
census  data  would  be  better  suited  for  that 
purpose  than  the  ACS.  It's  easier  to  use  because 
it's  already  available  at  the  block  level  and  more 

accurate  because  it's  hard  count  and  not  a"  --  and 
th  en  you  were  interrupted. 

When  you  say  hard  count  census  data, 
you '  re  drawing  a  distinction  between  an  actual 

count,  like  the  decennial  census  enumeration,  and 
statistical  estimates  based  on  a  sample  survey 
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m 

like  the  ACS,  correct? 

m 

A.  That's  correct. 

3 

|Q .  Okay .)  And  your  testimony  is  that  hard 

4 

count  data  is  preferable  to  available  statistical 

5 

estimates,  like  the  ACS,  for  purposes  of  VRA 

• 

enforcement,  correct? 

B 

A.  Yes.  And  I  think  what  I  was  testifying 

8 

to  here  is  what's  in  the  letter,  which  again,  is 

9 

not  in  front  of  me.  But  my  recollection  of  the) 

10 

letter  is  that  it  laid  out  reasons  why  that  hard 

count  data  would  be  more  appropriate  than  an  ACS 

12 

estimate  for  that  purpose. 

13 

|Q  .)  How  about  --  turn  to  page  27  of  the 

M 

transcript^  In  the  first  full  paragraph  on  page 

II 

27,  you  testified,  "And  having  more  --  having  it 

II 

on  the  census  would  make  it  easier  for  us  to  use 

If 

and  it  would  also  make  it  more  accurate,  or  at 

I  8 

|east  that's  the  judgment  of  the  Census  Bureau.'! 

1  9 

When  you  referred  to  the  judgment  of  the 

20 

Census  Bureau,  what  were  you  referring  to?; 

21 

A.  I  think  I  was  referring  to  two  things .) 

22 

First  of  all,  I  was  --  I  only  know  anything  about 
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the  judgment  of  the  Census  Bureau  from  publicly 
available  information.  Secretary  Ross  issued  a 
memo  of  decision  with  respect  to  the  letter  that 

the  Department  of  Justice  submitted  in  which  he 
decided,  among  other  things,  to  order 
reinstatement  of  the  citizenship  question  on  the 
census  questionnaire. 

I  also  had  watched  at  least  portions  of 
the  May  8th  hearing  before  the  committee  that  you 

referenced  earlier,  and  understood  from  testimony 

at  that  hearing  that  that  was  the  position  of  the 
Census  Bureau. 

Q.  So  when  you  say  the  judgment  of  the 
Census  Bureau,  whose  judgment,  if  you  could 

identify  individuals,  are  you  referring  to? 

A.  Secretary  Ross  would  be  one.  And  the 
other  would  be  --  I  can't  remember  who  it  was  who 
testified  at  the  hearing,  but  it  was  whoever 

testified  at  the  hearing  about  the  accuracy  of  a 

hard  count  versus  an  estimate.  It  may  have  been 
Ron  Jarmin  or  somebody  else.  I  just  can't 
remember . 
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Q.  May  8th  --  the  May  8th  hearing? 

A.  The  May  8th  hearing,  yeah. 

Q.  And  when  you  say  Ron  Jarmin,  you're 
referring  to  the  acting  director  of  the  Census 
Bureau? 

A.  That's  who  I  understand  he  is.  I've 
never  met  him. 

Q.  When  you  testified  that  it  was  the 
judgment  of  the  Census  Bureau  that  CVAP  data 
collected  through  the  decennial  enumeration  would 

be  more  accurate,  what  did  you  mean  by  more 
accurate  ? 

A.  As  I  understand  the  judgment  of  the 
Census  Bureau,  it's  that  the  hard  count  would  be 
more  accurate  than  an  ACS  estimate  because  an  ACS 
estimate  has  a  margin  of  error  associated  with  it 

and  also  requires  an  extrapolation  because,  as 
you're  no  doubt  aware,  the  ACS  estimates  are  only 

released  at  the  block  group  level,  and  so  further 

extrapolation  is  required  to  estimate  CVAP  levels 

at  the  block  level. 

And  it  was  my  understanding,  from 
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Secretary  Ross'  memo  and  the  testimony  that  I 

believe  I  heard  on  May  8th,  that  the  Census  Bureau 
believed  that  a  hard  count  would  be  more  accurate 
than  estimates  of  an  extrapolation  with  an 
associated  margin  of  error. 

Q.  And  just  so  we're  clear  on  your 
understanding,  your  understanding  is  that,  in  the 
judgment  of  the  Census  Bureau,  it  would  be  more 
accurate  to  have  CVAP  data  collected  through  the 
decennial  enumeration  than  the  existing  ACS  data 
for  two  reasons:  One,  the  decennial  enumeration 

data  is  a  hard  count  and  not  an  estimate;  and, 
two,  the  decennial  enumeration  data  is  available 
at  the  census  block  level,  and  so  you  wouldn't 
have  to  perform  an  estimation  procedure  the  same 
way  that  you  do  with  the  ACS;  is  that  right? 

MR.  GARDNER:  Objection.  Compound. 

THE  WITNESS :  As  I  understand  your 

question,  I  believe  that  was  Secretary  Ross' 


j  udgment 

on  behalf  of  the 

Department 

of 

Commerce , 

of  which 

the  Census  Bureau 

i s  part . 

I 

don ' t  have 

his  memo 

right  in  front  of 

me,  so  I 

can 

' t  -  -  I'm 
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going  off  of  my  memory  rather  than  a  document 
that's  in  front  of  me.  But  my  recollection  of 
that  is  that  he  analyzed  a  number  of  different 
options  and  concluded  that  reinstating  the 
question  on  the  census  questionnaire,  in  addition 
to  other  data,  would  provide  the  most  accurate  and 
complete  picture  of  data  for  the  Department  of 
Justice's  purposes. 

BY  MR.  HO: 

Q.  Now,  all  things  being  equal,  the 
Department  of  Justice  would  want  to  use  the  CVAP 
data  that  was,  in  the  Census  Bureau's  view,  the 
more  accurate  data  available,  correct? 

A.  I  think  that's  probably  correct.  I  guess 
I  could  imagine  a  scenario,  which  I  don't  know  is 
present  here  or  not,  where  we  would  make  a 
different  judgment  as  to  what  was  more  accurate 
than  the  Census  Bureau  might .  But  that ' s  correct . 

Q.  When  you  say  we  would  make  a  different 
judgment  as  to  what  is  more  accurate  than  the 

Census  Bureau  might,  who's  we? 

A.  The  Department  of  Justice. 
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Q.  Who's  we  at  the  Department  of  Justice  who 
is  in  a  position  to  make  an  assessment  as  to 
whether  or  not  CVAP  data  is  more  accurate  than  the 
Census  Bureau? 

A.  I  don't  know.  I  can't  point  to  any 
individual  person.  But,  of  course,  we're 
constantly  reviewing  the  data,  the  various  data 
sources,  the  academic  literature.  We  send  people 
to  conferences  so  that  we  can  understand  the 
latest  about  data  in  this  area  and  other 
demographic  areas. 

But  I  don't  believe  there's  any  dispute 
at  this  point  about  what  would  be  more  accurate. 
And  the  Census  Bureau  is  charged  to  make  that 
judgment,  as  I  understand  it,  as  a  matter  of  law. 

Q.  Do  you  think  you're  better  situated  than 
career  Census  Bureau  professionals  to  make  an 
assessment  as  to  the  accuracy  of  various  forms  of 

CVAP  data? 

A.  Me  personally? 

MR.  GARDNER:  Objection  to  form. 

THE  WITNESS:  Me  personally? 
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BY  MR.  HO: 

Q.  Yes. 

A .  No ,  I  don ' t  H 

Q.  Let's  look  at  page  2  of  your  testimony. 

Oh ,  I'm  sorry  -  - 

A.  It  appears  to  be  a  list  of  the  committee 
members'  names. 

Q .  Yeah . 

A.  I'm  happy  to  review  that. 

Q.  We'll  come  back  to  that. 

Let's  look  at  page  37  of  your  testimony. 
So  the  second-to-last  question  here  is  from 

Representative  Kr i shnamoor thi .  And  he  asks  you, 
"Let  me  shift  to  another  issue,  which  is,  is  the 
DOJ  aware  of  any  study,  analysis,  or  projection  of 
how  the  inclusion  of  the  citizenship  question  will 

affect  the  response  rate  for  the  census?" 

Your  response  was,  "That's  a  great 
question,  Congressman.  I  don't  know  the 
Department  of  Justice  is  aware  of  that.  That's 
really  a  question  for  the  Department  of  Commerce 

and  the  Census  Bureau,  since  it  is  the  Secretary 


401 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-4  Filed  01/07/19  Page  37  of  286 


<s 

0 

0 

4 

5 

6 

0 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  41 

of  Commerce's  province  to  decide  which  questions 
get  included  or  are  not  within  the  bounds  set  by 
law .  " 

When  Representative  Kr i shnamoorthi  used 
the  term  -  - 

A.  Can  you  read  the  rest  of  my  answer  for 
completeness? 

Q.  "My  understanding  is  that,  from  Secretary 
Ross'  memo,  that  he  took  a  hard  look  at  that  issue 
and  didn't  find  empirical  evidence  to  suggest  that 

the  question  would  lead  to  a  reduction  in  response 
rates.  That's  based  on  the  memo  of  decision  that 
he  issued.  I  obviously  can't  speak  on  his 
behalf . " 

Did  I  read  that  right? 

A.  Thank  you.  Yes. 

Q.  When  the  representative  uses  the  term 
"response  rates,"  what  did  you  understand  him  to 
mean? 

A.  I  understood  him  to  be  suggesting  that 
adding  a  question  and,  in  particular,  reinstating 
a  citizenship  question  might  cause  people  not  -- 
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some  incremental  number  of  people  not  to  answer 
the  --  that  question  or  fill  out  the  census  form. 

Q.  And  your  testimony  was,  on  May  21st,  that 
DOJ  was  not  aware  of  any  analysis  indicating  that 
the  inclusion  of  the  citizenship  question  will 
affect  response  rates  to  the  census? 

MR.  GARDNER:  Objection. 

Mi scharact er i zes  the  document. 

THE  WITNESS:  I  think  what  I've  testified 

to  is  --  is  what  is  here  in  the  record,  and  that 
answer  speaks  for  itself. 

BY  MR.  HO: 

Q.  Well,  what  did  you  mean  by  that?  Were 
you  aware  of  any  analysis  as  to  whether  or  not 

including  the  citizenship  question  on  the  census 
could  affect  the  rate  at  which  the  people  respond 

to  the  census? 

A.  As  I  said  then,  and  as  I  sit  here  today, 
no,  I'm  not  aware  of  any  --  any  data  on  that 
issue.  And  as  I  further  explained,  Secretary  Ross 
in  his  memo  explains  that  he  took  a  hard  look  at 
that  issue  and  found  no  empirical  evidence  to 
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support  the  conclusion  that  there  be  a  reduction 
in  response  rates  from  reinstatement  of  the 
citizenship  question  on  the  census  questionnaire. 

Q.  One  more  question  about  your  testimony 
for  now.  On  page  27,  the  last  question  on  the 
page  from  Representative  Gowdy:  "So  if 

Secretary  Ross  wanted  to  include  a  question, 

what's  your  favorite  movie,  how  would  a  court 

determine  whether  or  not  that  was  an  appropriate 

question?  I  mean,  I  guess  what  I'm  getting  at  is|| 
what  is  the  standard  by  which  you  judge  the 
legitimacy  of  the  inclusion  or  exclusion  of  a 

question  on  the  census  form?" 

Your  response:  "I  think  that  is  a  very 

good  question.  It's  probably  better  directed  to 
the  commerce  department.  I'm  not  involved  in  the 
litigation.  That's  being  handled  out"  --  and  then 
you  got  cut  off|| 

What  do  you  mean  when  you  testified  on 
May  21st  that  you're  not  involved  in  the 

litigation  over  the  citizenship  question? 

A.  I  am  not  a  counsel  of  record  in  that 
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1 

case|  |I  have  not  been  involved  in  litigating  that) 

2 

case  on  behalf  of  the  United  States.  I  have  not 

3 

written  any  of  the  briefs,  filed  any  of  the 

4 

pleadings,  or  done  anything  like  that.  I  am  a 

5 

witness  in  the  case,  obviously  here  --  sitting 

6 

here  today,  and  was  involved  in  the  decision  that 

• 

was  made  by  the  Department  of  Justice. 

8 

But  under  Department  of  Justicel 

9 

regulations,  this  is  defensive  litigation  that's 

f  i 

being  handled  by  the  civil  division,  and  the 

it 

counsel  of  record  is  in  the  civil  division,  not 

12 

the  civil  rights  division. 

tl 

Q.|  When  you  say  that  you're  not  counsel  of 

M 

record,  are  you  counsel  in  some  other  capacity  in 

15 

this  litigation? 

il 

MR.  GARDNER®  Obiection.l  Vague§ 

17 

0F  HE  WITNESS®  No  .| 

18 

BY  MR  .  HO  :| 

|9 

Q .  |  And  you're  not  a  party  in  this  case,| 

20 

right?) 

21 

A.  No  | 

22 

Q.|  And  neither  the  civil  rights  division  nor) 
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the  Department  of  Justice  itself  is  a  party  in 

this  case,  correct? 

A.  That's  my  understanding.  I  believe  the 
case  was  brought  against  the  Department  of 
Commerce,  but  I've  not  studied  the  pleadings 

closely  enough  to  know  whether  or  not  the 
Department  of  Justice  is  a  party,  but  I  believe 

it ' s  not . 

Q.  And  you  wouldn't  describe  yourself  as  a 
consultant  giving  legal  advice  to  counsel  of 

record  in  this  case,  would  you? 

A.  No. 

Q.  Mr.  Gore,  you  sometimes  use  personal 
e-mail,  text  messages  or  private  messaging  apps  to 
communicate  about  DOJ  work,  correct? 

A.  I  believe  I  may  have  done  that.  Yeah. 

Q.  Which  of  those  things  have  you  used  for 
DOJ  work  before? 


A.  Well,  actually,  I  don't  think  I  have  used 
it  for  DOJ  work,  now  that  I  think  about  it. 

Q.  You've  sometimes  sent  e-mails  between 
your  personal  gmail  account  and  your  DOJ  account, 


401 
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Q.  I  want  to  show  you  a  document  which  we'll 
mark  as  Exhibit  3 . 

(Gore  Deposition  Exhibit  3  marked  for 

identification  and  attached  to  the 

transcript . ) 

BY  MR.  HO: 

Q.  This  bears  the  Bates  number  000311.  It's 
a  letter  dated  November  4th,  2016,  from  Arthur 
Gary  to  then  Census  Bureau  Director  John  Thompson. 

We  discussed  Mr.  Gary  before.  You  sent 
him  those  talking  points  in  December  of  2017, 
right  ? 

A.  I  did.  Yesj| 

Q.  And  Mr.  Gary  is  the  general  counsel  of 
the  justice  management  division,  or  JMD ,  at  the 
Department  of  Justice,  correct? 

A.  That's  correct. 

Q.  And  JMD  is  the  principal  organizational 
unit  responsible  for  management  and  administrative 
support  of  the  Department  of  Justice,  correct? 

A.  I  trust  you  took  that  off  of  a  website, 
because  that  was  pretty  fancy.  That  sounds  right 
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to  me.  It's  my  understanding. 

Q.  In  his  first  sentence,  Mr.  Gary  writes  to 
Mr.  Thompson,  "This  letter  supplements  my  letter 

of  July  1st,  2016,  in  which  I  advised  that,  at 
that  time,  the  Department  of  Justice  had  no  needs 

to  amend  the  current  content  or  uses  or  to  request 
new  content  in  the  American  Community  Survey  (ACS) 

for  the  2020  census." 

Did  I  read  that  right? 

A.  Yes. 

Q.  On  July  1,  2016,  DOJ  sent  a  letter  to  the 

Census  Bureau  indicating  that  it  had  no  need  to 
amend  the  current  content  or  to  request  new 
content  in  the  ACS  for  the  2020  census,  correct? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  I  have  no  basis  to  answer 

that  question.  I  wasn't  employed  at  the 
department  on  July  1,  2016.  And  I  don't  believe 

I've  ever  seen  a  July  1,  2016,  letter  from  the 

department  to  the  Census  Bureau . 

That's  certainly  what  that  sentence  says, 
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but  I  can't  verify  or  testify  to  that.  I  have  no 
firsthand  knowledge  on  that  topic. 

BY  MR.  HO: 

Q.  You're  not  aware  of  the  Department  of 
Justice,  on  July  1st,  2016,  requesting  new  content 

for  the  American  Community  Survey  or  the  2020 
decennial  census,  are  you,  Mr.  Gore? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  I  don't  believe  I  am,  no|| 

BY  MR.  HO: 

Q.  This  letter  on  November  4th,  2016, 
formally  requested  that  the  Census  Bureau  include 
a  new  topic  in  the  ACS  relating  to  LGBT 
populations,  correct? 

A.  Let  me  read  this. 

Q .  Sure . 

A.  Okay.  Can  you  repeat  your  question? 

Q.  Sure.  This  November  4th,  2016,  letter 
formally  requested  that  the  Census  Bureau  include 

a  topic  on  the  ACS  relating  to  LGBT  populations, 
correct  ? 
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MR.  GARDNER:  Objection.  Lack  of 
foundation . 

THE  WITNESS:  It  appears  to.  Yeah. 

BY  MR.  HO: 

Q.  This  letter  on  November  4th,  2016,  makes 
no  other  requests  for  changes  to  the  2020  census 
questionnaire  or  the  ACS,  correct? 

MR.  GARDNER:  Objection.  Lack  of 
foundation . 

THE  WITNESS:  Again,  it  doesn't  --  what 

I've  read  so  far  doesn't  mention  any  other 
request . 

BY  MR.  HO: 

Q.  When  you  say  what  you've  read  so  far, 
have  you  read  the  complete  letter? 

A.  I've  read  the  complete  letter.  There's  a 
reference  to  an  attached  spreadsheet  in  the  letter 
that's  not  attached  here,  so  I  haven't  looked  at 
that  just  now. 

Q.  Okay.  But  the  face  of  this  letter  does 
not  make  requests  for  any  additional  information 

on  either  the  ACS  or  the  2020  census  questionnaire 


601/ 

802 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-4  Filed  01/07/19  Page  46  of  286 


m 

@ 

® 

3 

@ 

m 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  51 

other  than  a  request  about  LGBT  populations  for 

the  ACS,  correct? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  That  appears  to  be  correct 

on  the  face  of  the  letter. 

BY  MR.  HO: 

Q.  This  letter  does  not  make  any  mention  of 
a  request  for  citizenship  data,  correct? 

MR.  GARDNER:  Same  objection. 

THE  WITNESS:  It  does  not  on  its  face. 

BY  MR.  HO: 

Q.  This  letter  does  not  make  any  request  for 
the  inclusion  of  a  citizenship  question  on  the 

census  questionnaire,  correct? 

MR.  GARDNER:  Same  objection. 

THE  WITNESS:  It  does  not  appear  to. 

BY  MR.  HO: 

Q.  You're  not  aware  of  any  changes  in 
circumstances  since  the  date  of  this  letter, 
November  4th,  2016,  that  would  require  a  change  to 
the  Department  of  Justice's  view  that,  as  of  the 
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MR.  GARDNER:  Objection.  Form. 

Objection.  Lack  of  foundation. 

THE  WITNESS:  What  --  I'm  still  not 

following  the  circumstances. 

BY  MR.  HO: 


Q. 

Let 

me  --  let  me 

try  again. 

A  . 

Can 

you  specify? 

Q. 

Are 

you  aware  of 

any  changes  in  law  since 

November 

4  th , 

2016,  with 

respect  to  requirements 

for  enforcing  Section  2  of  the  federal  Voting 
Rights  Act? 


MR.  GARDNER:  Objection.  Form. 

Objection.  Lack  of  foundation. 

THE  WITNESS:  I  do  believe  --  since 


November  of  2016, 

I  can 

think  of 

at 

least  one 

Supreme  Court  case 

deal  i 

ng  with 

Sect 

ion  2  of  the 

Voting  Rights  Act. 

I  1  m 

not  sure 

thi 

s  is  what 

you're  asking,  but 

I  am 

aware  of 

cou 

rt  cases  that 

have  been  decided 

since 

November 

of 

2016  on  that 

i s  sue . 

BY  MR.  HO: 

Q.  Are  you  aware  of  any  changes  in  law  since 
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November  4th,  2016,  with  respect  to  the  data  that 
plaintiffs  can  rely  on  to  establish  the  first 

Gingles  precondition  for  Section  2  liability  under 

the  Voting  Rights  Act? 

A.  I'm  not  aware  of  any  changes  in  law  on 
that  point,  I  don't  believe. 

Q.  Are  you  aware  of  any  changes  to  the  forms 
of  data  available  to  plaintiffs  bringing  voting 
rights  challenges  since  November  4th  of  2016? 

MR.  GARDNER:  Objection  to  form. 

THE  WITNESS:  I  do  believe,  at  least  in 

one  case,  the  Department  of  Justice  has  advocated 
a  new  form  of  data  for  conducting  a  racially 
polarized  voting  analysis  in  the  Eastpointe  case, 
United  States  versus  Eastpointe,  Michigan,  which 
at  least  the  United  States  had  not  previously 
advocated.  That's  the  analysis  conducted  at 
steps  2  and  3  of  the  Gingles  analysis. 

BY  MR.  HO: 


Q.  My  question  is  just  about  the  first 
Gingles  precondition. 

A.  Okay. 
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Q.  Are  you  aware  of  any  changes  to  the  forms 
of  citizenship  data  available  to  plaintiffs 
bringing  Voting  Rights  Act  claims  in  order  to 
satisfy  the  first  Gingles  precondition? 

A.  I'm  not  aware  of  any  changes  in  the  forms 
of  data.  I  guess  what  I'm  struggling  with  on  your 
question  is  I  don't  think  that  that  forecloses  a 

request  to  reinstate  the  citizenship  question  on 

the  census  questionnaire. 

Q.  That's  not  my  question. 

A.  So  what  the  department  is  looking  for  is 
the  most  complete  and  accurate  data  it  can 
possibly  have  to  perform  it  function,  and  this  is 
one  more  source  of  data  that  would  allow  the 
Department  of  Justice  to  carry  out  its  enforcement 
mission . 

Q.  I  understand  what  your  position  is  on  why 
you've  requested  the  data.  That's  not  my 
question.  My  question  is  -- 

A.  Okay. 

Q.  --  just  about  any  changes  since 
November  4th  of  2016  outside  of  the  Department  of 
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Justice . 

And  my  question  is,  are  you  aware  of  any 
changes  in  the  forms  of  citizenship  data  that  are 
available  for  establishing  the  first  precondition 
for  Gingles  --  the  first  Gingles  precondition  for 
Section  2  liability  since  November  4th,  2016? 

A.  Let  me  give  you  this  answer.  As  I 
understand  what  people  were  using  in  Section  2 
cases  in  November  of  2016  for  citizenship 
purposes,  it  was  ACS  data.  And  I  understand  that 
litigants  are  still  using  ACS  data  today. 

Q.  Are  you  aware  of  any  changes  in  the 
social  sciences  about  the  assessment  in  that 
community  of  the  accuracy  of  citizenship  estimates 

based  on  ACS  data  since  November  4th,  2016? 


IMR  . 

GARDNER  § 

Objection.  Form. 

(THE 

WITNESS  I 

(Which  community? 

BY  MR.  HO§ 

IQ  J 

iThe 

social  scientific  community. 

A. 

Okay  B 

IMR . 

GARDNER  § 

(Same  objection. 

(THE 

WITNESS  | 

I 1 m  not  aware  of  any 
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changes.  I  am  aware  that  there  are  questions  that 
have  been  raised  in  the  social  science  community 
about  the  accuracy  of  the  estimates  and 
extrapolations  that  are  derived  from  the  ACS  data. 

(Gore  Deposition  Exhibit  4  marked  for 

identification  and  attached  to  the 
transcript . ) 

BY  MR.  HO: 

Q.  I'm  going  to  show  you  a  document, 

Exhibit  4.  This  is  a  memo  data  November  -- 
September  8th,  2017,  from  Earl  Comstock  to 
Commerce  Secretary  Wilbur  Ross.  It's  in  the 
administrative  record  in  this  case.  Although  this 
printout  doesn't  bear  the  number,  I  believe  it  is 

AR 12756 . 

Do  you  know  Mr.  Comstock? 

A.  No,  I  don't,  actually. 

Q.  The  first  paragraph  of  Mr.  Comstock's 
memo  reads,  "In  early  May,  Eric  Branstad  put  me  in 

touch  with  Mary  Blanche  Hankey  as  the  White  House 

liaison  in  the  Department  of  Justice.  Mary 
Blanche  worked  for  AG  Sessions  in  his  senate 
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office  and  came  with  him  to  the  Department  of 
Justice.  We  met  in  person  to  discuss  the 
citizenship  question.  She  said  she  would  locate 
someone  at  the  department  who  could  address  the 
issue.  A  few  days  later,  she  directed  me  to  James 
McHenry  in  the  Department  of  Justice." 

Now,  before  I  read  that,  were  you  aware 
that  sometime  prior  to  September  8th,  2017, 

officials  from  the  Department  of  Commerce  had 

spoken  with  officials  within  the  Department  of 

Justice  regarding  the  issue  of  a  citizenship 
question  on  the  census? 

A.  Yes. 

Q.  What  were  you  aware  of  with  respect  to 
conversations  between  Department  of  Commerce 
officials  and  the  Department  of  Justice  officials 
prior  to  September  8th,  2017,  with  respect  to  the 
issue  of  a  citizenship  question  on  the  census? 

MR.  GARDNER:  Objection  to  the  extent 

that  you're  asking  for  information  subject  to  the 
deliberative  process  privilege. 

To  the  extent  you  can  answer  without 
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think  --  I  think  so,  but  I'm  not  certain  on  -- 
with  respect  to  the  involvement  of  the  people 
mentioned  in  this  particular  paragraph. 

Q.  So  your  answer  is,  yes,  you  think  that 
you  were  aware  of  communications  between  the 
Department  of  Justice  and  the  Department  of 
Commerce  prior  to  September  8th,  2017  --  you  think 
you  were  aware  of  those  conversations  before  the 
request  letter  went  out  from  the  Department  of 
Justice  to  the  Census  Bureau? 

A.  I'm  sorry.  Could  we  try  that  again? 

Q.  Sure.  The  conversations  -- 
A.  You're  dealing  with  two  different 
t imel ines . 

Q .  Sure . 

A.  Okay. 

Q.  The  conversations  that  occurred  that  are 
referenced  in  this  paragraph  that  happened  between 

Commerce  and  Justice  officials  before 
September  8th,  2017  -- 

A.  Yes. 

Q.  --  you  were  aware  of  those  conversations 
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prior  to  the  date  when  the  Department  of  Justice's 
letter  went  to  the  Census  Bureau  to  request  a 
citizenship  question  in  December  of  2017,  correct? 

A.  Yes. 

Q.  Okay.  What  were  you  aware  of  before  that 
letter  went  out? 

MR.  GARDNER:  Same  objection. 

To  the  extent  you  can  answer  the  question 
without  divulging  information  subject  to  the 
deliberative  process  privilege,  you  may  answer. 

To  the  extent  you  can't,  I'd  instruct  the  witness 
not  to  answer . 

MR.  HO:  Josh,  let  me  finish  the  question 

before  your  objection  -- 

MR.  GARDNER:  I  thought  you  were  done. 

MR.  HO:  --  if  that's  okay. 

MR.  GARDNER:  I  apologize.  I  didn't  mean 

to  interrupt  you. 

BY  MR.  HO: 

Q.  When  you  say  that  you  were  aware  of 
pre - Sept ember  8th  conversations  between  Commerce 
and  Justice  about  the  citizenship  question  before 
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your  letter  from  Justice  to  the  Census  Bureau  went 
out  requesting  a  citizenship  question,  what  were 
you  aware  of  with  respect  to  the  nature  of  those 
pre - Sept ember  8th  conversations? 

MR.  GARDNER:  Same  objection.  Same 

instruction . 

THE  WITNESS:  I  can  tell  you  that  I  was 

aware  of  the  fact  that  conversations  had  occurred. 
And  beyond  that,  I  don't  believe  I  can  give  an 
answer  in  light  of  the  instruction  I've  just 
received . 


BY  MR.  HO: 


Q.  When  you  say  that 
fact  that  conversations  oc 
by  conversations? 

A.  I  mean  --  a  conve 
communication  between  two 
was  aware  that  two  or  more 
each  other . 

Q.  When  you  say  that 
or  more  people  had  talked 
people  were  you  aware  had 


you  were  aware  of  the 
curred,  what  do  you  mean 


rsat ion 
or  more 
people 


is  a 

people,  and  I 
had  talked  to 


you  were  aware  that  two 

to  each  other,  which 
talked  to  each  other? 
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A.  It  was  my  understanding  that  somebody 
from  Commerce  had  spoken  to  Mary  Blanche  Hankey, 
that  someone  had  spoken  to  James  McHenry,  and  that 

Secretary  Ross  had  spoken  to  the  attorney  general . 

Q.  And  that  all  of  those  conversations  were 
about  the  inclusion  of  a  citizenship  question  on 
the  census? 

A.  I  wasn't  a  party  to  those  conversations, 
but  my  understanding  is  that  they  would  have 

touched  on  that  issue. 

Q.  James  McHenry  is  the  director  of  the 
Executive  Office  for  Immigration  Review  within 
DOJ,  correct? 

A.  He  is  now,  although  at  that  time  he 
wasn't.  At  that  time,  he  was  on  detail  to  the 
Office  of  the  Associate  Attorney  General.  And  he 
had  come  from  somewhere  else.  I  can't  remember. 

I  think  it  was  OCAHO,  which  is  --  since  we're  in 
D.C.  and  talking  about  government  things,  it's  an 
acronym  that  --  I  don't  know  what  it  stands  for. 
But  Mr.  McHenry  has  been  involved  --  has  been  an 
employee  of  the  department  for  some  time,  but  in 
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early  2017,  was  on  detail  to  the  Office  of  the 
Associate  Attorney  General . 


IQ.) 

During  this  period,  Mr.  McHenry  was  not 

staff  in 

the  civil  rights  division,  correct? 

A. 

That ' s  correct . 

IQ.) 

And  Mr.  McHenry  did  not  have  any  formal) 

duties  with  respect  to  enforcement  of  the  Voting 

Rights  Act  during  this  period,  correct? 

M 

He  had  no  formal  duties.  As  I  recall,  he 

was  for  some  period  of  time  our  point  of  contact 


in  the  Office  of  the  Associate  Attorney  General, 
which  is  why  I  remember  he  was  there.  But  he  did 
not  have  formal  duties  with  respect  to 
enforcement . 

Q.  Do  you  know  of  any  reasons  why 
Mr.  McHenry  could  address  the  issue  of  including  a 
citizenship  question  on  the  census? 

MR.  GARDNER:  Objection.  Calls  for 

speculation . 

THE  WITNESS:  Yeah,  I'd  be  speculating. 

I  don ' t  know . 
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BY  MR.  HO: 

Q.  So  you  don't  know  of  any  reasons  why 
Mr.  McHenry  could  address  the  issue  of  including  a 

citizenship  question  on  the  census? 

MR.  GARDNER:  Same  objection. 

THE  WITNESS:  I  --  I  don't  know  one  way 

or  the  other . 

BY  MR.  HO: 

Q.  When  you  say  you're  aware  that 
conversations  took  place  between  Commerce 
officials  and  Mary  Blanche  Hankey  and  James 
McHenry,  what  were  you  aware  of  with  respect  to 
the  content  of  those  conversations  prior  to  -- 
those  conversations  that  took  place  prior  to 
September  8th,  2017? 

MR.  GARDNER:  Objection. 

To  the  extent  that  you  can  answer  that 
question  without  divulging  information  subject  to 
deliberative  process  privilege,  you  may  do  so. 
Otherwise,  I  instruct  you  not  to  answer. 

THE  WITNESS:  As  I  testified  before,  I 

understood  that  those  conversations  related  to  the 
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issue  of  reinstating  a  citizenship  question  on  the 
census  questionnaire.  Beyond  that,  I  can't 
answer . 

BY  MR.  HO: 

Q.  What  was  your  understanding  of  who 
initiated  those  conversations? 

A.  My  understanding  was  that  those 
conversations  were  initiated  by  the  Department  of 

Commerce . 

Q.  Those  initial  conversations  that  are 
referred  to  in  this  memo,  your  testimony  is  that, 
to  the  best  of  your  knowledge,  those  conversations 
were  not  initiated  by  the  Department  of  Justice, 
correct  ? 

A.  Again,  I  wasn't  a  party  to  those 
conversations,  but  that's  been  my  working 

understanding . 

Q.  And  your  working  understanding  is  that 
the  Department  of  Justice  did  not  reach  out  to  the 

Department  of  Commerce  to  initiate  those 
conversations  for  the  purposes  of  obtaining  better 
data  to  enforce  the  Voting  Rights  Act,  correct? 
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MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  Again,  I  wasn't  a  party  to 

those  conversations,  but  that's  been  my  working 
understanding . 

BY  MR.  HO: 

Q.  The  second  paragraph  in  this  memo  reads, 
"I  spoke  several  times  with  James  McHenry  by  phone 

and,  after  considering  the  matter  further,  James 

said  that  Justice  staff  did  not  want  to  raise  the 
question,  given  the  difficulties  Justice  was 
encountering  in  the  press  at  the  time,  the  whole 
Comey  matter.  James  directed  me  to  Gene  Hamilton 
at  the  Department  of  Homeland  Security." 

So  were  you  aware,  before  I  read  that, 
that  as  of  September  8th,  2017,  Justice  staff  did 

not  want  to  raise  the  citizenship  question? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  Before  you  read  that,  yes, 

I  was  aware  of  that . 
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BY  MR.  HO: 

Q.  Okay.  When  did  you  become  aware  --  so  -- 
I'm  sorry.  Let  me  start  that  question. 

So  your  understanding  is  that,  as  of 
September  8th,  2017,  Justice  staff  did  not  want  to 

raise  the  citizenship  question,  correct? 

A.  Yes,  that's  my  understanding,  although  it 
wasn't  my  understanding  on  September  8th;  it  was 

an  understanding  that  I  acquired  later. 

Q.  When  did  you  acquire  the  understanding 
that,  as  of  September  8th,  Justice  staff  did  not 
want  to  raise  the  issue  of  a  citizenship  question? 

A.  Again,  I  think  it  was  along  the  same 
timeline  that  I  learned  that  these  conversations 
had  taken  place,  the  conversations  referenced  in 
the  first  paragraph  and  the  second  paragraph 

involving  Mr.  McHenry.  And  I  believe  I  became 
aware  of  those  sometime  after  September  8th  and 

before  the  letter  was  sent  from  the  Department  of 

Justice . 

Q.  How  did  you  become  aware  of  the  fact 
that,  as  of  September  8th,  2017,  the  Department  of 
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BY  MR.  HO: 

Q.  When  did  you  first  become  involved  in 
deliberations  about  whether  or  not  to  request  a 

citizenship  question  on  the  decennial  census 
questionnaire? 

A.  I  first  became  involved  in  either  late 
August  or  early  September  of  2017. 

Q.  You  can't  get  more  precise  than  late 
August  or  ear  iy  September? 

A.  Well,  I  think  it  was  either  a  day  or  two 
before  Labor  Day  in  20  --  the  Labor  Day  weekend  in 
2017  which  I  think  that  year  may  have  fallen  in 

late  August . 

Q.  So  as  of  September  8th,  2017,  the  date  of 
Mr.  Comstock's  memo,  your  best  recollection  is 
that,  as  of  that  date,  you  were  already  involved 

in  deliberations  over  whether  or  not  to  include  a 
--  to  request  a  citizenship  question  for  the  2020 

census  questionnaire? 

A.  That  is  correct.  And  I  don't  know  -- 
Mr.  Comstock's  memo  is  dated  September  8th.  He 
doesn't  give  any  dates  for  any  of  these 
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conversations,  so  I  don't  know  if  this  memo  was 
contemporaneous  to  conversations  or  related  back 
to  prior  conversations  he'd  had. 

But  yes,  that's  my  recollection,  that,  as 
of  September  8th,  I  would  have  been  involved  in 

those  deliberations. 

Q.  How  did  you  become  involved  in 
deliberations  over  whether  or  not  to  request  the  a 

citizenship  question  be  included  on  the 

2020  census  questionnaire? 

MR.  GARDNER:  Objection. 

To  the  extent  that  that  answer  would 
cause  you  to  reveal  information  subject  to 


de 1 iberat i ve 

process  privilege,  I  instruct  you  no 

q 

to  answer*  |To  the  extent  you  can  answer  that 

question  without  divulging  such  information,  you 

may  do  so. 

§/ HE 

WITNESS  §  I  became  involved  through 

a 

conversation 

I  had  with  two  individuals  at  the 

Department  of  Justice. 

BY  MR.  HO: 

Q.  Which  two  individuals  at  the  Department 
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of  Justice? 

A.  The  attorney  general  and  Mary  Blanche 
Hankey . 

Q.  Roughly  when  did  your  conversations  with 
Mary  Blanche  Hankey  and  the  attorney  general 

occur  ? 

MR.  GARDNER:  Objection.  Compound. 

THE  WITNESS:  It  was  the  day  or  two 

before  the  Labor  Day  weekend.  The  reason  I 
remember  that  is  that  the  attorney  general  is  a 

college  football  fan,  and  he's  a  fan  of  the  Auburn 
Tigers,  so  I  ended  the  call  with  the  cry  for  War 

Eagle,  since  the  Auburn  Tigers  were  playing  their 
first  game  of  the  season  that  weekend. 

BY  MR.  HO: 

Q.  What  was  communicated  to  you  during  that 
conversation  with  Attorney  General  Sessions? 

MR.  GARDNER:  Objection.  Calls  for 

information  subject  to  deliberative  process 
privilege . 

I  instruct  you  not  to  answer. 

THE  WITNESS:  Consistent  with  that 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-4  Filed  01/07/19  Page  65  of  286 


1 

2 

3 

4 

• 

6 

0 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  77 

ask  the  question  when  was  the  decision  made,  I  can 
let  him  answer  that  question.  I'm  not  trying  to 
be  difficult.  I  just  need  to  be  careful  here. 

BY  MR.  HO: 

Q.  Had  the  decision  already  been  made  as  of 
the  date  of  your  conversation  with  Attorney 
General  Sessions  to  request  a  citizenship  question 

be  included  on  the  2020  census  questionnaire? 

A.  The  decision  was  made  when  the  letter  was 
sent  in  December  of  2017. 

Q.  As  of  the  date  of  Mr.  Comstock's  memo, 
September  8th,  2017,  did  you  already  have  a  view 
as  to  whether  or  not  CVAP  data  based  on 
statistical  estimates  were  problematic  in  any  way 

for  purposes  of  VRA  enforcement? 

A.  I  was  generally  aware  of  issues  related 
to  ACS  data  from  my  prior  work  on  cases  involving 
Section  2  of  the  Voting  Rights  Act  and  cases 

involving  gerrymandering  claims  under  Shaw  versus 

Reno.  And  I  was  aware  that  there  were  some 
limitations  on  the  ACS  data  from  that  prior  work. 

Q.  As  of  the  date  of  your  first  conversation 
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with  Attorney  General  Sessions,  did  you  already 

have  a  few  that  hard  count  CVAP  data  would  better 
suit  DO J ' s  needs  with  respect  to  VRA  enforcement 

than  ACS  estimates? 

A.  No,  I  don't  believe  I  did. 

Q.  When  did  you  arrive  at  the  view  that 
hard  count  decennial  census  data  with  respect  to 

citizenship  would  better  suit  DO J ' s  VRA 
enforcement  needs  as  compared  to  ACS  citizenship 

estimates? 

A.  I'm  sorry.  Your  question  was  when? 

Q.  Yes. 

A.  Sometime  before  the  letter  was  sent. 

Q.  Can  you  give  a  more  specific  time  frame 
than  that? 

A.  Probably  not. 

Q.  How  did  you  arrive  at  the  view  that 
hard  count  citizenship  data  collected  through  the 
decennial  census  would  better  suit  DO J  '  s 
enforcement  needs  than  ACS  estimates? 

MR.  GARDNER:  Objection.  Calls  for 

information  subject  to  deliberative  process 
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privilege.  I  instruct  the  witness  not  to  answer. 
BY  MR.  HO: 

Q.  As  of  the  date  of  your  conversation  with 
Attorney  General  Sessions,  did  you  already  have 
the  view  that  the  decennial  census  questionnaire 

would  be  the  best  vehicle  for  collecting  CVAP  data 
for  purposes  of  VRA  enforcement? 

A.  I  don't  recall  having  a  view  on  that  one 
way  or  the  other  as  of  that  time. 

Q.  As  of  the  date  of  Mr.  Comstock's  memo 
on  September  8th,  2017,  did  you  already  have  the 
view  that  the  decennial  census  would  be  the  best 
vehicle  for  collecting  CVAP  data  for  purposes  of 
VRA  enforcement? 

A.  I  don't  recall  having  a  view  on  that 
issue  one  way  or  the  other. 

Q.  Let  me  show  you  a  document.  We'll  mark 
this  as  Exhibit  5. 

(Gore  Deposition  Exhibit  5  marked  for 
identification  and  attached  to  the 
transcript . ) 
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right.  I  could  be  off  by  a  week  or  two.  So  it 
may  have  happened  later.  So  I  don't  know  exactly 
how  that  would  align  in  time  with  this 
September  11th  communication. 

But  I  would  say  that  it  was  --  so  I  stand 
on  that  answer. 

Q.  So  that  communication  between  the 
Secretary  of  Commerce  and  the  attorney  general, 
that  was  initiated  by  the  Secretary  of  Commerce, 
correct  ? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 


THE  WITNESS:  I  don't  know.  I  wasn't  a 

party  to  that  conversation. 

BY  MR.  HO: 

Q.  You  mentioned  you  had  a  conversation  with 
the  attorney  general  around  Labor  Day.  Did  you 
understand  from  that  conversation  that  the 
Secretary  of  Commerce  initiated  the  conversation 

between  the  Secretary  of  Commerce  and  the  attorney 

general?  Correct? 

A.  That's  been  my  working  understanding. 
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Yes  . 

Q.  Your  working  understanding  is  not  that 
the  attorney  general  initiated  a  conversation  with 

the  Secretary  of  Commerce  about  the  citizenship 
question,  correct? 

A.  That's  correct. 

Q.  You  responded  to  Mr.  Gary's  e-mail  by 
asking  him  to  give  you  a  call.  Did  you  have  a 
conversation  with  Mr.  Gary? 

A.  I  don't  know.  I  don't  know  if  I  had  a 
conversation  with  him  with  specific  reference  to 
this  e-mail.  I  can't  --  I  don't  recall  that. 

Q.  After  receiving  this  e-mail,  did  you 
learn  more  from  Mr.  Gary  about  what  he  was 
referring  to  when  he  talked  about  concerns  that 
the  Commerce  Secretary  had? 

A.  I  don't  recall  --  as  I  said,  I  don't 
recall  discussing  this  with  Mr.  Gary.  Obviously, 
we  had  some  short  e-mail  correspondence,  as  this 
document  lays  out,  but  that's  all  I  recall  about 
it  at  this  time . 

Q.  Mr.  Gary  said  in  this  e-mail  that  he 
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BY  MR.  HO: 

Q.  Anyone  who  works  in  the  front  office  of 
the  Department  of  Commerce .  Were  you  ever 
consulted  by  front  office  Department  of  Commerce 
employees  --  that's  what  I  mean  by  Secretary  Ross' 
staff  -  - 

A.  Okay. 

Q.  --  regarding  whether  the  Department  of 
Justice  would  support  or  request  the  inclusion  of 
a  citizenship  question  on  the  census? 

MR.  GARDNER:  Same  objection. 

THE  WITNESS:  I  guess  I'm  still  not  clear 

on  what  you  mean  by  the  front  office  of  the 
Department  of  Commerce.  I  can  recall  speaking  to, 
I  believe,  three  individuals  at  the  Department  of 
Commerce  about  this  issue. 

BY  MR.  HO: 

Q.  Who  are  the  three  individuals  at  the 
Department  of  Commerce  -- 

A .  Sure . 

Q.  --  that  you  spoke  to  about  the 
citizenship  question  on  the  census? 
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A.  I  didn't  mean  to  cut  you  off,  and  I 
apologize,  again,  to  the  court  reporter  for  being 
a  fast  talker. 

I  recall  speaking  to  Peter  Davidson, 

James  Uthmeier,  U-T-H-M-E- I -E-R  --  and  Wendy 

Teramot o . 

Q.  When  was  the  first  occasion  on  which  you 
consulted  with  one  of  those  three  individuals 
about  the  inclusion  of  a  citizenship  question  on 
the  census? 

A.  I'm  not  sure  I  would  describe  it  as  a 
consultation  as  much  as  I  would  describe  it  as  a 
conversation  about  various  issues  related  to  the 
reinstatement  of  a  citizenship  question  on  the 
census  questionnaire.  I  can  recall  having 
conversations  starting  sometime  around  this 
September  2017  time  frame. 

Q.  Who  was  the  first  of  those  three 
individuals  that  you  had  a  conversation  with  about 

the  inclusion  of  a  citizenship  question  on  the 

2020  census? 

A.  Peter  Davidson. 
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Q.  And  roughly  when  was  your  first 
conversation  with  Peter  Davidson  about  including  a 
citizenship  question  on  the  2020  census? 

A.  I  don't  recall  exactly,  but  I  would  say 
it  was  probably  around  mid-September  of  2017  or 

somewhere  in  that  time  frame. 

Q.  After  you  spoke  to  Mr.  Davidson  in 
mid- September ,  what  was  the  next  conversation  that 

you  had  among  those  three  individuals  from 

Commerce  about  the  citizenship  question? 

A.  I  don't  recall  exactly  when  it  was.  I 
had  several  conversations  with  Peter  Davidson 
beginning  in  September  and  continuing  through 
December.  I  had  a  couple  of  conversations  as  well 
with  Mr.  Uthmeier,  including  at  least  one  between 
just  Mr.  Uthmeier  and  me  and  one,  and  maybe  two, 

where  Mr.  Uthmeier  and  Peter  Davidson  were  both 
involved.  Then  I  had  a  conversation  at  one  point 
with  Wendy  Teramoto  about  a  scheduling  issue  that 

I  think  took  place  in  October  of  2017,  but  I  don't 

recall  exactly.  Somewhere  in  that  time  frame. 

Q.  Roughly  when  was  your  first  conversation 
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with  Mr.  Uthmeier  about  the  citizenship  question? 

A.  I  think  it  would  have  been  either  late 
September  or  sometime  in  October  of  2017. 

MR.  HO:  We've  been  going  for  a  little 

over  an  hour,  about  an  hour-ten.  Would  now  be  an 
okay  time  for  a  first  break? 

MR.  GARDNER:  That's  fine  with  me,  yeah. 

MR.  HO:  Great. 

VIDEO  TECHNICIAN:  This  concludes  media 

unit  number  1.  The  time  on  the  video  is 
10:19  a.m.  And  we  are  off  the  record. 

(A  recess  was  taken.) 

VIDEO  TECHNICIAN:  This  begins  media  unit 

number  2.  The  time  on  the  video  is  10:37  a.m.  We 
are  on  the  record. 

BY  MR.  HO: 

Q.  Mr.  Gore,  I  just  want  to  follow  up 
on  something  from  before  the  break.  The 
communications  between  the  Department  of  Justice 

and  the  Department  of  Commerce  about  the 
citizenship  question,  those  communications  were 

not  initiated  by  the  voting  section,  correct? 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-4  Filed  01/07/19  Page  74  of  286 


© 

m 

© 

© 

© 

© 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  95 

A.  That's  correct.  That's  my  understanding. 
Q.  And  those  communications  were  not 
initiated  by  anyone  else  in  the  civil  rights 

division,  correct? 

A .  Correct . 

Q.  And  you  did  not  initiate  the 
communications  between  Commerce  and  Justice  about 
the  citizenship  question,  correct? 

A.  That's  correct. 

(Gore  Deposition  Exhibit  6  marked  for 

identification  and  attached  to  the 
transcript . ) 

BY  MR.  HO: 

Q.  In  front  of  you  is  a  document  that's  been 
marked  as  Exhibit  7.  It's  an  e-mail  thread 
between,  among  other  people,  you,  Made  Leach,  and 

Wendy  Teramoto.  The  first  page  of  the  document  is 
Bates  marked  0002628.  It's  from  the 
administrative  record. 

MR.  GARDNER:  I  think  you  may  have  said 

Exhibit  7.  It's  Exhibit  6. 

MR.  HO:  Oh,  I'm  so  sorry.  Exhibit  6. 
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Thank  you  for  clarifying,  Josh. 

MR.  GARDNER:  Sure. 

BY  MR.  HO: 

4 

Q.|  The  first  e-mail  on  this  thread  is  on  the) 

5 

second  page  --  first  in  time,  I  mean.  It's  from 

6 

you  to  Wendy  Teramoto  on  Wednesday, 

0 

September  13th,  2017,  correct?: 

© 

A.  It  appears  to  be.|  Yesj| 

9 

Q . |  And  that's  two  days  after  your  exchange 

10 

with  Mr.  Gary  regarding  2020  census  questions,! 

11 

correct  ? 

12 

A .  Correct . 

11 

Q . |  And  at  the  time  that  you  sent  this} 

i-1 

e-mail,  you  knew  that  Ms.  Teramoto  was  the  chief 

11 

of  staff  to  Commerce  Secretary  Ross,  correct? 

16 

A .  Correct . 

If 

Q.  In  the  second  sentence  of  your  e-mail  to 

f  8 

Ms.  Teramoto,  you  write,  "I  would  like  to  talk  to 

i-  9 

you  about  a  DOJ-DOC  issue,"  correct? 

20 

A .  Correct . 

If 

Q . }  The  DOJ-DOC  issue  that  you're  referring 

22 

to  in  this  e-mail  is  the  citizenship  question, 
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correct  ? 

A .  Correct . 

Q.  What  prompted  you  to  reach  out  to 
Ms.  Teramoto  to  talk  to  her  about  the  citizenship 
question? 

MR.  GARDNER:  Objection. 

To  the  extent  that  that  answer  calls  for 
the  divulsion  of  information  subject  to 
deliberative  process  privilege,  I  instruct  you  not 

to  answer.  To  the  extent  you  can  answer  that 
question  without  divulging  such  information,  you 
may  do  so. 

THE  WITNESS:  It  was  a  conversation  I  had 

with  Peter  Davidson. 

BY  MR.  HO: 

Q.  When  was  that  conversation  with 
Mr .  Davidson? 

A.  I  don't  recall  exactly. 

Q.  And  what  is  Mr.  Davidson's  role  at 
Commerce? 

A.  I  don't  know  what  his  current  role  is. 

At  the  time,  I  understood  him  to  be  the  general 
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counsel  of  the  Department  of  Commerce. 

Q.  How  did  you  come  to  talk  to  Mr.  Davidson? 
A .  He  called  me . 

Q.  Did  you  know  Mr.  Davidson  prior  to  that 

call? 

A .  No  . 

Q.  Roughly  when  did  that  conversation  with 
Mr.  Davidson  take  place? 

A.  As  I  mentioned  before,  I  had  several 
conversations  with  Mr.  Davidson  over  time.  I 
don't  know  when  exactly  any  of  those  conversations 
took  place,  and  I  don't  know  when  this  particular 
conversation  took  place. 

Q.  And  Mr.  Davidson  asked  you  to  reach  out 
to  Ms.  Teramoto? 

A  .  Yes  ,  he  did  j| 

Q.  Why  did  he  ask  you  to  reach  out  to 
Ms .  Teramoto  ? 

MR.  GARDNER:  Objection.  To  the  extent 

that  that  answer  calls  for  disclosing  information 
subject  to  deliberative  process  privilege,  I 
instruct  the  witness  not  to  answer. 
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was  to  be  about  the  citizenship  question,  correct? 

A.  That,  I  don't  know. 

Q.  Well,  the  scheduling  of  that  conversation 
that  you  were  supposed  to  take  part  of  [sic]  came 
out  of  your  e-mail  to  Ms.  Teramoto  about  the 
citizenship  question,  correct? 

A.  I  was  not  to  take  part  in  that 
conversation.  I  never  did  take  part  in  that 
conversation,  so  I  don't  know. 

Q.  I  meant  the  conversation  between  you  and 
Ms.  Teramoto  to  schedule  a  meeting  between  the 
attorney  general  and  the  Commerce  Secretary,  that 
conversation  that  you  had  with  Ms.  Teramoto  arose 
out  of  your  e-mail  to  Ms.  Teramoto  concerning  the 
citizenship  question,  correct? 

A.  That  sounds  right.  I  can't  remember 
whether  we  discussed  exactly  what  the  call  between 
the  attorney  general  and  the  Secretary  would  be 
about,  is  what  I'm  trying  to  convey. 

(Gore  Deposition  Exhibit  7  marked  for 

identification  and  attached  to  the 
transcript . ) 
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BY  MR.  HO: 

Q.  Okay.  I'm  going  to  show  you  an  e-mail 
that's  been  marked  as  Exhibit  7.  It's  an  e-mail 
exchange  between,  among  other  people,  you  and 
Ms.  Teramoto .  The  first  page  of  it  bears  the 
Bates  number  0002657.  The  top  e-mail  on  the  chain 
is  dated  9/16/2017  from  Danielle  Cutrona  to  you, 

Mr.  Gore,  with  a  cc  to  Ms.  Teramoto.  It's  part  of 
the  administrative  record. 

This  e-mail  thread  --  or  the  top  e-mails 
on  this  thread,  these  are  subsequent  to  the  e-mail 
that  we  talked  about  earlier  between  you  and 

Ms.  Teramoto,  correct? 

A .  Correct  . 

Q.  And  these  --  the  top  e-mails  took  place 
after  your  conversation  with  Ms.  Teramoto, 
correct  ? 

A .  Correct . 

Q.  And  you,  after  speaking  with 
Ms.  Teramoto,  then  introduced  her  to  Danielle 
Cutrona  from  the  Department  of  Justice,  correct? 

A.  That's  correct. 
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Q. 

|And 

Ms.  Cutrona  was  a  senior  advisor  to} 

the  attorney 

general  at  this  time,  correct? 

A. 

(That 

's  probably  a  fair  characterization, 

yeah  . 

Q.  Prior  to  when  Attorney  General  Sessions 


became  attorney  general,  Ms.  Cutrona  worked  for 
him  previously  in  the  Senate  as  his  counsel  on  the 
judiciary  committee,  correct? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  I  do  know  that  she  worked 

for  him.  I  don't  know  what  her  title  was. 

BY  MR.  HO: 


Q.  And  Ms.  Cutrona  also  served  on  the  Trump 
transition  team  in  charge  o  immigration  reform  and 
building  the  wall,  correct? 

MR.  GARDNER:  Same  objections.  Same 

ob j  ect ion . 


THE  WITNESS:  I  actually  don't  know. 


BY  MR.  HO: 


Q.  To  your  knowledge,  Ms.  Cutrona  has  no 
experience  with  enforcing  Section  2  of  the  Voting 
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Rights  Act,  correct? 

A.  I  don't  know  one  way  or  the  other. 

Q.  You're  not  aware  of  any  experience  that 
Ms.  Cutrona  has  with  respect  to  enforcing 
Section  2  of  the  Voting  Rights  Act,  correct? 

A.  That's  correct. 

Q.  Did  Ms.  Teramoto  and  Ms.  Cutrona  connect 
after  this  e-mail  exchange? 

A.  I  believe  that  they  did. 

Q.  How  do  you  know  that? 

A.  Because  I  believe  that  Danielle  let  me 


know  that  they  had. 

Q.  What  knowledge  do  you  have  of  what  they 
discussed? 

MR.  GARDNER:  Objection. 

To  the  extent  you  can  answer  that 
question  without  divulging  information  subject  to 
deliberative  process  privilege,  you  may  do  so. 
Otherwise,  I  instruct  you  not  to  answer. 

THE  WITNESS:  Consistent  with  that 

instruction,  I  can't  answer. 
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BY  MR.  HO: 

Q.  I'm  going  to  show  you  another  document. 
We'll  mark  this  as  Exhibit  8. 

(Gore  Deposition  Exhibit  8  marked  for 
identification  and  attached  to  the 
transcript . ) 

BY  MR.  HO: 

Q.  This  is  a  continuation  of  the  e-mail 
chain  between  you  and  Ms .  Cutrona  and 
Ms.  Teramoto .  The  first  page  of  it  has  the  Bates 
number  0002653.  It's  part  of  the  administrative 
record  in  this  case.  And  the  e-mail  at  the  top  is 
dated  September  17th,  2017,  from  Ms.  Cutrona  to 

Ms .  Teramoto . 

The  e-mail  from  Ms.  Cutrona  to 
Ms.  Teramoto  at  the  top  reads,  "Wendy,  the 
attorney  general  is  available  on  his  cell.  His 
number  is"  --  and  then  the  number  is  redacted. 

"He  is  in  Seattle,  so  he's  three  hours  behind  us. 
From  what  John  told  me,  it  sounds  like  we  can  do 
whatever  you  all  need  us  to  do  and  the  delay  was 

due  to  a  miscommunicat ion .  The  AG  is  eager  to 
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assist .  " 

So  you  had  a  conversation  with 
Ms.  Cutrona,  correct? 

A.  Yes. 

Q.  And  when  Ms.  Cutrona  in  this  e-mail 
writes,  "from  what  John  told  me,"  what  is  she 
referring  to?  What  did  you  tell  Ms.  Cutrona? 

MR.  GARDNER:  Objection.  To  the  extent 

that  information  would  be  subject  to  deliberative 
process  privilege,  I  instruct  the  witness  not  to 
answer . 

To  the  extent  you  can  answer  that  without 
divulging  such  privileged  information,  you  may  do 
so  . 

THE  WITNESS:  Consistent  with  that 

instruction,  I  can't  do  so. 

MR.  HO:  I  just  want  to  understand  the 

position  here.  The  conversation  and  --  the 
content  of  the  conversation  is  referenced  in  the 
administrative  record.  The  court  has  granted  our 
motion  to  compel  Mr.  Gore's  testimony  based  on  his 
role  in  the  request  to  include  a  citizenship 
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BY  MR.  HO: 

Q.  When  Ms.  Cutrona  writes,  "We  are  eager  to 
assist,"  what  did  you  understand  her  to  mean  by 
"assist"? 

MR.  GARDNER:  Same  objection.  Same 

instruction . 

THE  WITNESS:  Consistent  with  that 

instruction,  I  can't  answer. 

BY  MR.  HO: 

Q.  What  was  your  reaction  to  receiving  this 
e -mail ? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  I'm  not  sure  I  ever  did 

receive  this  e-mail.  I'm  not  copied  on  this 
e-mail  between  Wendy  and  Danielle. 

BY  MR.  HO: 

Q.  Okay.  I'm  going  to  show  you  another 
document.  We'll  mark  this  as  Exhibit  9. 

(Gore  Deposition  Exhibit  9  marked  for 

identification  and  attached  to  the 

transcript . ) 
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BY  MR.  HO: 

Q.  This  is  another  e-mail  from  the 
administrative  record,  the  first  page  of  which  -- 

the  only  page  of  which  has  Bates  number  0002636. 
The  top  e-mail  is  an  e-mail  to  you  dated 

September  18th,  2017.  September  18th,  2017, 

that's  two  days  after  you  connected  Ms.  Teramoto 

and  Ms.  Cutrona,  correct? 

A.  That  seems  to  be  correct.  Yes. 

Q.  And  the  e-mail  to  you  states,  "Hi.  AG 
and  Sec  spoke.  Please  let  me  know  when  you  have  a 
minute . " 

What  did  you  understand  that  to  mean,  AG 
and  Sec  spoke? 

A.  I  understood  it  to  mean  what  it  says  it 
means,  that  the  attorney  general  and  the  Secretary 

spoke . 

Q.  Secretary  Ross,  right? 

A.  Secretary  Ross.  Yes. 

Q.  Okay.  What  did  you  understand  that  they 
had  spoken  about? 

MR.  GARDNER:  Objection.  Calls  for 
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information  subject  to  deliberative  process 
privilege.  I  instruct  the  witness  not  to  answer. 

THE  WITNESS:  Consistent  with  that 

instruction,  I  can't  answer. 

BY  MR.  HO: 

Q.  I'm  not  asking  for  the  content  of  the 
conversation,  just  whether  or  not  they  spoke  about 

the  citizenship  question.  Is  that  your 
under st andi  Hi 

A.  Yes,  that  would  be  my  understanding. 

Q.  What  significance,  if  any,  did  you  take 
from  the  fact  that  the  attorney  general  and  the 
Secretary  of  Commerce  had  spoken  about  the 
citizenship  question? 

MR.  GARDNER:  Objection.  Vague. 

THE  WITNESS:  I'm  not  sure  I  assigned  any 

significance  to  it.  I  understood  from  this  e-mail 
chain  that  the  Secretary  was  interested  in 
speaking  to  the  attorney  general . 

BY  MR.  HO: 

Q.  What  reaction,  if  any,  did  you  have  to 
the  fact  that  the  attorney  general  and 
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Secretary  Ross  and  the  Attorney  General  spoke? 

A.  Are  you  referring  to  the  conversation 
between  the  attorney  general  and  the  Secretary 
that's  documented  here  on  September  18th? 

Q.  Yes.  Ms.  Teramoto,  after  telling  you 
that  the  Attorney  General  and  the  -- 

Secretary  Ross  spoke,  says  --  or  writes,  please  -- 
let  me  know  when  you  have  a  minute." 

Did  you  follow  up  with  Ms.  Teramoto  to 
have  a  conversation  with  her  -- 
A  .  I  see . 

Q.  --  after  this  e-mail? 

A.  I  don't  recall. 

Q.  Let  me  show  you  another  document.  We'll 
mark  this  as  Exhibit  10. 

(Gore  Deposition  Exhibit  10  marked  for 

identification  and  attached  to  the 
transcript . ) 

BY  MR.  HO: 

Q.  This  is  an  e-mail  to  you  dated 
September  22nd,  2017.  Just  so  the  record  is 

clear,  this  was  produced  to  us  in  discovery.  The 
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electronic 

version  has  a  file  name 

that ' s  stamped 

DOJ  30651, 

but  the  document  itself 

does  not  bear  a 

Bates  number . 

Mr.  Gosre,  this  is  an  e-mail  to  you  from 
Camille  Legor e - Traor e ,  correct? 

A.  Legore - Traor e  is  I  believe  how  she  says 
it ,  but  yes . 

Q.  And  it's  dated  September  22nd,  2017? 

A .  Correct . 

Q.  And  this  e-mail  informs  you  that  James 
Uthmeier  from  the  Department  of  Commerce  called  to 
speak  with  you,  correct? 

A.  That's  correct. 

Q.  Okay.  Prior  to  this  e-mail,  September 
22nd,  2017,  had  you  spoken  with  Mr.  Uthmeier  about 

the  citizenship  question? 

A.  I  don't  recall. 

Q.  You  and  Mr.  Uthmeier  had  been  colleagues 
at  Jones  Day,  correct? 

A .  Correct . 

Q.  You  knew  each  other  from  your  time  there, 
correct  ? 
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A.  Yes. 

Q.  Since  --  did  you  socialize  with 
Mr .  Uthmeier ? 

A.  Not  regularly,  no. 

Q.  But  at  some  point,  if  not  regularly,  you 
socialized  with  him? 

A.  I  might  have  spent  time  with  him  at 
events  sponsored  by  the  law  firm. 

Q.  Between  the  time  that  you  became  a  DOJ 
employee  and  the  date  that  you  received  this 
e-mail,  September  22nd,  2017,  did  you  have  any 

other  conversations  with  Mr.  Uthmeier? 

A.  Not  that  I  can  recall. 

Q.  And  at  the  time  Mr.  Uthmeier  --  of  this 
e-mail  --  at  the  time  of  this  e-mail,  Mr.  Uthmeier 
worked  in  the  general  counsel's  office  in  the 
Commerce  Department,  correct? 

A.  That's  correct. 

Q.  To  the  best  of  your  knowledge|| 

Mr.  Uthmeier  does  not  have  any  Voting  Rights  Act 

enforcement  responsibilities,  correct? 

A .  Correct  . 
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Q.  And  to  the  best  of  your  knowledge, 

Mr.  Uthmeier  does  not  have  any  experience 
enforcing  the  Voting  Rights  Act,  correct? 

A.  That  is  correct  as  well.  Yeah. 

Q.  Did  you  ever  return  Mr.  Uthmeier ' s  call? 

A.  Yes.  I  believe  I  did. 

Q.  Roughly  when? 

A.  Sometime  around  when  I  received  this 
message.  I  can't  remember  if  it  was  that  day  or 
the  following  week. 

Q.  Roughly  how  long  did  you  speak  with 
Mr .  Uthmeier? 


A  . 

Not 

particularly 

long.  Maybe 

15  or 

20  minut 

es  . 

IQ-I 

(Did 

you  talk  to  h 

im  about  the 

citizenship 

question 

?) 

A. 

Yes 

,  among  other 

things . 

(Q-l 

At 

some  point  you 

received  a 

note  and  a 

memo  from  Mr.  Uthmeier  concerning  the  citizenship 


question,  correct? 

A.  That's  correct. 

Q.  Was  the  note  handwritten? 
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A .  Yes  ,  it  was  [| 

Q.  How  was  the  note  transmitted  to  you? 

A.  Along  with  the  memo,  it  was  delivered  to 
my  office . 

Q.  When  did  you  receive  the  note  and  memo? 

A.  I  don't  recall  exactly. 

Q.  Was  it  after  receiving  this  phone  call  to 


your  office  from  Mr.  Uthmeier  on  September  22nd, 

2017?| 

A. 

I  believe  so,  yesj| 

IQ-I 

Was  it  before  the  Department  of  Justice 

sent  its 

letter  to  the  Census  Bureau  on 

December 

12th,  2017,  requesting  the  citizenship 

question? 

A.  Yes. 


Q.  You  showed  that  note  to  other  people, 
right  ? 

A.  Yes. 

Q.  Who  did  you  show  that  note  to? 

A.  I  showed  it  to  --  I  know  I've  shown  it  to 
Kathleen  Toomey  in  the  civil  rights  division  as 
part  of  the  document  collection.  And  I  understand 
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that  it  was  shown  to  a  couple  of  other  people  in 
the  civil  division  who  are  responsible  for 
litigating  this  case  on  behalf  of  the  United 
States . 

I  don't  recall  showing  it  to  anyone  else. 
Q.  Do  you  know  if  anyone  to  whom  you  showed 
the  note  showed  it  to  anyone  else? 

A .  I  don ' t . 

Q.  Did  you  ever  have  any  discussions  with 
anyone  about  the  note? 

A.  No,  I  don't  believe  so. 

Q.  You  just  showed  it  to  some  people,  but 
you  never  discussed  it? 

A.  Well,  I  showed  it  to  them  after  receiving 
a  document  request  in  this  litigation  and  I  gave 
it  to  them  as  part  of  the  collection  of  documents 
responsive  to  that  --  potentially  responsive  to 
that  request . 

I  may  have  had  a  question  with  Ben 
Aguinaga  about  it,  but  I  don't  recall. 

Q.  Did  the  note  solicit  legal  advice  from 

you? 
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A.  No. 

Q.  And  you  didn't  provide  legal  advice  in 
response  to  that  note,  correct? 

A.  I  believe  I  may  have,  actually. 

Q.  You  testified  earlier  you  weren't 
providing  legal  advice  in  connection  to  the 
citizenship  question,  I  thought. 

MR.  GARDNER:  Objection. 

Mi scharact er i zes  the  witness'  prior  testimony. 

THE  WITNESS:  I  don't  believe  that  was  my 

testimony . 

BY  MR.  HO: 

Q.  Okay.  So  you  think  you  did  provide  legal 


advice  to  Mr.  Uthmeier  in  response  to  the  memo? 

M 

(Now  you've  changed  the  question^ 

Q. 

Yeah  . 

|A-| 

No,  I  didn't  provide  legal  advice  to 

Mr .  Uthme i er . 

IQ.) 

Did  you  provide  legal  advice  to  the 

Department  of  Commerce  in  response  to  the  note 

from  Mr. 

Uthmeier? 

(A- 

I  did  --  I  did  discuss  --  now  that  you 
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mention  it,  I  did  discuss  the  note  with 
Mr.  Uthmeier  and  Mr.  Davidson. 

Q.  Did  you  provide  legal  advice  to  the 
Department  of  Commerce  in  connection  with  the  note 
from  Mr.  Uthmeier? 

A.  Yes. 

Q.  At  this  point  were  you  anticipating 
litigation  over  the  possibility  of  including  a 
citizenship  question  in  the  census? 

A.  I'm  sorry.  Can  you  say  that  again? 

Q.  At  this  point  -- 
A .  Right . 

Q.  --  when  you  received  the  handwritten  note 
from  Mr.  Uthmeier,  were  you  anticipating 
litigation  over  the  possibility  of  the  inclusion 
of  the  citizenship  question  on  the  census? 

A.  Absolutely. 

Q.  Did  the  --  was  the  note  shared  with  you 
in  anticipation  of  litigation  over  the  citizenship 

question? 

MR.  GARDNER:  Objection.  Lack  of 

foundation.  Calls  for  speculation. 
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BY  MR.  HO: 

Q.  If  you  know|| 

A.  That  would  be  speculating.  I  don't  know. 
Q.  Did  the  note  state  one  way  or  the  other 
whether  or  not  it  was  prepared  in  anticipation  of 

litigation? 

A.  I  don't  recall  that  it  did. 

Q.  And  did  the  note  state  one  way  or  the 


other  whethei 

'  or 

not  it  was 

requesting  legal 

advice  f 

rom  you? 

A. 

Yes  , 

i  t 

did. 

IQ-I 

And 

your 

■  answer  is 

i  t 

was  requesting 

legal  advice, 

the 

note? 

A. 

Yes  . 

1 

Q. 

Did 

you 

-  -  let  me 

start  this  again. 

|Did 

the 

Department 

of 

Justice  rely  on 

that  note  in  drafting  its  request  to  the  Census 
Bureau  to  include  a  citizenship  question  on  the 

census  ? 


MR.  GARDNER:  Objection.  Vague. 
THE  WITNESS:  The  note  contained 
information  regarding  that  issue  that  was 
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considered  by  the  Department  of  Justice  in 


drafting  its  request. 

BY  MR.  HO: 

Q.  Does  inform  --  did  --  does  any 
information  contained  on  that  note  appear  in  the 
Department  of  Justice's  letter  to  the  Department 
of  --  to  the  Census  Bureau  requesting  a 
citizenship  question  on  the  2020  census? 

MR.  GARDNER:  Objection  to  the  extent 

that  that  calls  for  the  disclosure  of  information 
that  may  be  subject  to  deliberative  process 
privilege . 

To  the  extent  you  can  answer  that 
question  without  divulging  that,  you  may. 
Otherwise,  I  instruct  you  not  to  answer. 

THE  WITNESS:  Consistent  with  that 

instruction,  I  can't  answer  that  question. 

MR.  HO:  Just  so  I  understand  the 

position,  even  if  information  from  that  was  on 
that  letter  that  became  public,  your  position  is 
that ' s  protected  from  my  question  about  whether  or 
not  -  - 
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MR.  GARDNER:  Your  question  wasn't 

whether  it  was  expressly  incorporated  by  reference 
in  the  letter,  at  which  point  I  would  agree  with 
you  that  that  would  waive  the  privilege.  You  just 
asked  if  information  in  that  letter  was  somehow 
used  in  forming  the  letter.  That  is  classic 
deliberative  process  protection. 

MR.  HO:  I  don't  think  that  was  my 

question,  but  I'll  ask  a  question  that  -- 

MR.  GARDNER:  Ask  it  again. 

BY  MR.  HO: 

Q.  Does  information  on  the  handwritten  note 
from  Mr.  Uthmeier  appear  in  the  Department  of 
Justice's  letter  requesting  a  citizenship  question 
on  the  2020  census  questionnaire? 

MR.  GARDNER:  Same  objection.  Same 

instruction . 

THE  WITNESS:  Consistent  with  that 

instruction,  I  can't  answer. 

(Gore  Deposition  Exhibit  11  marked  for 

identification  and  attached  to  the 

transcript . ) 
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BY  MR.  HO: 

Q.  This  is  marked  as  Exhibit  11.  This  is  an 
e-mail  to  you  --  from  you  to  Mr.  Herren  --  Chris 

Herren,  sorry  --  dated  November  1st,  2017,  with  a 
cc  to  Ben  Aguinaga,  correct? 

A.  That  is  correct. 

Q.  Chris  Herren  is  the  chief  of  the  voting 
section,  correct? 

A.  Yes.  And  a  great  lawyer. 

Q.  The  subject  line  of  your  e-mail  is, 
Confidential  and  closehold  draft  letter,  correct? 
A.  That's  correct. 

Q.  And  in  your  e-mail  to  Mr.  Herren  you  say 
that  the  draft  letter  is  attached,  correct? 

A .  Correct  . 

Q.  Did  you  write  the  draft  letter  that  is 
attached  to  this  e-mail? 

A .  Yes ,  I  did . 

Q.  The  draft  letter  that  is  attached  to  this 
e-mail  is  an  early  draft  of  the  December  12th 

letter  from  the  Department  of  Justice  to  the 
Census  Bureau  requesting  a  citizenship  question  on 
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the  2020  census  questionnaire,  correct? 

A .  Correct  . 

Q.  Is  it  fair  to  say  that  you  wrote  the 
first  draft  of  the  letter  from  the  Department  of 
Justice  to  the  Census  Bureau  requesting  a 
citizenship  question  on  the  2020  census 
questionnaire? 

A.  Is  that  a  question?  I'm  sorry.  That 
sounded  like  a  statement. 

Q.  No.  It  was  a  question. 


A.  Okay. 

Q.  Is  it  fair  to  say  that  you  wrote  the 
first  draft  of  the  letter  from  the  Department  of 
Justice  to  the  Census  Bureau  requesting  a 

citizenship  question  on  the  2020  census 
questionnaire? 

A.  Yes. 

Q.  You  write  in  this  e-mail  that  you 
discussed  the  draft  letter  with  Mr.  Herren 
yesterday . 

Would  that  have  been  your  first 
conversation  with  Mr.  Herren  about  the  citizenship 
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1 

question  on  the  census? 

2 

A.  I  don't  recall. 

3 

Q.  When  was  your  first  conversation,  if  you 

4 

recall,  with  Mr.  Herren  about  the  citizenship 

5 

question  on  the  census? 

6 

A.  I  don't  recall. 

7 

Q.  Did  you  have  any  conversations  with 

8 

Mr.  Herren  about  the  citizenship  question  before 

0 

you  sent  this  letter  to  him? 

10 

A.  Yes. 

11 

Q.  How  many  conversations  did  you  have  with 

12 

Mr.  Herren  before  you  sent  the  draft  of  the  letter 

13 

to  him? 

14 

A.  I  don't  recall  exactly.  It  would  have 

15 

been  a  few. 

16 

Q.  More  than  one? 

17 

A.  Yes! 

18 

Q.  Days  before  you  sent  him  the  letter? 

19 

Weeks  before?  Months  before?  Do  you  have  a 

20 

recollection  about  approximate  time? 

21 

A.  I  don't  have  an  exact  recollection.  I 

22 

would  say  in  the  days  before  I  sent  him  the 
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letter . 

Q.  Were  those  conversations  in  person  or  by 
phone  ? 

A.  I  can  recall  conversations  by  phone.  And 
there  may  have  been  conversations  in  person.  I 
can ' t  recall. 

Q.  Did  you  have  more  than  five  conversations 
with  Mr.  Herren  about  the  citizenship  question? 

A.  At  what  time? 

Q.  Before  you  sent  him  the  draft  letter. 

A.  Probably  not. 

Q.  So  more  than  one  but  fewer  than  five 
conversations  about  the  citizenship  question 
before  you  sent  him  the  draft  letter? 

A.  Sounds  about  right. 

Q.  You  describe  this  as  confidential  and 
closehold . 

What  do  you  mean  by  confidential  and 
closehold? 

A.  I  meant  that  Mr.  Herren  should  review  the 
letter  and  this  was  not  for  broad  dissemination, 


as  it  represented  a  draft.  And  I  had  asked  him  to 
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take  a  look  at  it . 

Q.  When  you  say  confidential  and  closehold, 
does  that  mean  that  Mr.  Herren  was  not  permitted 

to  share  the  draft  letter  with  anyone? 

A.  No.  It  meant  that  if  he  was  interested 
in  sharing  the  draft  letter  with  someone,  he  could 
ask  me  if  he  was  allowed  to  do  that. 

Q.  So  your  understanding  was  that  Mr.  Herren 
should  ask  you  before  sharing  any  drafts  of  the 

letter  with  anyone? 

A.  I  believe  my  understanding  was  that  he 
should  communicate  with  me  if  he  wanted  to  share 
this  particular  draft  with  anyone. 

Q.  Did  Mr.  Herren  ever  communicate  with  you 
that  he  wanted  to  share  the  draft  letter  with 
anyone? 

A .  I  can ' t  recall. 

Q.  Do  you  know  whether  or  not  Mr.  Herren 
shared  this  draft  letter  with  anyone? 

A .  I  don ' t . 

Q.  Do  you  know  if  Mr.  Herren  discussed  the 
issues  in  the  draft  letter  with  anyone? 
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A.  Whether  he  discussed  the  issues  in  the 
draft  letter?  At  what  time? 

Q.  Around  the  time  that  you  sent  the  copy  of 
the  draft  letter  to  him. 

A.  Well,  I  know  he  discussed  them  with  me. 
Other  than  that,  I  don't  know. 

Q.  Do  you  know  if  Mr.  Herren  discussed  the 
issues  raised  in  the  draft  letter  with  any  voting 
section  personnel? 

A  .  I  don ' t . 

Q.  Why  did  you  consider  this  letter  to  be 
confidential  and  closehold? 

A.  I  considered  it  to  be  confidential  and 
closehold  because  it  was  a  draft  and  related  to  an 
issue  that  was  important  to  people  in  the 
department . 

Q.  Did  you  not  want  it  to  become  public 
information  that  the  Department  of  Justice  at  this 

point  was  drafting  a  letter  to  request  a 

citizenship  question  on  the  2020  census 

questionnaire? 

MR.  GARDNER:  Objection  to  form. 
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THE  WITNESS :  I  never  want  any  of  our 

drafts  to  become  public  information  unless 
required  by  legal  process  because  I  believe  that 

the  Department  of  Justice  should  facilitate  robust 
and  open  conversation  and  deliberations  at  all 

level  before  a  decision  is  made. 

BY  MR.  HO: 

Q.  I  didn't  ask  if  you  wanted  the  draft  to 
not  become  public.  I  just  asked  if  you  wanted  the 
fact  that  the  Department  of  Justice  was  drafting  a 

letter  to  request  a  citizenship  question  on  the 
2020  census  questionnaire,  if  you  wanted  that  fact 

to  remain  non-public  at  this  time. 

A.  I  would  have  preferred  that  that  fact 
remain  non-public  because  the  final  letter  hadn't 
been  issued  and  no  final  decision  had  yet  been 

made  about  i t . 

(Gore  Deposition  Exhibit  12  marked  for 
identification  and  attached  to  the 
transcript . ) 

BY  MR.  HO: 

Q.  I'm  going  to  show  you  a  document.  We've 
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marked  this  as  Exhibit  12.  This  has  Bates  number 
DOJ  00003740.  It  was  produced  to  us  in  discovery. 
The  top  e-mail  is  from  Ben  Aguinaga  on  November 
3rd  to  Bethany  Pickett. 

Here,  Mr.  Aguinaga  is  forwarding  the 
e-mail  that  you  sent  to  Mr.  Herren  with  the  draft 
letter  to  Bethany  Pickett,  correct? 


A.  That  appears  to  be  correct,  yes. 


Q.  Did  you 

author i ze 

Mr.  Aguinaga  to 

send 

the  draft  letter 

that  you 

had  sent  to  Mr  § 

-Herren 

to  forward  that 

to  Bethany 

Pickett?) 

A.  |  | 

(Q  .1  Now,  at 

the  time, 

Mr.  Aguinaga  an 

d| 

Ms.  Pickett  both  worked  with  you  in 

the  front 

office  of  the 

civil  rights 

division, 

correct  ?} 

A.  That1 

[  s  correct . 

(Q  .1  Both 

of  them  were 

political 

hires  ratheif 

than  career  staff,  correct? 

A .  Correct  . 

Q.  And  you  hired  both  Mr.  Aguinaga  and 


Ms.  Pickett,  correct? 

A .  No ,  I  did  not . 
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Q.  Who  hired  Mr.  Aguinaga  and  Ms.  Pickett? 

A.  I  believe  it  was  my  predecessor,  Tom 
Wheeler . 

Q.  Both  of  them  had  been  law  clerks  for 
Judge  Edith  Jones  on  the  Fifth  Circuit,  correct? 

A.  That's  correct. 

Q.  Just  like  Mr.  Shumate,  correct? 

A .  I  don ' t  know . 

Q.  Both  of  them  graduated  from  law  school  in 
2015  or  more  recently,  correct? 

A.  Sounds  about  right. 

Q.  Before  coming  to  the  civil  rights 
division,  neither  Mr.  Aguinaga  nor  Ms.  Pickett  had 
any  experience  as  counsel  in  cases  under  the 
Voting  Rights  Act,  correct? 

MR.  GARDNER:  Object  to  lack  of 

foundation . 

THE  WITNESS:  I  don't  know. 

BY  MR.  HO: 

Q.  You're  not  aware  of  any  experience  that 
Mr.  Aguinaga  or  Ms.  Pickett  had  as  counsel  in 
Voting  Rights  Act  cases  prior  to  them  coming  to 
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the  civil  rights  division,  correct? 

A.  That's  correct. 

Q.  You're  not  aware  of  any  experience  that 
either  Mr.  Aguinaga  or  Ms.  Pickett  had  assessing 
the  reliability  of  CVAP  data  for  purposes  of  VRA 

enforcement,  correct? 

A.  That's  correct. 

(Gore  Deposition  Exhibit  13  marked  for 
identification  and  attached  to  the 
transcript . ) 

BY  MR.  HO: 


Q.  I'll  give  you  a 
Exhibit  13.  This  is  an 
you  also  on  November  3rd 
A.  Appears  to  be, 
Q.  Ms.  Pickett  wri 
attached  the  letter  that 
I  would  be  happy  to  disc 
let  me  know  if  you  have 
any  comments  and  edits." 

It's  accurate  t 
offered  comments  and  edi 


document  marked  as 
e-mail  from  Ms.  Pickett  to 
,  2017,  correct? 

yes  . 

tes  to  you,  "I  have 
we  discussed  yesterday, 
uss  this  further.  Please 
any  questions  regarding 

o  say  that  Ms .  Pickett 
ts  to  the  draft  of  the 
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letter  requesting  a  citizenship  question  on  the 
census  that  you  had  previously  sent  to  Mr.  Herren, 
correct  ? 


A .  Correct  . 


Q.  What 

were 

the 

substance  of 

the 

conversations 

that 

you 

had  had  with 

Ms  . 

about  that  letter? 


MR  . 

GARDNER : 

Objection.  Call 

s  for 

inf 

ormation  s 

ubject  to 

deliberative  pro 

cess 

pr  i 

vi lege .  I 

instruct 

the  witness  not 

to  answer 

THE 

WITNESS : 

Consistent  with 

that 

ins 

t rue t ion , 

I  can ' t  answer . 

BY 

MR .  HO : 

Q.  What 

were  the 

substance  of  her 

edits  to 

the 

draft  of 

the  letter? 

MR  . 

GARDNER : 

Same  objection. 

Same 

ins 

t rue t ion . 

THE 

WITNESS : 

Consistent  with 

that 

instruction,  I  can't  answer. 

BY  MR.  HO: 

Q.  Other  than  Ms.  Pickett,  Mr.  Aguinaga,  and 
Mr.  Herren,  did  you  solicit  input  on  the  draft 
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letter  from  anyone  else  within  the  civil  rights 
di vi s ion? 

A.  Not  that  I  can  recall. 

Q.  Other  than  Ms.  Pickett,  Mr.  Aguinaga,  and 
Mr.  Herren,  did  you  receive  input  on  the  draft 

letter  from  anyone  else  within  the  civil  rights 
di vi s ion? 

A.  Not  that  I  can  recall. 

Q.  Sometime  after  you  wrote  the  first  draft 
of  this  e-mail,  you  had  a  conversation  with  Peter 
Davidson  at  the  Department  of  Commerce,  correct? 

A.  Yes.  That  would  be  correct. 

Q.  So  sometime  in  November  of  2017,  you  had 
conversation  --  you  had  a  conversation  with 
Mr.  Davidson  about  the  citizenship  question, 
correct  ? 

A.  Yes.  At  some  point  I  would  have. 

Q.  How  many  conversations  did  you  have  with 
Mr.  Davidson  in  November  of  2017  about  the 
citizenship  question? 

A.  I  don't  recall  exactly  how  many. 

Q.  What,  if  anything,  did  you  communicate  to 
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Mr.  Davidson  about  the  Department  of  Justice's 
process  for  requesting  a  citizenship  question  on 
the  census  during  November  of  2017? 

MR.  GARDNER:  Objection.  Vague.  Also 

objection  --  to  the  extent  it  calls  for 
information  subject  to  deliberative  process 
privilege,  I  instruct  you  not  to  answer.  To  the 
extent  you  can  answer  that  without  divulging  such 
information,  you  may  answer. 

THE  WITNESS:  Consistent  with  that 

instruction,  I  can't  answer. 

(Gore  Deposition  Exhibit  14  marked  for 
identification  and  attached  to  the 
transcript . ) 

BY  MR.  HO: 

Q.  I  show  you  a  document  that's  been  marked 
as  Exhibit  14.  It's  an  e-mail  exchange  between 
you,  Robert  Troester,  T - r - o - e - s - t - e - r ,  and 

Rachael,  spelled  R - a - c - h- a - e - 1 ,  Tucker. 

The  top  e-mail  on  the  thread  is 
November  30th,  2017.  This  was  produced  to  us  in 

discovery.  The  electronic  version  has  DOJ  14798 
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on  it,  although  the  hard  copy  doesn't  have  that 

Bates  number . 

It  we  look  at  the  bottom  of  this  page, 
the  first  e-mail  on  this  thread  is  from  you  to 
Ms.  Tucker  and  Mr.  Troester  on  November  27th, 

2  017,  correct  ? 

A.  That's  correct.  Except  that  he 
pronounces  his  last  name  Troester. 

Q.  Troester.  Thank  you . 

You  had  a  conversation  on  this  day,  the 
same  day,  with  Mr.  Davidson,  correct? 

A.  On  November  27th? 

Q.  2017.  Correct? 

A.  I  don't  recall  that  specifically,  but 
it's  certainly  possible. 

Q.  Now,  at  this  time,  Ms.  Tucker  was  counsel 
in  the  front  office  of  the  attorney  general, 
correct  ? 

A.  That's  correct. 

Q.  And  Mr.  Troester  was  associate  deputy 
attorney  general,  correct? 

A.  That's  my  understanding,  yes. 
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1 

Q.|  OkayH  (Now,  neither  Ms.  Tucker  nor 

2 

Ms.  [sic]  Troester,  as  far  as  you're  aware,  had 

3 

any  experience  as  counsel  in  Voting  Rights  Act 

cases,  correct? 

5 

A .  |  Mr.  Troester  --  yes.  That's  correct  § 

• 

Q.  What  about  Ms.  Tucker? 

0 

A .  |  Also  correct.  {You  called  him 

0 

Ms.  Troester,  so  --  sorry. 

® 

Q  .  Thank  you  .) 

Ifl 

A.  But,  yes,  I  was  not  aware  that  either  had| 

It 

any  enforcement  responsibility  or  experience  with 

12 

respect  to  the  Voting  Rights  Act.) 

tl 

Q.  And  as  far  as  you're  aware,  neither  of 

ti 

them  had  any  experience  assessing  the  reliability 

11 

of  CVAP  data  used  in  Voting  Rights  Act  litigation, 

16 

'correct? 

17 

A .  Correct  . 

18 

Q.  Ms.  Tucker  and  Mr.  Troester  were  both 

19 

political  appointees  in  the  Department  of  Justice 

20 

at  this  time,  correct? 

21 

A.  That's  correct  for  Ms.  Tucker.  I  believe 

22 

Mr.  Troester  was  a  career  employee  on  detail  to 
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the  office  of  deputy  attorney  general  and  had 

served  a  long  career  in  the  Department  of  Justice 
as  an  assistant  United  States  attorney,  and  maybe 

even  more  than  once  as  the  acting  United  States 
attorney  in  his  home  state  of  Oklahoma. 

Q.  In  your  e-mail  to  them  on  November  27th, 
you  wrote,  "Attached  please  find  the  near  final 

draft  of  the  letter  to  census  on  the  citizenship 

issue  we  discussed  a  couple  of  weeks  ago." 

So  you  had  discussed  the  citizenship 
issue  with  Ms.  Tucker  and  Mr.  Troester  a  few  weeks 
before  the  date  of  this  e-mail,  November  27th, 

2  017,  correct  ? 

A .  Correct . 

Q.  When  were  your  first  conversations  with 
either  Ms.  Tucker  or  Mr.  Troester  about  the 
citizenship  question? 

A.  I  don't  recall  specifically  when  they 
were.  Probably  in  September  of  2017  or  ear  iy 
October.  And  I  had  a  handful  to  several 
conversations  with  each  of  them  about  that  issue. 

At  the  time,  Ms.  Tucker  was  responsible 
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for  the  civil  rights  division  portfolio  in  the 

Office  of  Attorney  General  and  Mr.  Troester  was 
responsible  for  the  civil  rights  division 
portfolio  in  the  Office  of  the  Deputy  Attorney 
General .  So  I  had  many  conversations  with  them 
over  time  about  issues  related  to  the  civil  rights 
di vi s ion . 

Q.  You  described  the  draft  of  the  letter  as 


a  near  final  draft,  correct? 
A .  Correct  . 


Q. 

So  fair  to  say  that  on  November  27th, 

2017,  a 

decision  had  already  been  made  to  request 

a  citizenship  question  on  the  census? 

A. 

Q. 

No,  I  don't  think  that's  fair  to  say. 

Okay.)  Ms.  Tucker  and  Mr.  Troester  both 

offered 

you  edits  to  the  letter,  correct?) 

A. 

I  believe  that's  correct. 

(Gore  Deposition  Exhibit  15  marked  for 
identification  and  attached  to  the 
transcript . ) 

BY  MR.  HO: 

Q.  This  is  a  document  marked  as  Exhibit  15. 
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(Gore  Deposition  Exhibit  16  marked  for 
identification  and  attached  to  the 
transcript . ) 

BY  MR.  HO: 

Q.  Exhibit  16  is  what  I'm  handing  to  you 
now.  Another  e-mail  chain  between  you  and 
Mr.  Gary.  The  top  e-mail  on  the  thread  is  dated 
December  8th,  2017.  The  subject  line  of  this  is, 
Request  for  citizenship  inf ormat ion . December  8 

red-line  edits,  002.  Is  that  right? 

A.  Appears  to  be  right,  yeah. 

Q.  When  you  say  leadership's  final  changes 
in  this  e-mail  in  the  second  line  --  you  write, 
"Attached  is  a  red-line  of  a  letter  with 
leadership's  final  changes"  --  you're  referring  to 
additional  edits  that  you  received  from  Ms.  Tucker 
and  Mr.  Troester,  correct? 

A.  Possibly.  I  don't  know  exactly  which 
edits  I'm  referring  to  here. 

Q.  Well,  what  were  the  final  edits  from 
leadership?  I  mean,  who  was  leadership?  When  you 
wrote  "leadership"  here,  who  were  you  referring 
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to? 


A .  I 

would  have 

been  referring 

to 

the 

leadership 

offices  at 

the  Department 

of 

Justice, 

which  may  have  included  the  Office  of  Attorney 
General,  the  Office  of  Deputy  Attorney  General, 
and  the  Office  of  Associate  Attorney  General. 

Q.  Is  there  anyone  that  you  can  think  of  who 
was  giving  you  edits  in  the  last  few  days  before 

th  is  letter  was  sent  from  any  of  those  offices 

other  than  Ms.  Tucker  and  Mr.  Troester? 

A.  Not  that  I  can  specifically  recall. 

Q.  So  fair  to  say,  when  you're  referring  to 
leadership's  final  changes,  you're  referring  to, 
to  the  best  of  your  recollection,  some  edits  from 
Ms.  Tucker  and  Mr.  Troester,  correct? 

MR.  GARDNER:  Objection. 

Mi scharact er i zes  the  witness'  prior  testimony. 

THE  WITNESS:  Yeah,  I  don't  recall 

whether  they  came  from  Ms.  Tucker,  Mr.  Troester, 
or  somebody  else. 

BY  MR.  HO: 

Q.  You  write,  "With  these  changes,  we  are 
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authorized  to  send.  Sending  on  Monday  is  fine." 
Did  I  read  that  correctly? 

A.  That's  correct. 

Q.  Okay.  When  you  say,  "authorized  to 
send,"  who  provided  authorization  to  send  the 
letter  with  those  changes? 

A.  I  don't  recall  specifically  who 
communicated  that.  It  would  have  come  from 
someone  in  the  leadership  office. 

Q.  Was  it  Ms.  Tucker  or  Mr.  Troester? 

A.  Again,  I  don't  recall  specifically  who  it 

was  . 

Q.  Was  it  Attorney  General  Sessions  who  gave 
your  authorization  to  send  the  letter  with  these 
edits  ? 

MR.  GARDNER:  Objection.  Asked  and 

answered . 

THE  WITNESS:  Again,  I  don't  recall 

exactly  who  it  was. 

BY  MR.  HO: 

Q.  When  you  say,  "With  these  changes  we  are 
authorized  to  send,"  on  December  8th,  2017,  when 
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1 

you  wrote  that,  a  decision  had  been  made  as  of 

2 

December  8th,  2017,  to  send  the  citizenship 

3 

question  --  the  request  for  the  citizenship 

4 

question  as  long  as  it  had  these  changes,  correct? 

5 

A.  No,  I  don't  think  that's  correct. 

6 

Q.  You  wrote,  "With  these  changes,  we  are 

7 

authorized  to  send." 

8 

A.  That's  correct. 

9 

Q.)  So  as  soon  as  you  made  those  changes  to 

10 

that  letter,  you  had  authorization  to  send  that 

11 

letter,  correct?! 

12 

A.|  ff  believe  we  might  have  had  authorization) 

11 

to  send,  but  it  would  have  been  my  practice  to 

14 

check  in  one  last  time  before  the  letter  was  sent.) 

u 

Q.|  OkayB  (You  didn't  have  reason  to  believe 

M 

that  you  weren't  authorized  to  send  the  letter 

It' 

once  you  had  made  those  changes  as  of 

M 

December  8th,  2017,  right,  Mr.  Gore? 

§-  9 

A.)  it  don't  recall  what  I  thought  or  didn't 

20 

think  on  December  8th  of  2017. 

It 

Q.|  OkayP  (You  didn't  say  in  this  e-mail  to 

22 

Mr.  Gary  that  you  were  going  to  check  in  again 
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after  you  made  these  changes,  did  you? 

MR.  GARDNER:  Objection. 

Mi scharacter i zes  the  document. 

THE  WITNESS :  I  did  not  use  those  words 

in  that  e -mail . 

BY  MR.  HO: 

Q.  You  didn't  tell  Mr.  Gary  in  this  e-mail 
that,  after  these  changes  were  made,  you  would 

have  to  check  in  with  leadership  one  more  time 

before  sending  it,  right? 

A.  Again,  I  did  not  use  those  words  in  that 
e-mail,  but  that's  standard  practice,  certainly  my 

standard  practice,  and  I  believe  the  standard 
practice  of  others  at  the  Department  of  Justice. 

Q.  You  sent  this  e-mail  on  Friday, 

December  8th,  which  means  Monday  would  have  been 

Monday,  December  11th,  correct? 

A.  That's  correct. 

Q.  And  you  wrote  that  sending  on  Monday, 
which  would  have  been  December  11th,  would  be 
fine,  correct? 

A.  Correct.  And  what  I  was  --  I  believe  I 
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eying  there  is  that  Mr.  Gary  didn't  need 

late  on  a  Friday  night  during  the  holiday 

o  send  the  letter  out. 

|So  just  so  I  understand  the  process  here® 

you  had 

--  you  first  had  communications  about  the 

issue  of 

a  citizenship  question  sometime  around 

Labor  Day  of  2017,  correct? 

M 

Give  or  take,  yes,  that's  correct. 

Q-l 

lYou  drafted  the  initial  draft  of  the 

letter  to  request  the  citizenship  question} 

sometime 

around  the  end  of  October  or  early 

November 

of  2017,  correct? 

A. 

Correct . 

Q-l 

iffhe  conversations  to  add  the  citizenship 

question 

with  the  Department  of  Commerce  were  not 

initiated  by  the  civil  rights  division,  correct? 

A. 

Correct . 

Q-l 

And  they  were  not  initiated  by  the 

Department  of  Justice,  correct? 

A.} 

(That's  my  working  understanding. 

Q. 

Around  the  time  that  you  wrote  the  first 

draft  of 

this  letter,  you  received  input  from 
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three  individuals:  Mr.  Herren,  Ms.  Pickett,  and 

Mr.  Gary,  correct? 

A.  Yes.  And  I  may  have  received  input  from 
others  as  well . 

Q.  Around  the  time  of  the  first  draft  of  the 
letter  in  early  November  of  2017,  who  else  did  you 
receive  input  from  other  than  Mr.  Herren, 

Ms.  Pickett,  and  Mr.  Gary? 

A.  Mr.  Aguinaga  would  have  provided  --  may 
have  provided  some  input .  I  would  have  had 
discussions  on  --  regarding  the  letter  generally 
with  Patrick  Hovakimian,  who  at  the  time  was 
detailed  to  the  Office  of  Associate  Attorney 
General,  and  with  Jesse  Panuccio  in  the  Office  of 
the  Associate  Attorney  General. 

And  I  had  various  conversations  with 
others  at  various  times  throughout  this  process. 
But  I  don't  recall  who  else  I  would  have  spoken  to 
at  that  particular  moment  in  time,  around 
November  1st  of  2017. 

Q.  Okay.  Around  November  1st  of  2017,  the 
only  career  staff  in  the  civil  rights  division 
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from  whom  you  received  input  on  the  letter  was 
from  Mr.  Herren,  correct? 

A.  That's  correct. 

Q.  After  that  period  of  early  November 
of  2017  when  you  had  drafted  the  initial  draft  of 

that  letter,  Mr.  Herren  gave  you  some  edits, 
correct  ? 

A.  That's  correct. 

Q.  After  that  time,  did  you  receive  any 
further  edits  from  Mr.  Herren  to  the  draft  letter? 
A.  I  don't  recall  one  way  or  the  other. 

Q.  So  you  have  no  recollection  of  receiving 
input  from  career  civil  rights  division  staff  on 
the  letter  requesting  a  citizenship  question  other 

than  that  one  occasion  in  early  November  around 
the  time  of  the  first  draft  from  Mr.  Herren, 
correct  ? 

A.  I  believe  that's  correct.  Yeah. 

Q.  You  continued  to  revise  the  letter  after 
early  November  of  2017  with  input  from  different 

people.  But  after  that  first  round  of  edits  from 
Mr.  Herren,  you  received  no  subsequent  edits  from 
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1 

people  who  were  career  staff  in  the  civil  rights 

© 

division,  correct? 

3 

MR.  GARDNER  j§  Objection.  Compound. 

4 

(THE  WITNESS  ■  'To  the  extent  I  understand! 

5 

your  question,  I  believe  that’s  correct| 

© 

BY  MR  .  HO  :| 

0 

Q.|  During  this  period  when  you  were  revising 

8 

the  letter  to  request  a  citizenship  question,  you! 

9 

had  multiple  conversations  with  legal  staff  at  the) 

10 

Department  of  Commerce,  correct?) 

11 

A.  f e s  | 

12 

Q . |  And  the  edits  that  you  were  receiving  to! 

11 

the  letter  from  other  DOJ  personnel  included 

i-1 

political  appointees  in  the  front  office  of  the 

u 

Department  of  Justice  and  in  the  front  office  of 

16 

the  civil  rights  division,  correct? 

M) 

A.  I  --  certainly  that’s  correct  with 

M 

respect  to  the  leadership  offices  at  the 

M 

Department  of  Justice^  |l  can’t  remember  if  I  was! 

20 

receiving  edits  from  the  front  office  of  the  civil 

It 

rights  division  at  that  time  after  receiving  the 

22 

edits  from  Ms.  Pickett. 
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Q.  Who  made  the  final  decision  to  send  the 
letter  requesting  the  citizenship  question  be 
added  to  the  2020  census  questionnaire? 

A.  I'm  not  sure  I  know.  And  I  can't  recall 
who  communicated  the  final  decision  to  me. 

Q.  The  letter  was  ultimately  sent  on 
December  12th,  2017  -- 

A .  Correct  . 

Q.  --  correct? 

A .  Correct  . 

Q.  Who  gave  the  final  signoff  to  put  that 
letter  in  the  mail? 

MR.  GARDNER:  Objection.  Asked  and 

answered . 

THE  WITNESS:  I  don't  recall  who  gave  the 

final  signoff . 

BY  MR.  HO: 

Q.  Was  it  you? 

A.  No,  I  don't  believe  I  would  have  given 
the  final  signoff.  But  maybe.  I  guess  it  depends 
on  what  you're  asking.  Like,  who  told  Art  Gary  he 
could  press  "send"  on  the  e-mail?  I  don't 
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understand  your  question. 

Q.  Yes,  that's  my  question. 

A .  I  don ' t  know . 

Q.  You  don't  know  whether  or  not  you  did? 


M 

I  don't  recall  whether  it  was  me  or 

somebody 

else  . 

Q. 

All  right . 

M 

It's  possible  it  could  have 

been  me  .§ 

j(Gore  Deposition  Exhibit  17 

marked  for 

identification  and  attached 

to  the 

transcript . ) 

BY  MR.  HO: 

Q.  I'm  going  to  show  you  what's  been  marked 
as  Exhibit  17.  This  is  a  document  in  the 
administrative  record,  the  first  page  of  which  has 
the  number  000663.  This  is  a  letter  stamped 
December  12th,  2017,  from  Arthur  Gary  at  the 

Department  of  Justice  addressed  to  Ron  Jarmin  at 

the  Census  Bureau,  correct? 

A.  Yes.  It  appears  to  be|| 

Q.  And  this  is  the  letter  we've  been  talking 
about  in  which  the  Department  of  Justice 
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from  either  Ms.  Tucker  or  Mr.  Troester,  correct? 

A .  Correct  . 

Q.  And  your  recollection  is  you  received 
final  authorization  to  send  that  letter  either  on 
Monday,  December  11th  or  on  Tuesday,  December 
12th,  correct? 

A.  That's  my  best  recollection  --  well, 
although  I  may  be  wrong  about  that,  now  that  I 


think  about  that . 

I  can 

'  t 

remember  the 

date  the 

letter  was  sent. 

And  I 

don 

' t  believe  - 

-  so  it 

could  have  been  a 

couple 

of 

days  later. 

I  don ' t 

remember  exactly. 

Q.  Well,  the  letter  is  stamped 
December  12th,  2017. 


A.  Okay. 

Q.  That's  a  Tuesday. 

A.  Okay. 

Q.  You  said  that  you  --  you  testified  that 
you  had  spoken  with  either  Ms.  Tucker  or 
Mr.  Troester  on  either  Monday  or  Tuesday,  December 

11th  or  December  12th. 

So  it  was  when  you  had  a  conversation 
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with  them,  with  one  of  them,  on  either  the  11th  or 
the  12th,  that  you  received  final  authorization 
for  the  letter  to  go  out,  correct? 

A.  I  believe  that's  correct. 

Q.  So  one  of  them,  either  Ms.  Tucker  or 
Mr.  Troester,  gave  final  authorization  to  send  the 
letter,  and  it  was  either  on  December  11th  or  on 
December  12th,  correct? 

A.  I  would  say  that  one  of  them  communicated 
final  authorization  on  one  of  those  dates,  and  I 
imagine  it  was  the  12th,  since  that's  the  date  the 
letter  went  out . 

Q.  If  one  of  them,  as  you  say,  communicated 
final  authorization,  where  did  that  final 
authorization  come  from? 

MR.  GARDNER:  Objection.  Vague. 

THE  WITNESS:  I  believe  it  would  have 

come  from  the  attorney  general . 

BY  MR.  HO: 

Q.  Okay.  Let's  talk  about  Exhibit  17,  the 
December  12th,  2017,  letter  that's  in  front  of 

you  . 
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same  letter. 

Q.  So  the  first 


reading  the  first  page 


doe  sn ' t  refresh  your  recollection  as  to  whether  or 

not  this  is  the  letter? 

A.  It  appears  to  be  the  letterj| 

Q.  Okay.  The  letter  signed  by  Mr.  Gary 
represents  the  Department  of  Justice's  final 
decision  and  statement  of  position  with  respect  to 

the  issue  of  the  citizenship  question  on  the 

census,  correct? 


A.  Yes. 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


© 

© 

© 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-4  Filed  01/07/19  Page  129  of  286 


Page  162 

Q.  And  this  letter  represents  the  views  of 
the  Department  of  Justice,  connect? 

A .  Correct . 

Q.  And  Attorney  General  Sessions  agrees  with 
the  views  expressed  in  this  letter,  correct? 

MR.  GARDNER:  Objection.  Calls  for 

speculation.  Lack  of  foundation. 

THE  WITNESS:  I  can't  speak  for  what 

Attorney  General  Sessions  believes  or  does  not 
believe . 

BY  MR.  HO: 

Q.  You  believe  that  the  attorney  general 
agrees  with  the  views  expressed  in  this  letter, 
correct  ? 

MR.  GARDNER:  Objection.  Lack  of 

foundation.  Calls  for  speculation. 

THE  WITNESS:  I  would  be  speculating.  I 

don't  think  I  can  answer  that  question. 

BY  MR.  HO: 

Q.  Mr.  Gore,  can  you  look  at  what  we  marked 
earlier  as  Exhibit  12  --  I'm  sorry,  Exhibit  2.  It 

was  your  testimony  in  Congress. 
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A.  Uh-huh. 

Q.  Please  turn  to  page  23|| 

A .  Sure . 

Q.  Sorry.  I  think  I  meant  page  24.  Oh,  noP 
no.  I'm  sorry.  I  had  it  right.  Page  23. 

The  fourth  paragraph  down  here,  there's  a 
question  from  Member  Lynch:  "This  is  Attorney 

General  Sessions  you're  talking  about." 

Your  answer  is,  "It  represents  the  view 
of  the  department,  so  I  believe  the  attorney 

general  agrees  with  that  view.  Yes." 

That  was  your  testimony  in  Congress, 

correct  ? 

A.  Yes. 

Q.  And  you  gave  truthful  testimony  that  day|| 
correct  ? 

A.  I  did. 

Q.  Are  there  any  reasons  that  the  Department 
of  Justice  has  for  wanting  a  citizenship  question 
on  the  census  that  were  communicated  to  the 
Department  of  Commerce  but  are  not  contained  in 
this  letter? 
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1 

MR.  GARDNER:  To  the  extent  you're  asking 

2 

for  a  yes  or  no,  you  may  answer  that  question. 

3 

THE  WITNESS:  I  don't  know. 

4 

BY  MR.  HO: 

5 

Q.  Are  there  any  --  just  to  be  clear,  there 

6 

are  no  reasons  that  you're  aware  of  that  the 

• 

Department  of  Justice  wants  a  citizenship  question 

8 

on  the  2020  census  that  are  not  reflected  in  thisl 

® 

letter,  correct?! 

10 

A.  That's  correct.!  (I'm  aware  of  no  such 

11 

reasons . 

12 

Q.|  This  letter  is  addressed  to  Dr.  Ron 

13 

Jarmin,  correct? 

14 

A .  Yes,  it  is. 

11 

Q.|  And  Dr.  Jarmin  is  the  acting  director  of 

16 

the  Census  Bureau,  correct?! 

If 

A.  That's  my  understanding.  Yes| 

18 

Q.  Why  is  the  letter  addressed  to  him? 

19 

A.  Because  he  is  the  acting  director  of  the 

20 

Census  Bureau. 

21 

Q.  Why  isn't  it  addressed  to  someone  from 

22 

the  Department  of  Commerce? 

Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-4  Filed  01/07/19  Page  132  of  286 


Page  165 

A.  I  believe  that  you  showed  me  a  letter 
earlier  that  was  sent  from  the  Department  of 
Justice  to  then  Acting  Director  Thompson.  And  so 
I  understand  it  to  be  the  practice,  when  the 
Department  of  Justice  wants  additional  questions 
or  information  collected  by  the  Census  Bureau, 
either  through  the  census  or  the  ACS  or  some  other 
instrument,  to  address  that  request  to  the  head  or 
acting  head  of  the  Census  Bureau. 

Q.  You're  aware  that  Dr.  Jarmin  has  worked 
at  the  Census  Bureau  for  25  years? 

A.  I'm  not  aware  of  that,  no. 

Q.  Okay.  You're  aware  that  Dr.  Jarmin  has  a 
Ph . D .  in  economics? 

A.  I  take  from  his  title  that  he  has  a  Ph . D . 
in  something.  I  don't  know  what  it's  in. 

Q.  Who  do  you  think  knows  more  about  the 
accuracy  of  various  forms  of  CVAP  data,  Dr.  Jarmin 

or  you? 


MR.  GARDNER:  Objection.  Calls  for 

speculation.  Lack  of  foundation. 

THE  WITNESS:  I  have  no  idea. 
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BY  MR.  HO: 

Q.  You  have  no  idea  whether  or  not  the 
director  of  the  Census  Bureau  knows  more  about  the 
accuracy  of  various  forms  of  CVAP  data  than  you 
do  ? 

MR.  GARDNER:  Objection.  Calls  for 

speculation.  Lack  of  foundation. 

THE  WITNESS:  Again,  I  don't  know 

anything  about  Mr.  Jarmin  --  Dr.  Jarmin's 
background  or  the  work  he ' s  done  at  the  Census 
Bureau.  So  I  have  no  basis  to  answer  that 
question . 

BY  MR.  HO: 

Q.  Do  you  think  that  you  know  more  about  the 
accuracy  of  various  forms  of  CVAP  data  than  the 
professionals  at  the  Census  Bureau? 

MR.  GARDNER:  Objection.  Calls  for 

speculation.  Lack  of  foundation. 

THE  WITNESS:  Again,  I  don't  know  what 

the  professionals  at  the  Census  Bureau  know  or 

don ' t  know . 
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BY  MR.  HO: 

Q.  If  the  professionals  of  the  Census  Bureau 
told  you  that  a  particular  form  of  CVAP  data  were 
the  most  accurate  form  of  CVAP  data  at  the  census 
block  level,  would  you  trust  their  judgment? 

MR.  GARDNER:  Objection.  Calls  for  a 

hypothetical . 

THE  WITNESS:  Again,  that  calls  for  a 

hypothetical,  and  I  would  want  to  know  more 
information  about  why  they  reached  that  decision 
or  that  judgment  and  what  other  information  were 
available  in  making  that  judgment. 

BY  MR.  HO: 

Q.  Do  you  have  any  background  in  statistics|| 
Mr .  Gor e  ? 

A.  No. 

Q.  No  graduate  degree  in  survey  --  I'm 


sorry,  in  anything  quantitative? 

A. 

No| 

Q. 

Any  experience  collecting  survey 

data?. 

A. 

I  think  I  did  a  survey  collection 

in 

college . 

But  other  than  that,  no  .1 
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Q.  Any  experience  assessing  the  statistical 
validity  of  survey  data? 

A.  No. 

Q.  You  know  that  people  in  the  Census  Bureau 
do  have  a  lot  of  experience  assessing  the 

statistical  validity  of  survey  data,  right? 

A.  I  imagine  that  there  are  people  in  the 
Census  Bureau  who  have  that  expertise  and 
experience.  I  don't  know  whether  Dr.  Jarmin  or 
anyone  else  in  particular  does.  And  I  couldn't 
identify  anyone  at  the  Census  Bureau  who  has  that 
expertise . 

Q.  But  you  would  expect  that  there  are 
people  in  the  Census  Bureau  with  expertise  in 

assessing  the  validity  of  various  forms  of  survey 
data,  wouldn't  you,  Mr.  Gore? 

A.  I  would  certainly  hope  so. 

Q.  And  you  don't  have  any  such  expertise, 
right? 

A.  That's  correct . 

Q.  Okay.  Prior  to  this  letter,  in  the 
entire  53-year  history  of  the  Voting  Rights  Act, 


601 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


© 

© 

© 

© 

e 

© 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-4  Filed  01/07/19  Page  136  of  286 

Page  169 

the  Department  of  Justice  had  never  requested  a 
citizenship  question  on  the  decennial  census 
questionnaire  that's  sent  to  every  household  in 

the  United  States,  correct? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  That  is  correct.  To  my 

knowledge . 

BY  MR.  HO: 

Q.  The  first  page  of  this  letter,  in  the 
first  paragraph,  the  second- to- last  sentence 
reads,  "To  fully  enforce  those  requirements,  the 
department  needs  a  reliable  calculation  of  citizen 
voting  age  population  in  localities  where  voting 
rights  violations  are  alleged  or  suspected.  As 
demonstrated  below,  the  decennial  census 
questionnaire  is  the  most  appropriate  vehicle  for 
collecting  that  data  and  reinstating  a  question  on 
citizenship  will  best  enable  the  department  to 
protect  all  American  citizens'  voting  rights  under 
Section  2 . " 

It's  the  position  of  the  Department  of 
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Justice  that  the  decennial  census  questionnaire  is 
the  most  appropriate  vehicle  for  collecting  CVAP 
data  for  purposes  of  VRA  enforcement,  correct? 

A.  Yes.  And  --  I  think  the  letter  speaks 
for  itself.  But  yes,  that's  the  position. 

Q.  And  the  letter  purports  to  establish  why 
the  decennial  census  questionnaire  is  the  most 

appropriate  vehicle  for  collecting  CVAP  data  for 

purposes  of  VRA  enforcement,  correct? 

A .  Correct . 

Q.  You  testified  in  Congress  that  your 
belief  is  that  the  decennial  census  questionnaire 

is  the  most  appropriate  vehicle  for  collecting 
CVAP  data  for  purposes  of  VRA  enforcement, 

correct  ? 

A.  I  believe  I  did.  Yes. 

Q.  Let's  look  at  page  2  of  the  Gary  letter. 
That's  what  I'm  going  to  refer  to  as  shorthand, 
this  request,  Exhibit  17. 

A.  Okay. 

Q.  So  the  second  paragraph  on  page  2,  the 
second  sentence  reads  --  it's  about  four  lines 
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down  --  "From  1970  through  the  2000  census,  the 
Census  Bureau  collected  citizen"  --  I'm  sorry. 

"From  1970  to  2000,  the  Census  Bureau 
included  a  citizenship  question  on  the  so-called 
long-form  questionnaire  that  it  sent  to 
approximately  one  in  every  six  households  during 
each  decennial  census." 

To  your  understanding,  is  it  accurate  to 
say  the  from  the  1970  through  the  2000  censuses, 

the  Census  Bureau  collected  citizenship 


information  through  the  census  long  form? 


A. 

That 

's  my  understanding. 

|Q| 

lAnd 

the  long  form  was  not  sent  to  every 

household  in 

the  United  States,  correct?) 

A. 

IT  hat 

's  my  understanding. 

|Q| 

If  he 

long  form  was  sent  to  a  sample  of 

households  in  the  United  States,  correct? 
A.  That  appears  to  be  correct. 


Q.  And  because  the  long  form  was  sent  only 
to  a  sample  of  households,  the  citizenship  data 
that  the  Census  Bureau  published  based  on 
long-form  responses  were  statistical  estimates, 
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way? 

A.  No.  That's  fine. 

Q.  So  you  agree  with  me  that,  if  you  take  a 
survey  sample  and  you  try  to  derive  general i zable 
data  from  that  survey  sample,  that  that 
generalized  data  would  be  a  statistical  estimate, 
correct  ? 

A .  Sure . 

Q.  Okay.  So  you  understand  that  citizenship 
data  derived  from  the  long  form  was  a  statistical 
estimate,  right,  Mr.  Gore? 

A.  What  I'm  trying  to  convey  to  you  --  let 
me  go  straight  to  the  heart  of  the  matter.  I'm 
not  sure  how  the  Census  Bureau  reported  this 
citizenship  data  in  these  years.  I  haven't  seen 
it,  so  I  don't  know. 

Q.  My  question  wasn't  about  the  how  the 
Census  Bureau  reported  it.  My  question  was  -- 

A.  I  think  that  was  your  question.  Your 
question  was  the  Census  Bureau  reported  it  in  a 
particular  way.  And  I  don't  know  that. 

Q.  My  question  was,  you  understand  that 
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citizenship  data  derived  from  the  long  form  would 
be  a  statistical  estimate,  correct? 

A.  I  believe  that  to  be  correct. 

Q.  Okay.  The  last  sentence  in  the  second 
paragraph  reads,  "For  years,  the  department  used 
the  data  collected  in  response  to  that  question  in 
assessing  compliance  with  Section  2  and  in 
litigation  to  enforce  Section  2's  protections 
against  racial  discrimination  in  voting." 

Where  the  letter  says,  "that  question," 
it's  referring  to  the  citizenship  question  on  the 
long  form,  correct? 

A.  Yes.  That  appears  to  be  correct. 

Q.  Okay.  So  for  years,  the  Department  of 
Justice  relied  on  citizenship  data  collected 
through  the  census  long  form  for  purposes  of  VRA 

enforcement,  correct? 

A.  That's  my  understanding.  Yes. 

Q.  And  after  the  long  form  was  di scont inued|| 
the  Department  of  Justice  began  re  lying  on 

citizenship  data  collected  through  the  ACS  for 
purposes  of  VRA  enforcement,  correct? 
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A .  Correct . 

Q.  And  --  so  it  would  be  accurate  to  say 
that  even  when  there  was  a  citizenship  question  on 

the  census  long  form,  the  Department  of  Justice, 
when  it  was  using  citizenship  data  for  purposes  of 

VRA  enforcement,  it  was  using  data  that  were 
statistical  estimates  based  on  a  sample,  correct? 

A.  I  believe  that's  correct,  if  I  follow 
your  question. 


Q.  So  it's  accurate  to  say  that  the 


Department 

of  Justice,  for  as  long  as  it's 

been 

enforcing  the  Voting  Rights  Act,  when  it's 

needed 

citizenship 

data,  it  has  always  relied  on 

statistical 

estimates  rather  than  hard  count  data, 

correct  ? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  To  the  best  of  my 

knowledge,  I  think  that's  correct. 

BY  MR.  HO: 

Q.  You're  not  aware  of  any  period  of  time  in 
which  the  Department  of  Justice  had  access  to  hard 
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count  citizenship  data  for  purposes  of  VRA 
enforcement,  are  you,  Mr.  Gore? 

A.  I'm  not  aware  of  that,  no. 

Q.  Now,  you're  aware  the  ACS  is  sent  to 
about  2  percent  of  households  in  the  United  States 
every  year,  right? 

A.  Sounds  about  right. 

Q.  And  you're  aware  that  the  Census  Bureau 
produces  different  estimates  based  on  the  ACS  in 

the  form  of  one-year  ACS  estimates  and  five-year 

ACS  estimates,  right,  Mr.  Gore? 


A.  That's  correct.  I  think  they  have 


three-year  ACS  estimates 

as 

well  ) 

Q. 

The  three-year 

ACS 

estimates  have 

been 

discontinued,  right,  Mr. 

Gor  e  ? 

A. 

That  could  be . 

I 

don ' t  know . 

Q. 

You  don't  know 

one 

way  or  the  other  if  - 

A. 

I  don ' t  -  - 

Q. 

--  the  three-year 

estimates  still 

exist  ? 

A. 

I ' m  aware  that 

they  existed  at  one 

t  ime  . 

(Q-l 

One-year  ACS  estimates  are  statistical 

estimates  based  on  a  single  year  of  ACS  survey 
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responses,  correct? 

A.  That's  my  understanding. 

Q.  And  five-year  ACS  estimates  are 
statistical  estimates  that  are  based  on  ACS 
responses  that  are  aggregated  from  a  consecutive 

five-year  period,  correct? 

A.  It's  my  understanding.  Yes. 

Q.  As  of  the  date  of  the  Gary  letter,  you 
understood  the  difference  between  one  -year  and 

five-year  ACS  estimates,  right? 

A.  Yes. 

Q.  ACS  one-year  estimates  are  intended  for 
use  --  let  me  start  that  again. 

The  Census  Bureau  intends  that  ACS 
one-year  estimates  be  used  for  areas  with  a 
population  larger  than  65,000,  right? 

A.  I  think  that's  right. 

Q.  Okay.  Let  me  show  you  a  document.  This 
is  a  screenshot  from  the  Census  Bureau  website. 
We'll  mark  it  as  Exhibit  18. 
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{Gore  Deposition  Exhibit  18  marked  for 

identification  and  attached  to  the 

transcript . ) 

BY  MR  .  HO  :| 

Q .  |  It's  a  screenshot  from  the  Census  Bureau 

6 

website  entitled,  American  Community  Survey  (ACS) : 

© 

When  to  use  one-year,  three-year,  or  five-year 

© 

estimates . 

© 

Do  you  see  this  table  titledf 

10 

Distinguishing  features  of  ACS  one-year,  one-yearl 

Hi 

supplemental,  three-year,  and  five-year  estimates, 

12 

Mr.  Gore? 

13 

A.  I  do,  yes. 

M 

Q.  And  the  far  left-hand  column  has 

U 

information  about  one-year  estimates,  correct? 

16 

A .  Correct . 

If 

Q.  And  do  you  see  in  the  third  row  of  that 

M 

table,  second  depending  on  whether  you  include  the) 

11 

header,  that  the  Census  Bureau  states  that) 

20 

one-year  estimates  are  data  for  areas  with 

21 

populations  of  65,000-plus? 

22 

A.  Yes,  I  see  that. 
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Q.  So  that  comports  with  your  unders tanding|| 
right,  that  one-year  ACS  estimates  are  intended 
for  use  only  in  areas  with  a  population  larger 

than  65,000,  correct? 

A.  Yes,  that's  correct. 

Q.  And  did  you  understand  that  one-year  ACS 
estimates  were  intended  for  use  in  areas  with  a 
population  over  65,000  as  of  the  date  of  the  Gary 

letter? 

A.  Yes. 

Q.  The  far  right-hand  column  of  the  table 
has  information  on  five-year  ACS  estimates.  Do 

you  see  that? 

A .  Yes ,  I  do . 

Q.  And  you  see  where  the  Census  Bureau 
indicates  that  five-year  ACS  estimates  have  the 

largest  sample  size  of  different  ACS  estimates? 

A.  I  do  see  that  on  this  chart.  Yes. 

Q.  You  don't  have  any  reason  to  doubt  that, 
right  ? 

A.  No. 

Q.  Okay.  And  you  see  where  on  the  chart  it 
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1 

states  --  the  Census  Bureau  states  that  five-year 

2 

ACS  estimates  are  data  for  all  areas,  correct? 

3 

A.  Yeah,  I  do  see  that. 

4 

Q.|  As  of  the  date  of  the  Gary  letter  on 

5 

December  12th,  2017,  were  you  aware  that  the 

6 

Census  Bureau  considers  five-year  ACS  estimates  to) 

© 

be  usable  data  for  all  geographic  areas  regardless) 

© 

of  population  size? 

© 

A.  Yes  1 

Ifl 

Q . |  All  rightj  Let's  talk  about  the  Gary 

11 

letter  a  little  bit  more.  Back  to  page  2.  fjFhe 

12 

second- to- last  paragraph,  the  last  sentence  reads,) 

11 

"The  ACS,  however,  does  not  yield  the  ideal  data 

li 

for  such  purposes  for  several  reasons  .  || 

11 

(In  the  sentence  when  the  letter  refers  to) 

11 

" such  purposes,"  that  means  for  purposes  of  VRA 

17 

enforcement,  correct? 

11 

A . |  It  refers  to  that  and  other  purposes! 

19 

Q.  Okay.  What  other  purposes? 

20 

A.  It  also  refers  to  use  by  state  and  local,) 

II 

jurisdictions  in  drawing  our  redistricting  plans. 

22 

Q.|  Redistricting  plans  for  purposes  of 
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compliance  with  the  Voting  Rights  Act,  correct? 

A.  Yes,  with  the  Voting  Rights  Act,  and  with 
other  federal  and  state  law  requirements. 

Q.  Why  would  you  need  ACS  citizenship  data 
to  draw  districts  to  comply  with  other  federal  and 

state  legal  requirements  other  than  Section  2  of 
the  Voting  Rights  Act? 

A.  Section  2  would  be  predominant.  I  don't 
know  eve  ry  state  law  requirement  that  mi  ght  be 

implicated  by  that.  There  might  be  state  law 
requirements  that  require  a  reference  to 
citizenship  data.  Currently,  to  my  knowledge, 
every  state  in  the  union  uses  total  population  to 
achieve  compliance  with  the  equal  protection 

clause's  one -per son/one -vote  mandate.  But  I 
believe  that  in  the  past  there  have  been 
jurisdictions  that  have  used  other  measures.  And 
whether  a  jurisdiction  might  choose  to  use  that 

measure,  I  don't  know  --  measure  of  citizenship  as 

opposed  to  something  else. 

Q.  You're  not  aware  of  jurisdictions  using 
ACS  data  for  purposes  of  complying  with  legal 
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requirements  other  than  Section  2  of  the  Voting 
Rights  Act,  right,  Mr.  Gore? 

A.  That  is  correct. 

Q .  Okay . 

A .  Yeah . 

Q.  So  when  you  say  that  --  sorry. 

When  the  letter  says  that  ACS  data  does 
not  yield  ideal  data  for  such  purposes,  the 
predominant  purpose  that  you're  referring  to  there 

for  which  the  ACS  is  not  ideal  is  Section  2 
compliance,  correct? 

A.  I  think  the  predominant  purpose  to  which 
the  letter  is  referring  is  Section  2  compliance. 
That ' s  correct . 

Q.  Okay.  After  the  letter  has  that 
statement,  there  are  four  bullet  points,  correct? 

A.  That  is  correct. 

Q.  Okay.  I  want  to  ask  you  about  each  of 
these  bullets . 

Let's  start  with  the  first  bullet  which 
reads,  "Jurisdictions  conducting  redistricting  and 
the  department,  in  enforcing  Section  2,  already 
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use  the  total  population  data  from  the  census  to 
determine  compliance  with  the  Constitution's 
one-person/one-vote  requirement  (see  Evenwel  v. 
Abbott,  136  S . Ct .  1120,  April  4th,  2016)  .  As  a 

result,  using  the  ACS  citizenship  estimates  means 
relying  on  two  different  data  sets,  the  scope  and 
level  of  detail  of  which  vary  quite 
significantly. " 

Did  I  read  that  right? 

A.  Yes,  you  did. 

Q.  Okay.  So  tell  me  if  I  have  this  right  || 
The  point  that's  being  expressed  in  this  bullet  is 
that  citizenship  data  from  the  ACS  is  not  ideal 
for  purposes  of  Section  2  compliance  and 
enforcement  because  ACS  citizenship  data  is  a 
different  data  set  that's  separate  and  apart  from 

the  total  population  data  derived  from  the 
decennial  census;  is  that  right? 

A.  I  believe  the  point  speaks  for  itself, 
and  I  think  the  way  you've  described  it  is  more  or 

less  correct . 

Q.  Okay.  Any  ways  in  which  the  way  I  just 
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described  it  strike  you  as  incorrect? 

A.  Not  as  I  sit  here  right  now,  no. 

Q.  Okay.  The  total  population  data  from  the 
decennial  census  used  for  redistricting  purposes 
is  part  of  what  the  Census  Bureau  calls  the 
PL94-171  data  file,  right? 

A  .  That ' s  right . 

Q.  Okay.  And  currently,  the  citizenship 
data  from  the  ACS  is  produced  as  part  of  a 
different  data  set,  the  CVAP  table  from  ACS  data 
produced  by  the  Census  Bureau,  correct? 

A.  That's  my  understanding,  yes. 

Q.  Now,  how  does  the  fact  that  the  decennial 
enumeration  data  is  in  one  data  set,  the  PL  data 
file,  whereas  the  ACS  citizenship  data  is  in  a 
different  data  set,  the  CVAP  table  --  how  does  the 
fact  that  they're  in  two  different  data  sets 
render  the  ACS  not  ideal  data  for  purposes  of 

Section  2  enforcement? 

A.  Particularly  for  a  map  drawer,  if  --  a 
map  drawer  drawing  a  map  in  Maptitude  or  some 

other  software  needs  to  have  both  of  these  forms 
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of  information  in  order  to  draw  districts  that 
comply  with  the  14th  Amendment  and  with  Section  2. 
And  map  drawers  currently  have  to  go  to  two 
different  data  sets  and  try  to  match  up  those  data 
sets  in  geography  and  specificity  to  the  block 

level  in  order  to  perform  that  function. 

If  all  of  the  data  were  available  in  the 
PL94-171  data  set,  they  wouldn't  have  to  do  that. 

And  experts  engaged  in  redistricting  litigation, 
including  analyzing  alleged  violations  of 
Section  2  and  proposed  remedial  plans  for  proven 
violations  of  Section  2,  could  use  a  single 
data  set  to  draw  maps  and  otherwise  to  analyze 
Section  2  claims. 

Q.  If  the  Census  Bureau  could  produce 
citizenship  data  as  part  of  the  PL  data  file 

without  including  a  citizenship  question  on  the 
census,  would  that  resolve  the  concern  that's 
expressed  in  this  bullet  point? 

MR.  GARDNER:  Objection.  Calls  for  a 

hypothetical . 

THE  WITNESS:  Yeah,  again,  that's 
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hypothetical.  I  don't  know  they  can  do  that 
either  as  a  matter  of  law  or  technical  capacity|| 

And  I  think  --  so  I  don't  know  the  answer  to  that 
question . 

BY  MR.  HO: 

Q.  But  if  the  Census  Bureau  came  to  you  and 
said,  Mr.  Gore,  you've  requested  --  or  the 
department  has  requested  a  citizenship  question  on 
the  census;  one  of  the  reasons  why  is  because  the 
citizenship  data  we're  currently  giving  you  is  in 
a  different  data  set,  but  we've  got  a  solution  for 
you;  we're  going  to  put  it  all  in  one  data  set, 
and  we've  got  a  way  of  doing  that  without 
including  a  citizenship  question  on  the  census, 
would  that  resolve  the  bullet  --  the  concerns 
expressed  in  this  bullet? 

MR.  GARDNER:  Objection.  Calls  for  a 

hypothetical.  Also,  objection,  form. 

THE  WITNESS:  Again,  I  can't  engage  in  a 

hypothetical  on  that. 

BY  MR.  HO: 

Q.  Would  you  be  interested  in  learning  from 
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the  Census  Bureau  if  the  Census  Bureau  came  to  you 
with  that  suggestion? 

MR.  GARDNER:  Objection.  Hypothetical. 

THE  WITNESS:  Again,  that's  a 

hypothetical.  I  can’t  engage  in  a  hypothetical. 

BY  MR.  HO: 

Q.  You  don't  know  whether  or  not  you'd  be 
interested  in  a  proposal  from  the  Census  Bureau  to 

give  you  CVAP  data  as  part  of  the  PL  data  file 

without  including  a  citizenship  question  on  the 

census  ? 

MR.  GARDNER:  Same  objection. 

THE  WITNESS:  Again,  you're  asking  me  a 

hypothetical  without  fleshing  out  all  the  facts 

and  circumstances,  so  I  can't  tell  you  how  anyone|| 

the  department  or  anyone  else,  would  respond  to 

that  j| 

BY  MR.  HO: 

Q.  Has  anyone  with  technical  knowledge  of  -- 
strike  that.  Never  mind. 

Prior  to  the  Department  of  Justice's 
reliance  on  the  ACS,  the  citizenship  data  from  the 
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Census  Bureau  that  DOJ  used,  we  established 
earlier,  that  came  from  the  census  long  form, 
correct  ? 

A .  Correct  . 

Q.  And  the  census  long  form  citizenship  data 
was  not  produced  as  part  of  the  PL  data  file, 
correct  ? 

A.  I  don't  know  the  answer  to  that  question. 

Q.  Okay.  So  you're  not  aware  of  any  time 
where  the  Department  of  Justice,  in  enforcing  the 

Voting  Rights  Act,  had  a  single  data  set  which  had 
total  population  data  and  citizenship  data  in  it, 
right,  Mr.  Gore? 

A.  I'm  not  aware  one  way  or  the  other. 

Q.  Okay.  So  the  bullet  in  this  letter  is 
not  expressing  a  preference  for  a  return  to  a 
prior  point  in  time  when  DOJ  had  total  population 
data  and  citizenship  data  in  a  single  data  set, 
correct  ? 

A.  Again,  I  don't  know  the  answer  to  that 
question  because  I  don't  know  what  occurred  at  a 
prior  point  in  time,  as  I've  just  testified. 
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Q.  But  you're  not  saying  that  --  this  letter 
is  not  saying  that  there  was  a  prior  point  in  time 
in  which  the  Department  of  Justice  had  both  total 

population  and  citizenship  data  in  a  single  data 
set,  correct? 

A.  I  think  the  letter  speaks  for  itself,  and 
this  particular  bullet  doesn't  say  that. 

Q.  Okay.  Are  you  aware  of  a  case  where  the 
Department  of  Justice  was  unable  to  succeed  on  a 
VRA  claim  because  citizenship  data  and  total 
population  data  were  in  two  different  data  sets? 

MR.  GARDNER:  I'm  going  to  object  to  the 

extent  that  that  calls  for  the  disclosure  of 
information  subject  to  law  enforcement  privilege. 

You  can  answer  that  question  to  the 
extent  you  can  do  that  without  disclosing 
privileged  information. 

THE  WITNESS:  I'm  not  aware  of  any  such 

publicly  disclosed  case. 

BY  MR.  HO: 

Q .  Okay . 

MR.  HO:  So  I'm  going  to  sometimes  ask 
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questions  about  whether  or  not  DOJ  has  been  able 


not  aware  of  any  of  those  cases  being  unsuccessful 
because  citizenship  data  and  total  population  data 
were  in  two  different  data  sets,  correct? 

A.  That's  correct.  Again,  we're  not  talking 
about  cases  that  weren't  filed.  And,  obviously, 
any  case  that  was  filed  was  a  case  that  the 
Department  of  Justice  believed  it  could  win. 

Q.  Okay.  You're  not  aware  of  any  case  filed 
by  any  plaintiff  anywhere  under  the  Voting  Rights 

Act  where  the  claim  failed  because  of  the  fact 
that  total  population  data  and  citizenship  data 
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were  in  two  different  data  sets,  correct? 

A.  Again,  that's  correct  with  respect  to 
cases  that  were  actually  filed.  And  we're  not 
talking  about  cases  that  weren't  filed. 

Q.  You're  not  aware  of  a  case  --  and  I'm  not 
even  going  to  talk  about  the  Department  of 
Justice  --  where  people  have  talked  about  filing  a 

case  publicly,  but  said,  you  know  what,  we're  just 

no  t  going  to  file  this  case  because  population 

data  and  citizenship  data,  they're  in  two 

different  data  sets,  right? 

MR.  GARDNER:  Objection  to  form. 

THE  WITNESS:  I  believe  that's  right,  as 

I  understand  your  question. 

BY  MR.  HO: 

Q.  The  second  bullet  here,  which  is  on  page 
3,  top  of  page  3,  reads,  "Because  the  ACS 
estimates  are  rolling  and  agg  regated  into 
one-year,  three-year,  and  five-year  estimates, 

they  do  not  align  in  time  with  the  decennial 

census  data.  Citizenship  data  from  the  decennial 
census,  by  contrast,  would  align  in  time  with  the 
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total  and  voting  age  population  data  from  the 
census  that  jurisdictions  already  use  in 
redistricting. " 

Did  I  read  that  right? 

A.  Yes,  you  did. 

Q.  The  point  that's  being  expressed  -  -§ 
correct  me  if  I'm  wrong  --  in  this  bullet  is  that 
citizenship  data  from  the  ACS  is  not  ideal  for  VRA 

enforcement  purposes  because  ACS  citizenship  data 

purportedly  does  not  align  in  time  with  the 

decennial  census  data,  correct? 

A.  That's  correct. 

Q.  What  do  you  mean  when  you  say  that  ACS 
citizenship  data  do  not  align  in  time  with  the 
decennial  census? 

A.  What  do  I  mean  or  what  does  the 
department  mean? 

Q.  What  does  the  department  mean? 

A.  I  believe  what  the  department  means  is  -- 
it  dovetails  with  the  conversation  we  had  just  a 

moment  ago  about  what  the  ACS  data  are . 

So  the  ACS  data  are  --  at  least  for  the 
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five-year  estimates,  are  rolling.  So  they 
represent  some  estimate  over  five  consecutive 
years.  And  the  one-year  estimate  is  a  snapshot  of 
one  single  year. 

Now,  the  citizenship  data  from  the 
decennial  census  is  a  recording  of  data  at  that 
point  in  time,  and  the  ACS  data  doesn't  always 

align  with  that  particular  point  in  time.  So  you 
may  be  measuring  citizenship  data  from,  if  you're 

using  a  five-year  estimate,  four  or  five  years 

before  the  census  or  four  or  five  years  after  the 
census.  And  jurisdictions  use  the  total 
population  data  in  the  census,  and  courts  use  that 
as  well,  throughout  the  entire  decade. 

Q.  So  is  it  your  understanding  that  when 
experts  give  testimony  in  VRA  cases  using 
five-year  ACS  estimates  for  CVAP,  that  they  are 
unable  to  give  testimony  about  CVAP  rates  that 
align  in  time  with  the  decennial  census? 

A.  My  understanding  is  that  they  may  or  may 
not  be  testifying  as  to  CVAP  levels  that  align 
with  the  census.  It  might  be  possible  that  they 
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do  that  in  some  cases;  in  other  cases,  they  might 
be  looking  to  data  that  predates  the  census  or 
post-dates  the  census,  again,  because  it's  a 
five-year  window  as  opposed  to  the  same  snapshot 
in  time  as  the  decennial  census. 

Q.  Are  you  aware  of  a  filed  case  by  the 
Department  of  Justice  under  the  Voting  Rights  Act 

where  the  department  was  unable  to  succeed  on  a 

VRA  claim  because  of  the  fact  that  ACS  citizenship 

data  does  not  align  in  time  with  the  decennial 

census  data? 

A.  I  am  not  aware  of  any  such  filed  case. 

Q.  Okay.  Are  you  aware  of  any  case  filed  by 
any  plaintiff  anywhere  where  the  court  found 

that  --  against  the  plaintiffs  because  the  ACS 
data  does  not  align  in  time  with  the  decennial 
census  ? 

A.  I  am  not  aware  of  any  such  filed  case. 

Q.  Are  you  aware  of  any  plaintiff  ever 
declining  to  file  a  case  because  ACS  data  --  and 

I'm  not  talking  about  the  department,  not  filed 
cases,  because  I  understand  that  that's 
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privileged . 

But  just  based  on  your  knowledge  as 
someone  who's  knowledgeable  about  the  Voting 
Rights  Act,  are  you  aware  of  any  case  where  any 
plaintiff  outside  of  DOJ  did  not  bring  a  case 

under  Section  2  of  the  Voting  Rights  Act  because 
ACS  data  does  not  align  in  time  with  the  decennial 
census  ? 

A.  I  'm  not  aware  of  that,  and  certainly  not 
aware  of  it  from  any  public  information. 

Q.  Okay.  Third  bullet,  which  is  the  second 
on  this  page,  reads,  "The  ACS  estimates  are 
reported  at  a  90  percent  confidence  interval,  and 
the  margin  of  error  increases  as  the  sample  size 
and,  thus,  the  geographic  area  decreases.  See 
U.S.  Census  Bureau  glossary,  confidence  interval 
(American  Community  Survey) ,  available  at"  --  and 
then  there's  a  website.  I'm  not  going  to  read  the 
URL  . 


After  the  URL,  it 
decennial  census  is  a  full 
population . " 


says,  "By  contrast, 
count  of  the 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-4  Filed  01/07/19  Page  162  of  286 


1 

2 

3 

4 

8 

6 

8 


10 

11 

12 

13 

14 

15 

16 
17 


Page  196 

Did  I  read  that  right  -- 
A.  Yes. 

Q.  --  other  than  the  URL? 

Okay.  When  the  letter  says,  "margin  of 
error,"  what  do  you  understand  that  to  mean? 

A.  Because  the  ACS  estimates  are  estimates, 
and  not  a  hard  count,  there's  an  associated  margin 

in  which  --  that  the  Census  Bureau  assigns  a 
value,  usually  a  percentage,  that  the  Census 

Bureau  assigns  to  convey  that,  from  a  matter  of 

statistics,  it  has  confidence  that  the  true  result 
is  somewhere  within  that  range.  And  that's 
referred  to  as  the  margin  of  error. 

Q.  Okay.  So  something  like,  you  know, 

91  percent  --  this  is  just  an  example;  I  just  want 
to  see  if  we  understand  margin  of  error  the  same 

way  --  91  percent  of  the  voting  age  people  in  this 


area  are 

citizens  plus 

or 

minus  2  percentage 

points? 

A. 

I  believe  the 

plus  or  minus  is  my 

understanding  of  what 

the 

margin  of  error  is. 

Q.  Means  it  could  be  --  if  the  point 
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1 

estimate  is  91  percent,  it  could  be  89  --  and  it's 

2 

plus  or  minus  2  points,  it  could  be  89,  it  cold  be 

0 

93;  somewhere  in  that  range? 

4 

A.  That's  my  understanding. 

5 

Q.|  And  you'd  agree  with  me  that  estimates 

6 

with  a  smaller  margin  of  error  are  more  precise 

0 

than  an  estimate  with  a  bigger  margin  of  error, 

0 

right  ? 

0 

A.  Yes  1 

io 

Q . |  Now,  the  point  that's  being  expressed  ini 

11 

this  bullet  is  that  citizenship  data  from  the  ACS 

12 

fls  not  ideal  for  purposes  of  VRA  enforcement 

(13 

because  ACS  citizenship  data  has  a  margin  of  error 

M 

that  increases  as  you  get  to  smaller  and  smaller 

15 

geographic  units,  correct?) 

16 

A.  That's  correct. 

11 

Q.|  OkayB  (And  the  letter  contrasts  those  ACS) 

li 

estimates  with  those  margins  of  error  with 

11 

decennial  census  data,  which  are  a  full  count  of 

20 

the  population,  right? 

21 

A.  That's  correct. 

22 

Q.  You're  aware  that  decennial  census  data 
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that's  published  at  the  block  level  also  has  a 
margin  of  error  associated  with  it;  it's  just  not 
publ  i  shed  by  the  Census  Bureau,  right? 

A.  I'm  aware  of  that.  Yes. 

Q.  You  were  aware  --  so  --  I'm  sorry. 

As  of  the  date  of  the  Gary  letter,  were 
you  already  aware  that  the  decennial  enumeration 

data  contained  margins  of  error? 

A.  I  was  aware  generally  that  there  were 
margin  of  errors  that  the  Census  Bureau  imputed  to 

that  data.  I  don't  know  what  those  margins  were. 

Q.  But  as  of  the  date  of  the  Gary  letter, 
you  knew  that  even  what  is  referred  to  in  the  Gary 
letter  as  full  count  data  has  margins  of  error 
associated  with  it,  too,  correct? 

A.  Yes. 

Q.  Okay.  The  Gary  letter  doesn't  mention 
that  full  count  data  from  the  decennial  census  has 
margins  of  error,  does  it? 

A.  It  doesn't  appear  to,  no. 

Q.  Okay.  So  just  so  I'm  clear  here,  the 
Gary  letter  contrasts  full  count  decennial  census 
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quote,  full  count  of  the  population,  correct? 


A  . 

No,  that 

'  s 

incorrect . 

Q. 

The  lett 

er 

reads  -- 

A  . 

It's  not 

a 

confidence  interval  or  a 

margin 

of  error . 

It 

's  a  confidence  interval 

margin 

of  error . 

Q.  Okay.  So  let's  try  this  again. 

A .  Please . 

Q.  The  ACS  data  is  criticized  in  this  bullet 
as  having  a  margin  of  error,  correct? 

A.  I  don't  believe  it's  criticized.  I 
believe  it's  described  as  having  a  margin  of 
error . 

Q.  Okay.  So  let's  try  that  again.  The  ACS 
data  are  described  in  this  bullet  as  having  a 
margin  of  error,  correct? 

A.  That's  correct. 

Q.  And  the  letter  reads,  "By  contrast , 
decennial  census  data  is  a  full  count  of  the 
population,"  correct? 

A.  That's  correct. 

Q.  And  the  bullet  does  not  mention  that 
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decennial  census  data  have  margins  of  error 
associated  with  them,  correct? 

A.  That's  correct,  as  I've  already 
testified . 

Q.  Okay.  Now,  when  citizenship  data  was 
derived  from  the  long  form  questionnaire,  that  was 
data  that  also  had  a  margin  of  error  associated 
with  it,  correct? 

A.  I  would  imagine  that ' s  correct . 

Q.  Okay.  So  you'd  agree  that,  as  far  as  you 
know,  the  Department  of  Justice,  when  it's  relied 
on  citizenship  data,  that  citizenship  data  has 
always  had  a  margin  of  error  associated  with  it, 
correct  ? 

A.  That's  my  understanding. 

Q.  Okay.  This  letter  doesn't  mention  the 
fact  that  citizenship  data  collected  from  the 
census  long  form  were,  like  the  ACS,  also 
statistical  estimates  with  a  margin  of  error 
associated  with  them,  correct? 

A.  I'm  sorry,  can  you  repeat  the  question? 

Q .  Sure . 
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This  letter,  the  Gary  letter,  it  doesn't 
mention  the  fact  that  citizenship  data  collected 
from  the  long  form  were  statistical  estimates  with 
a  margin  of  error  associated  with  them,  just  like 
the  ACS,  correct? 

A.  If  I  can  just  say,  I  think  what  you  mean 
is  citizenship  data  reported  from  the  long  form 
questionnaire,  not  collected  by  the  long  form 
questionnaire . 

But  my  understanding  is  that,  yes, 
citizenship  data  reported  from  the  long  form 
questionnaire  were  estimates. 

Q.  And  the  letter  doesn't  mention  the  fact 
that  citizenship  data  collected  from  the  long  form 

questionnaire  and  reported  from  the  long  form 
questionnaire  were,  like  the  ACS,  also  statistical 

estimates  that  had  margins  of  error,  correct? 

A.  I  think  that's  correct  with  respect  to 
reported  from  the  long  form  questionnaire.  I 

don't  know  if  that's  correct  with  respect  to 
collected  by  the  long  form  questionnaire  because  I 

don't  know  if  the  Census  Bureau  engaged  in 
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statistical  estimates  when  it  was  actually 
collecting  the  responses  to  the  long  form 
questionnaire . 

Q.  Thank  you. 

The  letter  doesn't  mention  that  the 
Department  of  Justice  has  always  relied  on 
statistical  estimates  of  citizenship  with  margins 

of  error  for  purposes  of  VRA  enforcement,  does  it? 

A.  I  believe  that's  correct.  Again,  the 
letter  speaks  for  itself. 

Q.  Okay.  You're  not  aware  of  a  single  filed 
case  by  the  Department  of  Justice  where  the 
Department  of  Justice  was  unable  to  succeed  on  a 
VRA  claim  because  of  the  fact  that  the  CVAP  data 
on  which  DOJ  was  relying  was  a  statistical 
estimate  with  a  margin  of  error  that  increases  as 
the  geographic  area  decreases,  correct? 

A.  I  am  not  aware  of  any  such  filed  case. 

Q.  You're  not  aware  of  any  case  where  a 
plaintiff  was  unable  to  succeed  on  a  VRA  claim 

because  of  the  fact  the  five-year  ACS  citizenship 

data  have  a  margin  of  error  associated  with  them, 
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correct  ? 

A.  Five-year  estimates?  That's  correct. 

Q.  Okay.  You're  not  aware  of  any  case  where 
plaintiffs,  other  than  DOJ,  declined  to  bring  a 
VRA  case  --  let  me  start  that  question  again. 

You're  not  aware  of  any  case  where 
plaintiffs  declined  to  bring  a  VRA  claim  because 

ACS  data  are  statistical  estimates  with  a  margin 

of  error,  correct? 

A.  That  is  correct.  I  am  aware  of  one  case 
in  which  a  court  held  that  the  one-year  ACS 
estimate,  because  of  its  associated  margin  of 
error,  was  insufficiently  reliable  to  allow  the 
plaintiff  in  that  case  to  proceed  with  a  Section  2 

claim . 

Q.  Right.  That's  the  Benavidez  case,  right? 
A.  That  is  correct. 

Q.  We'll  talk  about  that  in  a  bit,  but  I 
want  to  talk  about  something  else  first. 

(Gore  Deposition  Exhibit  19  marked  for 
identification  and  attached  to  the 
transcript . ) 
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BY  MR.  HO: 

Q.  I'm  going  to  show  you  a  document  that's 
marked  as  Exhibit  19. 

MR.  HO:  You  guys  have  seen  this  on  your 

side.  It  was  used  in  the  Abowd  30(b)  (6) 
deposition . 

BY  MR.  HO: 


Q.  I'm  going  to  represent  to  you  that  this 
is  a  map  derived  from  census  data  from  the  Census 
Bureau  website.  And  it  was  joined  with  Tiger 
files  to  show  census  blocks  in  the  Fort  Myers, 
Florida,  area  with  total  population  numbers  for 
each  census  block. 

So  the  lines  represent  the  borders  of 
census  blocks .  The  numbers  represent  the  total 
population  in  each  census  block.  Okay? 

Everything  I  say  make  sense  to  you? 

A.  I  accept  your  representation. 

Q .  Thank  you .  Okay . 

So  I  just  want  to  try  to  understand  DO J ' s 
position  here  about  why  you  need  CVAP  data  at  the 

block  level . 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-4  Filed  01/07/19  Page  171  of  286 


m 

m 

m 

4 

8 

6 

8 


10 

11 

12 

13 

14 

15 

16 
17 


Page  206 

Is  it  correct  that  the  Department  of 
Justice,  when  you  look  at  a  map  like  this  and  you 
want  to  bring  a  Section  2  case,  and  you  see  these 

population  numbers  here,  you  want  to  know  how  many 

of  the  people  in  each  of  these  blocks  with  hard 

count  numbers  are  voting  age  citizens  as  opposed 
to  simply  having  a  statistical  estimate  of  the 

voting  age  citizens  in  each  block,  correct? 

MR.  GARDNER:  Objection  to  the  extent 

that  that  calls  for  information  that  is  subject  to 

deliberative  process  privilege. 

To  the  extent  you  can  answer  that 
question  without  divulging  that  information,  you 
may  do  so . 

THE  WITNESS:  The  position  of  the 

Department  of  Justice  is  that  we  want  to  have  the 

most  complete,  accurate,  reliable  data  we  can 
possibly  have. 

We  have  the  ACS  data.  We  have  been 
bringing  cases  using  the  ACS  data.  We  believe 
that  having  a  hard  count  citizenship  data  from  the 

census  questionnaire  would  give  us  another 
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data  point  that  we  could  use  to  identify 

jurisdictions  for  potential  Section  2 
investigations  and  enforcement. 

I  don't  believe  it's  disputed  by  anybody 
that  a  litigant,  any  plaintiff,  the  Department  of 

Justice  or  a  private  plaintiff,  needs  block-level 
data  in  order  to  bring  Section  2  redistricting 

claims  --  now,  whether  that's  derived  from  the  ACS 
or  from  some  other  source  --  because  when 
jurisdictions  draw  districts  to  achieve  equal 

population,  they  use  block-level  data. 

So,  for  example,  on  this  map  you've 
handed  me,  a  map  drawer  might  draw  various  lines 
through  this  area.  And  understanding  what 
population  is  moving  between  those  areas  and  what 
the  citizenship  composition  and  the  racial 
composition  of  those  areas  is  is  essential  to 
identifying  potential  Section  2  violations. 

BY  MR.  HO: 

Q.  Okay.  So  let's  look  at  the  middle  of  the 
map.  Do  you  see  where  it  says  Lee? 

A.  Yes. 
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This  is  one  point  of  data  that  we  would  want  to 
use,  and  we're  using  other  data  as  well  to 
identify  potential  Section  2  investigations  and 
enforcement  actions. 

BY  MR.  HO: 

Q.  So  the  way  things  work  right  now  is,  you 
take  an  ACS  estimate  of  the  percentage  of  voting 
age  people  in  a  census  block  who  are  citizens,  and 
then  you  look  at  the  census  blocks  within  that  -- 
sorry.  You  look  at  the  individual  census  blocks 
within  that  census  block  group,  and  then  you 
estimate  how  many  of  the  people  in  that  census 
block  are  actually  citizens  of  voting  age  based  on 
the  ACS  estimate,  right? 

A.  I  think  that's  right  to  the  extent  I 
understood  your  question.  I  believe  what  you're 
saying  is  the  ACS  data  is  reported  at  the  census 
block  group  level,  and  then  estimates  can  be 
derived  for  individual  census  blocks  based  on  that 
data  at  the  group  level . 

Q.  Right.  So  let's  take  this  block  of  five 
people.  Right?  If  the  block  group  that  this  was 


601 
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in,  the  ACS  reported  60  percent  of  the  people  in 
that  block  group  are  citizens,  what  you  would  do 
right  now  is  you  take  that  60  percent  number  and 

then  you  apply  it  to  the  individual  blocks.  So 

you  would  look  at  this  group  of  five  and  you'd 

say,  well,  our  estimate  is  three  of  those  five 
people  are  citizens,  correct? 

MR.  GARDNER:  Objection.  Form. 

Objection.  Hypothetical. 

THE  WITNESS:  That  would  be  one  way  to 

estimate  census  block  citizenship  data  from  an  ACS 
estimate  at  the  block  group  level. 

BY  MR.  HO: 

Q.  And  what  the  Department  of  Justice  is 
saying  is  that  we  have  these  estimates,  but  we'd 
also  like  a  hard  count,  because  if  we  had  the 
decennial  census  questionnaire  out  there  and  had 

the  citizenship  question  posed,  we  would  know  with 

a  hard  count  instead  of  an  estimate  --  instead  of 
only  an  estimate  --  how  many  of  those  five  people 

are,  in  fact,  citizens,  correct? 

MR.  GARDNER:  Objection.  Form. 
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THE  WITNESS:  That's  more  or  less 

correct.  I  believe  we  want  to  have  the  best,  most 
accurate  and  most  complete  data  we  can  possibly 

haveH 

BY  MR.  HO: 

Q.  Okay.  Now,  you  know  that  the  only  data 
the  Census  Bureau  makes  available  to  DOJ  is 
aggregate  statistical  data  over  a  geographical 
area  and  not  individual  census  responses,  right? 

A.  That's  correct. 

Q.  And  your  understanding  is  that  individual 
responses  to  the  census  questionnaire  by  law  have 
to  stay  with  the  Census  Bureau  and  can't  be  shared 
with  the  Department  of  Justice  or  the  public, 
correct  ? 

A.  That  is  my  understanding.  Correct. 

Q.  And  the  reason  why  the  Census  Bureau  can 
only  give  you  that  aggregate  statistical 
information  covering  a  geographical  area  rather 
than  an  individual  response  is  because  title  13 
prohibits  disclosure  of  individual  responses  to 
the  census,  correct? 
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THE  WITNESS:  I  haven't  studies  title  13, 

so  I  don't  know  the  exact  parameters  of  it. 

BY  MR.  HO: 

Q.  Well,  you  just  told  me  before  that 
individual  census  responses  are  prohibited  from 
disclosure.  You  understand  that,  right? 

A.  I  do. 

Q .  Okay . 

A.  What  I  don't  know  is  what  exceptions,  if 
any,  apply  to  that  particular  prohibition.  As  a 
general  matter,  I  understand  that  that's  a 
prohibition.  I've  not  studied  the  issue,  and  so 
I'm  not  in  a  position  to  give  a  legal  opinion  on 
it  one  way  or  the  other.  But  that's  my  --  what  I 
testified  to  before  was  my  general  understanding 
of  title  13 . 

Q.  Okay.  Your  expectation  is  that  when  you 
requested  a  citizenship  question  on  the  census 

questionnaire,  that  the  Census  Bureau  was  going  to 

include  it,  collect  that  information,  and  give  it 

to  the  Department  of  Justice  on  a  block-by-block 

level,  correct? 
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A.  Yes. 

Q.  Okay.  How  can  the  Census  Bureau  give  you 
block-by-block  information  based  on  responses  to 
the  census  questionnaire  for  this  block  with  one 
person  on  it  without  telling  you  how  that  person 
responded  to  the  citizenship  question  on  the 
census  questionnaire? 

MR.  GARDNER:  Objection.  Calls  for  a 

legal  conclusion.  Lack  of  foundation. 

THE  WITNESS:  Again,  I  haven't  studied 

the  question  as  a  legal  matter.  I  would  not 
anticipate,  in  any  event,  that  the  Census  Bureau 
would  provide  an  individual's  actual  questionnaire 
to  the  Department  of  Justice  in  connection  with 
our  request . 

BY  MR.  HO: 

Q.  That  wasn't  my  question  about  whether  or 
not  they  were  going  to  give  you  a  questionnaire. 

You  want  individual  block-level  data 
derived  from  the  census  questionnaire  -- 

A.  I  actually  think  it  was  your  question. 
Because,  as  I  understand  title  13,  it's  a 
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prohibition  on  providing  the  individual 
questionnaire . 

Q.  So  your  understanding  is  that  when  the 
Census  Bureau  includes  a  citizenship  question  on 
the  2020  census  questionnaire,  collects  it, 
aggregates  it  block  by  block,  that  for  this  census 
block  with  one  person  on  it,  what  they  tell  you  is 
going  to  reflect  that  one  person's  answer  to  the 
citizenship  question? 

MR.  GARDNER:  Objection. 

Mi scharact er i zes  the  witness'  prior  testimony. 

THE  WITNESS:  I  don't  believe  that's  what 

I  testified  to . 

BY  MR.  HO: 

Q.  Okay.  What's  your  understanding  of  what 
the  Census  Bureau  is  going  to  give  you  for  this 

census  block  of  one  person  in  terms  of  CVAP  data 
when  the  citizenship  question  is  included  on  the 

census  ? 

MR.  GARDNER:  Objection.  Calls  for  a 

hypothetical . 

THE  WITNESS :  I  have  no  understanding  of 
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what  the  Census  Bureau  is  going  to  do  or  what  data 
it ' s  going  to  provide  us  in  the  future  related  to 
this  request . 

BY  MR.  HO: 

Q.  You  don't  know  one  way  or  the  other,  is 
what  you're  saying,  whether  or  not,  when  the 
Census  Bureau  gives  you  block-by-block  CVAP  data 

derived  from  responses  to  the  census 
questionnaire,  whether  or  not,  with  respect  to  a 

block  that  has  one  person  on  it,  that  that 

individual  block-level  CVAP  data  is  going  to 
reflect  that  person's  response  to  the  citizenship 
question  on  the  census,  correct? 

MR.  GARDNER:  Objection.  Form. 

Objection.  Hypothetical. 

THE  WITNESS:  Again,  that's  hypothetical. 

What  I'm  telling  you  is  I  don't  know  how  the 
Census  Bureau  planned  to  report  the  data  that 

we've  requested. 

BY  MR.  HO: 

Q.  So  you  don't  know  one  way  or  the  other 
whether  or  not  the  data  that  you've  requested 
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that's  reported  from  the  Census  Bureau  is  going 
to,  in  fact,  be  derived  from  responses  to  the 
citizenship  question  on  the  census  questionnaire, 
correct  ? 

A.  That's  not  what  I  said.  What  I  said  was 
I  don't  know  the  form  that  the  reporting  is  going 
to  take.  I  don't  know  what  information  the  Census 
Bureau  --  what  form  they're  going  to  provide  the 
information  to  us  in. 

Q.  Well,  that  wasn't  my  question  about  the 
form.  I'm  just  talking  about  a  census  block  with 
one  person  on  it. 

You  want  block-by-block  data  from  the 
Census  Bureau.  That's  what  you've  requested, 
correct  ? 

A.  That  is  correct. 

Q.  Okay.  So  when  you  get  block-by-block 
level  --  block-by-block  CVAP  data  from  the  Census 
Bureau  derived  from  responses  to  the  citizenship 
questionnaire,  you  don't  know  whether  or  not,  when 
you  get  data  back  from  the  Census  Bureau  about  a 
block  that  has  one  person  on  it,  whether  or  not 
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data,  like  if  it's  in  an  Excel  spreadsheet 
or  something  like  that,  and  I'm  not  -- 
A.  No,  of  course  you  are. 

Q.  --  asking  about  --  and  I'm  not  asking 
about  whether  or  not  you  plan  on  violating  title 
13.  I'm  asking  a  much  simpler  question  than  that. 

It's  that  when  the  Census  Bureau  gives 
you  block-by-block  citizenship  data,  as  you've 

requested,  based  on  responses  to  the  citizenship 

questionnaire,  right  now,  you  don't  know,  if 

you're  looking  at  a  block  with  one  person  on  it, 
whether  or  not  that  citizenship  data  that  you  get 

from  the  Census  Bureau  is  going  to  reflect  the 
response  to  the  citizenship  questionnaire, 

correct  ? 

MR.  GARDNER:  Same  objections. 

THE  WITNESS:  Of  course  I  don't  know 
that ,  because  I  don't  know  what  the  data  is  BMkM 

to  be.  And  I  don't  know  whether  the  person  who 
completes  the  census  questionnaire  is  going  to 

complete  it  fully  or  something  else.  I  have  no 

idea® 
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BY  MR.  HO: 

Q.  Okay. 

A.  You're  asking  about  something  that  might 
happen  in  the  future.  That's  a  hypothetical.  I 
don ' t  know . 

Q.  Well,  this  is  the  data  that  the 
Department  of  Justice  has  requested.  You've 
requested  that  the  Census  Bureau  go  block  by 

block  and  ask  -- 

A.  That's  correct. 

Q.  --  people  block  by  block,  every  member  of 


eve 

ry  household, 

how  many  people 

are  citizens  and 

not 

,  correct? 

A.  irhat  is 

correct . 

IQ .)  And  you 

expect  that  the 

CVAP  table  thati 

you 

get  from  the 

Census  Bureau  on 

a  block-by-block 

basis  is  going  to  reflect  answers  to  those 
citizenship  questions,  correct? 

A.  That  would  be  my  expectation.  Yes. 


Q.  Okay.  But  my  question  for  you  is  --  and 
if  you  don't  know  the  answer,  just  say  you  don't 
know;  that's  okay  -- 
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A.  I've  said  now  five  or  six  times  that  I 
don't  know,  because  you're  asking  me  a 
hypothetical  question. 

Q.  I  haven't  asked  the  question  yet. 

A.  You've  asked  it  now  six  or  eight  times 
and  -  - 

Q.  Well,  Mr.  Gore,  it's  not  hypothetical. 

You  understand  that  there  are  census  blocks  with 
one  human  on  them,  correct? 

A.  I  do  understand  that.  Yes. 

Q.  Okay.  If  the  Census  Bureau  is  going  to 
give  you  CVAP  data  for  that  block  and  tell  you 

whether  or  not  that  person  is  a  citizen,  you  don't 
know,  sitting  here  today,  whether  or  not  that  -- 

that  data  that  the  Census  Bureau  is  going  to  give 
you  is  going  to  reflect  that  person's  answer  to 

the  citizenship  question  on  the  census,  correct? 

A.  I  don't  know  what  that  data  is  going  to 
reflect  because,  again,  you're  asking  me  about  a 

hypothetical . 

MR.  GARDNER:  I  don't  want  to  interrupt 

you  line  of  questions,  but  it's  about  a  quarter  to 
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1:00.  Do  you  want  to  break  for  lunch  soon? 

MR.  HO:  In  a  minute. 

BY  MR.  HO: 

Q.  Is  it  your  understanding  that,  when  the 
Census  Bureau  reports  citizenship  data  after  the 
2020  census  about  a  block  that  has  one  person  on 
it,  that  that  citizenship  data  reported  by  the 
Census  Bureau  will  indicate  whether  or  not  that 
person  responded  to  the  citizenship  question  on 
the  census  by  stating  whether  he  or  she  is  a 
citizen? 

A.  I'm  sorry,  can  you  try  that  again?  I 
didn't  follow  that. 

Q.  Sure.  Is  it  your  understanding  that, 
when  the  Census  Bureau  reports  CVAP  data  block  by 
block  after  the  2020  census,  that,  with  respect  to 

blocks  that  have  only  one  person  on  it,  that  the 
CVAP  data  reported  by  the  Census  Bureau  will 

reflect  the  answer  that  that  person  gave  to  the 

citizenship  question  on  the  census  questionnaire? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  My  understanding  is  that 
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that  would  certainly  be  possible,  just  like  it 
would  reflect  information  about  that  person's  race 
that  they  would  have  provided  on  the  census 

questionnaire . 

BY  MR.  HO: 

Q.  Now,  you're  aware  that  the  Census  Bureau 
intends  to  use  techniques  such  as  synthetic  data 

noise  infusion  to  avoid  the  disclosure  of  people's 

responses  to  the  census  questionnaire? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  I'm  aware  that  there  are 

some  techniques.  I  don't  know  that  particular 
technique.  I'm  not  familiar  with  it  || 

BY  MR.  HO: 

Q.  So  you've  never  heard  the  term  "synthetic 
data  noise  infusion"  before? 

A.  I  bel  ieve  I  may  have  heard  it.  I  just 
don't  understand  it. 

Q.  You're  not  aware  that  synthetic  noise 
infusion  is  a  practice  whereby  the  Census  Bureau 

intends  to  replace  some  sensitive  information 
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about  a  census  respondent  with  different 
information  based  on  sample  data  from  a 
statistical  model  when  it  publishes  the  data? 

A.  I  generally  have  that  understanding.  I 
cannot  perform  that  particular  data  manipulation 

myself . 

Q.  You're  aware  that,  because  of  disclosure 
avoidance  procedures,  that  when  CVAP  data  is 
reported  by  the  Census  Bureau  after  the 
2020  census,  that  even  with  a  citizenship  question 
on  the  2020  census,  that  that  CVAP  data  at  the 
block  level  will  have  error  margins  associated 
with  it,  correct? 

A.  I  believe  --  I'm  sorry,  can  you  repeat 
the  question? 

Q.  Sure.  You're  aware  that,  because  of 
disclosure  avoidance  procedures  like  synthetic 
noise  infusion,  which  we  talked  about  a  second 
ago,  that  even  with  the  citizenship  question  on 

the  2020  census  questionnaire,  the  CVAP  data 

produced  by  the  Census  Bureau  at  the  block  level 

will  have  error  margins  associated  with  it, 
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correct  ? 

A.  I'm  not  aware  of  that  because  I  don't 
understand  the  causal  relationship  between  those 

masking  techniques  and  any  margin  of  error. 
Moreover,  I  don't  know  what  techniques  the  Census 

Bureau  plans  to  use  or  how  it  plans  to  deploy 
those  with  respect  to  responses  to  the 

2020  census . 

Q.  Okay.  So  before  you  requested  --  I'm 
sorry.  Let  me  start  that  again. 

Before  the  Department  of  Justice 
requested  a  citizenship  question  be  added  to  the 
2020  census  questionnaire,  you  didn't  attempt  to 
ascertain  whether  or  not  the  data  derived  from  the 
question  would  produce  error  margins  or  not, 
correct  ? 


A.  I  believe  what  I  said  was  I 
that  there  are  margins  of  error  that 
associated  with  the  census  data.  I 
the  Census  Bureau  plans  to  ask  this 
what  it  plans  to  do  with  respect  to 
in  response  to  that  question. 


was  aware 
can  be 

don ' t  know  how 
question  or 
data  collected 
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Q.}  But  you're  aware,  are  you  not,  that  the 

2 

Census  Bureau  today  does  not  know  whether  or  not 

3 

the  margins  of  error  associated  with  the  CVAP  data) 

4 

that  it  produces  based  on  responses  to  the  censusl 

5 

questionnaire  will  have  margins  of  error  that  are 

6 

larger  or  smaller  than  the  CVAP  data  currently 

• 

used  by  the  Department  of  Justice?} 

© 

MR.  GARDNER  I  Objection. 

© 

BY  MR  .  HO  :} 

10 

Q.  Right?) 

11 

MR.  GARDNER  §  Objection.  Lack  of} 

12 

foundation . 

1 3 

(THE  WITNESS  1  (i  am  not  aware  of  the 

i-l 

Census  Bureau's  view  on  that  issue. 

15 

BY  MR.  HO: 

M 

Q.}  Okay.  So  you  didn't  try  to  determine, 

It 

before  requesting  a  citizenship  question  on  the 

|8 

census  questionnaire,  whether  or  not  CVAP  data 

19 

derived  from  that  citizenship  question  would,  in 

20 

fact,  have  smaller  margins  of  error  than  the  CVAP 

28 

data  currently  relied  on  by  the  Department  of 

22 

Justice,  correct? 
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A.  Are  you  asking  about  me,  personally?  You 
used  the  word  "you"  in  your  question.  I  just  want 
to  understand  who  you're  asking  -- 

Q.  The  Department  of  Justice. 

A.  Ah.  I'm  not  aware  of  what  the  Department 
of  Justice  may  or  may  not  have  done. 

Q.  When  did  you  become  aware  of  the  fact 
that,  due  to  disclosure  avoidance  techniques,  CVAP 
data  derived  from  responses  to  the  citizenship 
questionnaire  would  have  margins  of  error 
associated  with  it? 

A.  Again,  I  have  testified  that  I'm  not 
aware  of  the  causal  relationship  that  you're 
talking  about,  so  I'm  not  sure  I  ever  have  become 
aware  of  that  because  I  don't  know  what  those 
techniques  are,  I  don't  know  how  they  relate  to 
the  citizenship  question,  and  I  don't  know  how  the 
Census  Bureau  plans  to  deploy  them  and  --  with 
respect  to  the  2020  census. 

Q.  So  you've  --  and  when  I  say  "you, "  the 
Department  of  Justice  --  hasn't  reached  out  to  the 
Census  Bureau  to  try  to  understand  the  causal 
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relationship,  as  you  put  it,  between  disclosure 
avoidance  and  margins  of  error  associated  with 
CVAP  data  collected  from  the  2020  census 
questionnaire,  correct? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  I'm  not  aware  of  what 

everyone  in  the  Department  of  Justice  may  or  may 
not  have  done . 

BY  MR.  HO: 

Q.  You're  not  aware  of  any  such 
communications  between  the  Department  of  Justice 
and  the  Census  Bureau  about  whether  or  not,  due  to 
disclosure  avoidance  techniques,  the  CVAP  data 

produced  from  responses  to  the  decennial  census 
questionnaire,  would,  in  fact,  have  smaller 

margins  of  error  than  the  CVAP  data  currently 
relied  on  by  the  Department  of  Justice,  correct? 

A.  I  don't  believe  I'm  aware  of  any  such 
communication . 

Q.  Okay.  The  Gary  letter,  when  it  describes 
decennial  census  data  as  a  full  count  of  a 
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population,  it  doesn't  mention  the  fact  that 
citizenship  data  based  on  responses  to  the 
decennial  census  questionnaire  would  also  have 
margins  of  error  associated  with  it,  correct? 

MR.  GARDNER:  Objection.  Asked  and 

answered . 

THE  WITNESS:  And  again,  I  think  your 

question  assumes  that  there  are  going  to  be  these 
margins  of  error  tied  to  these  disclosure  masking 
techniques,  and  I'm  not  sure  whether  that  -- 
whether  or  not  that's  correct.  I  don't  know  one 
way  or  the  other. 

BY  MR.  HO: 

Q.  The  Gary  letter  doesn't  mention  the  fact 
that  CVAP  data  derived  from  the  decennial  census 
would  have  margins  of  error  due  to  disclosure 
avoidance  techniques  that  might  even  be  larger 
than  the  margins  of  error  currently  associated 

with  ACS  CVAP  data  relied  on  by  the  Department  of 

Justice  at  present,  correct? 

A.  Again,  I  don't  --  I'm  not  sure  I'm 
following  all  the  chains  of  that  hypothetical,  and 
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I  don't  know  one  way  or  the  other. 

Q.  If  the  Census  Bureau  could  produce  full 
count  CVAP  data  at  the  block  level  without  margins 
of  error  and  without  including  a  citizenship 
question  on  the  census,  would  that  alleviate  the 
concerns  expressed  in  this  bullet? 

MR.  GARDNER:  Objection.  Hypothetical. 

Also,  objection,  compound. 

THE  WITNESS:  And  we're  so  far  removed 

from  the  Gary  letter  at  this  point,  I  don't  know 
which  bullet  you're  referring  to. 

BY  MR.  HO: 

Q.  I'm  referring  to  the  third  bullet,  the 
same  one  we've  been  talking  about  this  entire 
time  . 

A.  You  just  put  another  exhibit  in  front  of 
me ,  so  -  - 

Q.  It's  on  page  3,  the  second  bullet  on  that 
page  about  the  ACS  estimates  being  reported  at  a 
90  percent  confidence  interval,  and  the  letter 
which  contrasts  that  to  decennial  census  data, 
which  is  a  full  count  of  the  population. 
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A.  I  understand  that  the  Census  Bureau  -- 

Q.  I  haven't  posed  a  question  yet. 

A.  Oh,  I'm  sorry.  I  thought  you  posed  a 
question  and  then  pointed  me  back  to  it. 

Q.  So  here's  my  question  with  respect  to 
this  bullet.  If  the  Census  Bureau  could  produce 
to  you  full  count  CVAP  data  that  didn't  have 
sampling  margins  of  error  like  the  ACS  CVAP  data 
bu  t  --  and  could  do  so  without  including  a 
citizenship  question  on  the  census,  that  would 
resolve  the  concerns  expressed  in  this  bullet, 
correct  ? 

MR.  GARDNER:  Objection.  Calls  for 

hypothetical  j| 

THE  WITNESS:  That's  hypothetical.  I 

can ’ t  answer  that . 

BY  MR.  HO: 

Q.  You  don’t  know  one  way  or  the  other? 

MR.  GARDNER:  Objection.  Calls  for 

hypothetical  || 

THE  WITNESS:  It’s  a  hypothetical.  I 

can’t  answer  a  hypothetical. 
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BY  MR.  HO: 

Q.  The  fourth  bullet  here  -- 

A.  Before  moving  on  to  a  new  bullet,  can  we 
take  a  break  for  lunch? 

MR.  GARDNER:  Yeah.  It's  12:55.  We’ve 

been  going  over  an  hour  now. 

MR.  HO:  Okay.  Sure. 

THE  WITNESS:  Thank  you. 

VIDEO  TECHNICIAN:  This  concludes  media 

unit  number  3.  The  time  on  the  video  is 
12:55  p.m.  We  are  off  the  record. 

(A  recess  was  taken.) 

VIDEO  TECHNICIAN:  This  begins  media  unit 

number  4.  The  time  on  the  video  is  2:05  p.m.  We 
are  on  the  record. 

BY  MR.  HO: 

Q.  Mr.  Gore,  before  the  break  do  you 
remember  talking  about  margins  of  error? 

A.  Yes. 

Q.  Do  you  remember  how  we  talked  about  how, 
when  data  has  smaller  margins  of  error,  we’d  -- 
you  and  I  agree  that  that  data  would  be  more 
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1 

precise  than  data  that  has  larger  margins  of 

m 

error,  right? 

3 

A.  Yes| 

4 

Q.}  Today ,  do  you  believe  that  CVAP  data 

5 

produced  from  responses  to  a  question  about} 

6 

citizenship  on  the  census  questionnaire  will  be 

• 

more  precise  than  the  data  that  the  Department  of 

8 

Justice  is  currently  relying  on  with  respect  to 

9 

CVAP  for  purposes  of  VRA  enforcement  purposes?: 

10 

A.}  I ' m  not  sure  I  have  a  view  on  that  one 

M 

way  or  the  other,  since  I  don't  know  what  the 

12 

margin  of  error  is  that  the  Census  Bureau  will 

13 

assign  to  census  responses  and,  particularly,  thel 

M 

citizenship  question  should  it  be  asked  on  the 

15 

2 020  census . 

M 

Q.}  So  just  to  clarify,  right  now  you  don't 

if 

know  whether  or  not  CVAP  data  produced  from 

M 

responses  to  the  citizenship  question  on  the 

§-  9 

census  questionnaire  will,  in  fact,  be  more 

20 

precise  than  the  CVAP  data  on  which  DOJ  is} 

2  8 

currently  relying  for  purposes  of  VRA  enforcement? 

22 

A.  I  believe  that's  correct.}  S  don't  know 
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what  the  margin  of  error  is  that  will  be  assigned 
to  that,  to  that  data. 

Q.  I  want  to  turn  back  to  the  Gary  letter. 
And  the  last  bullet,  which  is  the  fourth  bullet 
overall,  it's  the  third  bullet  on  page  3  of  the 
letter,  it  reads,  "Census  data  is  reported  to  the 
census  block  level,  while  the  smallest  unit 
reported  in  the  ACS  estimates  is  the  census  block 
group.  See  American  Community  Survey  data  3,  5, 

10.  Accordingly,  redistricting  jurisdictions  and 
the  department  are  required  to  perform  further 
estimates  and  to  interject  further  uncertainty  in 
order  to  approximate  citizen  voting  age  population 
at  the  level  of  a  census  block,  which  is  the 
fundamental  building  block  of  a  redistricting 
plan.  Having  all  of  the  relevant  population 
citizenship  data  available  in  one  data  set  at  the 
census  block  level  would  greatly  assist  the 
redistricting  process." 

Did  I  read  that  correctly? 

A.  Yes,  you  did. 

Q.  Okay.  Correct  me  if  I'm  wrong,  but  the 
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point  that's  being  expressed  in  this  bullet  is 

that  citizenship  data  from  the  ACS  is  not  ideal 
for  purposes  of  VRA  enforcement  because  ACS 
citizenship  data  is  published  at  the  block  group 
level  and  DOJ  is  required  to  perform  further 

estimates  to  generate  CVAP  data  at  the  census 


block  level,  correct® 

A. 

e 

Correct  | 

9 

Q. 

Historically,  CVAP  data 

broken  down  by 

10 

race  and 

ethnicity  derived 

from 

the  census 

long 

11 

form  was 

not  published  at 

the  census  block 

level , 

12 

correct  ? 

13 

A . 

I  don't  know  the 

answer 

to  that . 

M 

Q-l 

You're  not  aware 

of  any 

time  previously 

where  DOJ  has  had  at  its  disposal  CVAP  data  broken 
down  by  race  and  ethnicity  at  the  census  block 

level,  correct? 

A.  I  am  not  aware  of  that. 

Q.  You're  not  aware  of  any  time  previously 
where  DOJ  did  not  have  to  use  an  estimated  --  an 
estimation  procedure  in  order  to  convert  CVAP  data 
from  the  Census  Bureau  from  one  geographical  level 
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1 

/into  block  level  data  broken  down  by  race  or§ 

m 

ethnicity,  correct? 

3 

A . |  As  I  understand  your  question,  that's 

e 

correct . 

5 

Q.|  The  Gary  letter  doesn't  mention  the  fact 

6 

that,  for  purposes  of  VRA  enforcement,  DOJ  has 

• 

always  had  to  use  an  estimated  --  an  estimation 

8 

procedure  in  order  to  convert  CVAP  data  from  the 

9 

Census  Bureau  at  one  geographic  level  into  CVAP 

10 

data  by  race  and  ethnicity  at  the  block  level,! 

11 

correct  ? 

11 

A .  |  (J've  just  testified  that  I  don't  know 

M 

whether  that's  a  fact  or  not!  But  there's  no 

i-1 

mention  of  that  issue  in  the  Gary  letter^ 

11 

Q.|  You've  never  assessed  the  statistical! 

M 

reliability  of  estimation  techniques  for  derivingl 

tt 

block  level  CVAP  data  from  block  group  level  CVAPI 

18 

data,  correct? 

i|9 

MR.  GARDNER!  Objection. )  Form§ 

20 

fTHE  WITNESS:  I  don't  believe  I  have,  no.) 

21 

BY  MR.  HO: 

22 

Q.|  You're  not  aware  of  any  case  that  was 
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filed  by  DOJ  where  DOJ  was  unable  to  succeed  on  a 
VRA  claim  because  of  the  fact  that  DOJ  performed 
an  estimation  procedure  to  derive  census  block 

level  CVAP  data  correct? 

A.  I'm  not  aware  of  any  such  filed  case. 

Q.  You're  not  aware  of  any  case  where  any 
plaintiff  was  unable  to  succeed  on  a  VRA  claim 

because  of  the  fact  that  the  plaintiff  had  to 

perform  an  estimation  procedure  to  derive 

block-level  CVAP  data,  correct? 

A.  I'm  not  aware  of  any  such  filed  case,  and 
I  understand  your  question  to  be  limited  to  filed 

cases . 

Q.  You're  not  aware  of  any  situation  where  a 
plaintiff  did  not  bring  a  case  because  of  the  fact 

that  the  plaintiff  would  have  to  perform  an 

estimation  procedure  in  order  to  generate  CVAP 

data  at  the  census  block  level,  correct? 

MR.  GARDNER:  Objection  to  the  extent 

that  you're  calling  for  information  subject  to  the 

law  enforcement  privilege.  To  the  extent  you  are 
asking  for  that  information,  I  would  instruct  the 
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witness  not  to  answer. 

To  the  extent  you  can  answer  that 
question  without  divulging  law 

enf orcement - sens i t ive  information,  you  may  do  so. 

THE  WITNESS:  I  am  not  aware  of  any 

public,  nonpr ivi leged  information  to  indicate  the 
existence  of  any  such  case. 

BY  MR.  HO: 

Q.  If  the  Census  Bureau  could  produce  CVAP 
data  at  the  block  level  for  the  Department  of 

Justice  instead  of  at  a  different  level  of 
geography,  and  could  do  so  without  including  a 

citizenship  question  on  the  census,  would  that 
alleviate  the  concern  that's  expressed  in  this 

bullet  point? 

MR.  GARDNER:  Objection.  Calls  for  a 

hypothetical . 

THE  WITNESS:  It's  a  hypothetical  I  can’t 

engage  in. 

MR.  HO:  You're  not  instructing  --  Josh, 

you're  not  instructing  him  not  to  answer  the 
question,  right?  You're  just  lodging  an 
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BY  MR.  HO: 

Q.  You're  just  refusing  to  answer  the 
question,  correct? 

A.  I'm  telling  you  my  answer  is  I  won't 
engage  in  a  hypothetical. 

Q.  Okay.  Aside  from  the  four  bullets 
expressed  in  this  letter,  are  there  any  other 

reasons  why  ACS  CVAP  data  are  not  the  ideal  data 

for  purposes  of  VRA  enforcement  of  which  you  are 

aware  ? 

A.  Not  that  I'm  aware  of. 

Q.  Okay.  I'm  going  to  show  you  a  document. 
We'll  mark  this  as  20. 

(Gore  Deposition  Exhibit  20  marked  for 

identification  and  attached  to  the 
transcript . ) 

BY  MR.  HO: 

Q.  This  is  a  printout  from  the  Department  of 
Justice  website  listing  cases  brought  by  the 
voting  section.  The  URL  for  this  is  on  the  bottom 
left-hand  corner  of  the  first  page.  The  first 
page,  the  cases  --  under  the  first  header,  Cases 
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foundation . 

THE  WITNESS:  I'm  not  aware  of  any  such 

case.  I  will  note  that  some  of  these  cases  are 
not  redistricting  cases,  and  so  would  not  have 
implicated  that  issue. 

BY  MR.  HO: 

Q.  Okay.  The  issue  of  CVAP,  your  testimony 
is  it's  only  relevant  in  Section  2  redistricting 
cases,  but  not  other  kinds  of  Section  2  cases? 

A.  There  may  be  other  kinds  of  Section  2 
cases  where  it's  also  relevant,  but  I  believe  that 
at  least  a  couple  of  these  cases  were  cases  where 
it  would  not  have  been  relevant. 

Q.  You're  not  aware  of  any  of  these  cases 
failing  because  of  the  quality  of  CVAP  data 
available  to  the  Department  of  Justice,  correct? 


MR  . 

GARDNER  § 

Ob j  ec t ion 

Lack 

of 

foundation . 

THE 

WITNESS  § 

II  am  not  , 

aware  J 

BY  MR.  HO: 

|Q.I  You 

mentioned 

earlier  a 

case , 

the 

Benavidez  case.  Do  you  remember  that? 
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A.  Yes. 

Q.  It's  a  case  from  the  Northern  District  of 
Texas,  right? 

A.  Yes. 

Q.  It's  not  a  circuit  court  case,  right? 

A.  That  is  correct. 

Q.  Okay.  That's  the  only  case  in  which  you 
are  aware  that  the  plaintiff's  claim  failed  in 
part  due  to  reliance  on  ACS  data,  correct? 

A.  No,  I  don't  think  that's  correct.  I 
think  it's  the  only  case  of  which  I'm  aware  where 
the  plaintiff's  case  failed  in  part  because  of 
reliance  on  ACS  CVAP  data.  I  believe  there's 
another  case  out  there  where  plaintiff  may  have 
tried  to  use  ACS  total  population  data,  and  that 
was  not  upheld  by  the  court. 

Q.  Okay.  That  case  that  you're  referring 
to,  that  doesn't  really  have  any  bearing  on  the 
issue  of  the  quality  of  citizenship  data  from  the 
ACS,  right? 

A.  That's  correct.  I'm  just  trying  to  be 
responsive  to  your  question. 
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Q.  No,  I  appreciate  that. 

So  just  so  that  the  record  is  clear,  the 

3 

Benavidez  case  is  the  only  case  that  you're  aware 

4 

of  where  the  plaintiff's  claim  failed  in  part  due 

5 

to  reliance  on  ACS  CVAP  data,  correct? 

m 

A .  Correct  . 

0 

Q.}  And  just  to  be  clear,  the  Benavidez  case 

8 

was  not  brought  by  the  Department  of  Justice, ) 

correct  ? 

10 

A .  Correct . 

Hi 

Q . |  Now,  your  understanding  is  that  the 

12 

plaintiffs  in  the  Benavidez  case  relied  on} 

11 

one-year  ACS  estimates,  correct?) 

1-1 

A.}  .That  '  s  my  recollection  from  the  case  f 

15 

Yes  . 

16 

Q.}  And  your  recollection  is  that  the} 

if  7: 

plaintiffs  in  the  Benavidez  litigation  did  not 

H 

rely  on  five-year  ACS  estimates,  correct? 

if  9 

A.}  That  is  my  recollection.}  Correct.} 

20 

Q.  And  your  recollection  is  that,  in  the 

It 

Benavidez  case,  the  court  found  that  the  one-year 

22 

ACS  data  that  the  plaintiffs  were  relying  upon  was 
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not  sufficiently  reliable  for  the  geographic  areas 
at  issue  in  that  case,  correct? 

A .  Correct . 

Q.  Okay.  We  established  earlier  that  your 
understanding  is  that  the  Census  Bureau  publishes 
the  five-year  ACS  estimates  as  reliable  for  any 
geographic  area  regardless  of  population  size, 
correct  ? 

A.  I  believe  you  showed  me  a  page  on  the 
website  that  says  that.  I  don't  know  what  the 
Census  Bureau  means  by  that  or  what  purposes  it 
intends  the  ACS  data  to  be  used  for.  But  that  is 
the  statement  that  you  showed  me  earlier. 


Q.  And  the  plaintiffs  in  the 

Benavidez  case 

didn't  rely  on  those  five-year  ACS 

estimates  || 

correct  ? 

A.  (That's  correct  .§ 

Q .  And  you  -  - 

A.  That  '  s  my  recol lect ion|| 

|Q  .  And  you're  not  aware  of  a 

single  case  in 

which  a  plaintiff's  VRA  claim  failed  due  to 
reliance  on  five-year  ACS  estimates,  correct? 
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A.  Correct.  I'm  not  aware  of  any  such  case. 

Q.  You  described  the  Benavidez  case  in  your 
testimony  to  Congress,  correct? 

A.  I  believe  I  mentioned  it.  Yes. 

Q.  At  the  time  you  testified  in  Congress, 
you  were  aware  that  the  plaintiffs  in  the 
Benavidez  case  relied  on  one-year  rather  than 

five-year  ACS  data,  correct? 

A.  I  bel  ieve  that's  correct. 

Q.  Okay.  In  your  testimony  in  Congress,  you 
didn't  mention  the  fact  that  although  the  Census 
Bureau  considers  one-year  ACS  estimates  to  be 
reliable  only  for  areas  that  are  --  have  65,000 
people  or  more,  it  considers  five-year  ACS 
estimates  to  be  reliable  for  any  geographic  area, 
correct  ? 

A.  I  don't  recollect  the  specifics  of  my 
testimony  on  that  point. 

Q.  You  don't  recall  making  clear  to  Congress 
that  there  are  five-year  ACS  estimates,  as 
distinct  from  the  one-year  ACS  estimates  relied  on 
by  the  plaintiffs  in  Benavidez,  that  are 
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considered  by  the  Census  Bureau  to  be  reliable  for 
any  geographic  area,  correct? 

A.  I  do  not  recall  every  word  that  I  said  in 
my  testimony  to  Congress. 

Q.  That  wasn't  my  question.  My  question 
was,  you  don't  recall  mentioning  the  five-year  ACS 
estimates  during  your  testimony  in  Congress, 

correct  ? 

A.  I  don't  recall  mentioning  it  or  not 
mentioning  it. 

Q.  In  fact,  you  didn't  mention  the  five-year 
ACS  estimates  during  your  testimony,  correct? 

A.  I  answered  that  question.  I  don't  recall 
whether  I  did  or  I  didn't. 

Q.  And  you  didn't  mention  that  the  Census 
Bureau  publishes  ACS  estimates  that  it  considers 
reliable  for  any  geographic  area  during  your 
testimony  in  Congress,  correct? 

A.  I  don't  recall  whether  I  did  or  I  didn't. 
And  as  I  said  before,  I  don't  know  what  the  Census 
Bureau  means  by  that  or  the  uses  to  which  it 
intends  the  ACS  can  be  put . 
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Q.  Can  you  think  of  any  reason  why  you 
wouldn't  mention  the  fact  that  the  --  that  there 
are  five-year  ACS  estimates  during  your 

congressional  testimony? 

A.  I  was  not  asked  --  I  don't  believe  I  was 
asked  the  intervals  of  estimates  that  are 
available  through  the  ACS.  I  was  responding  to  a 
different  question,  as  I  recall  my  testimony.  But 

if  you  point  me  to  where  my  testimony  is  in  the 

transcript,  I'd  be  happy  to  discuss  it  further. 

Q.  Can  you  think  of  any  reason  why  you 
wouldn't  mention  the  fact  that  the  Census  Bureau 
produces  estimates  that  have  greater  reliability 
at  smaller  geographic  areas  than  the  one-year  ACS 
estimates  that  you  did  discuss  during  your 
congressional  testimony? 

A.  Again,  I'm  happy  to  comment  on  my 
testimony  if  you  want  to  point  me  to  a  specific 
page  of  it,  and  I  can  try  to  reconstruct  why  I  did 
or  did  not  give  a  particular  piece  of  information. 
It  may  not  have  been  responsive  or  relevant  to  the 
question . 
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Q.  You  don't  think  Congress  would  have 
wanted  to  know  that  there  are  ACS  estimates  that 
are  more  reliable  than  the  one-year  ACS  estimates 
that  the  plaintiffs  relied  on  in  the  Benavidez 
case  ? 

MR.  GARDNER:  Objection.  Calls  for 

speculation . 

THE  WITNESS:  These  days,  I  have  no  idea 

what  Congress  wants. 

BY  MR.  HO: 

Q.  Going  back  to  the  list  of  cases  that's  in 
front  of  you  -- 

A.  Exhibit  20? 

Q.  Yes. 

A.  Okay. 

Q.  None  of  these  cases  have  been  filed  since 
you  were  acting  assistant  attorney  general  for 
civil  ri  ght  s,  correct? 

I  meant  just  the  Section  2  cases  on  the 
first  page,  sorry. 

A.  That  is  correct. 

Q.  In  fact,  none  of  the  Section  2  cases 
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1 

listed  on  the  first  page  have  been  filed  since  the) 

2 

start  of  the  Trump  administration,  correct? 

3 

A.  That  is  correct. 

4 

Q.|  Okay®  (The  previous  administration  --  for) 

5 

part  of  its  time,  the  previous  administration,  in 

6 

addition  to  having  responsibilities  under 

3 

Section  2  of  the  Voting  Rights  Act,  also  had 

8 

obligations  under  Section  5  of  the  Voting  Rights 

3 

Act,  correct? 

10 

A.  That's  correct. 

It 

Q.  The  current  administration  does  not  have 

12 

obligations  under  Section  5  of  the  Voting  Rights 

1 3 

Act  to  the  same  extent,  correct?) 

ti 

MR.  GARDNER  §  Objection  to  formj 

THE  WITNESS  |  That's  correct  § 

16 

BY  MR.  HO: 

17 

Q.  What  obligations,  if  any,  does  the 

18 

current  administration  have  with  respect  to 

19 

Section  5  enforcement? 

20 

A.  That  is  a  fair  question.  There  are  a 

21 

couple  of  jurisdictions  that  are  covered  under 

22 

Section  3(c)  of  the  Voting  Rights  Act,  which  is 
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1 

similar  to  Section  5.  We  may,  in  fact,  have  no 

2 

obligations  with  respect  to  Section  5  at  this 

3 

point  due  to  the  Supreme  Court's  decision  in 

4 

Shelby  County,  which  was  a  2013  decision,  so  it 

5 

was  about  in  the  middle  of  the  prior 

• 

administration's  tenure. 

B 

Q.}  OkayP  (If  you  look  at  the  previous} 

8 

administration,  2009  through  the  beginning  of 

9 

2017,  it  looks  like  the  Department  of  Justice 

10 

filed  five  Section  2  cases  during  that  periodf 

11 

A.  I  believe  that's  correct.} 

12 

Q.|  OkayB  (So  previous  administration  had 

14 

Section  5  obligations  to  review  voting  changes  ini 

i-i 

all  or  part  of  16  states  for  part  of  that  time, 

15 

correct  ? 

0L6 

A.}  ill  believe  until  the  Shelby  County 

17 

decision  in  2013. 

18 

Q.  Okay.  And  the  current  administration 

19 

doesn't  have  those  obligations  and  hasn't  filed 

20 

any  Section  2  cases? 

21 

A.  That's  correct.  We  also  haven't  had  a 

22 

decennial  census  which  has  required  every  state  in 
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the  union  to  redistrict  during  the  time  of  this 
administration,  which  the  prior  administration  did 
in  the  2010  census. 

Q.  You  would  say  that  it  is  not  unusual  for 
the  Department  of  Justice  to  go  several  years 

without  filing  a  Section  2  case,  right? 

A.  While  I  review  this  list,  I  think 
that's  --  that  may  or  may  not  be  correct.  But 
there  have  certainly  been  years  and  multiyear 

periods  where  the  Depa  rtment  of  Justice  has  not 

filed  Section  2  cases. 

Q.  You're  not  saying  that  reliance  on  ACS 
CVAP  data  is  the  reason  why  the  Department  of 
Justice  has  failed  to  file  a  Section  2  case  since 
the  start  of  the  Trump  administration,  right? 

A.  Again,  I  didn't  think  we  were  going  to 
talk  about  cases  that  hadn't  been  filed.  And  I 
believe  that's  covered  by  law  enforcement 
privilege  and  I  can't  talk  about  why  or  why  not  -- 
why  certain  cases  were  or  were  not  filed. 

Q.  Well,  your  counsel  didn't  object  to  my 
question . 
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Otherwise,  I  instruct  you  not  to  answer. 

THE  WITNESS:  Consistent  with  that 

instruction,  I  can't  answer. 

BY  MR.  HO: 

Q.  Okay.  You're  not  saying  that  if  you  had 
different  CVAP  data  at  your  disposal,  you  would 
have  filed  some  additional  Section  2  cases,  right? 

MR.  GARDNER:  Same  objection.  Same 

instruction . 

THE  WITNESS:  Consistent  with  that 

instruction,  I  can't  answer. 

MR.  HO:  We'll  mark  this  as  Exhibit  2l|| 

(Gore  Deposition  Exhibit  21  marked  for 
identification  and  attached  to  the 
transcript . ) 

BY  MR.  HO: 

Q.  It's  an  e-mail  exchange  between  you, 
Arthur  Gary,  and  others.  The  top  e-mail  on  the 
thread  is  from  you  to  Arthur  Gary  dated 
January  29th,  2018.  The  first  page  bears  Bates 

number  DOJ  00002712. 

I  want  to  go  through  the  individual 
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e-mails  on  here.  Okay? 

So  the  top  e-mail,  this  is  Arthur  Gary 
e-mailing  you,  correct? 

A.  I  don't  believe  so,  actually. 

Q.  Oh,  I'm  sorry.  The  top  is  you  e-mailing 
Arthur  Gary,  correct? 

A.  Appears  to  be,  yes. 

Q.  Okay.  And  the  second  e-mail,  the  second 
to  most  recent  one  on  the  first  page  here,  Arthur 
Gary  is  forwarding  to  you  an  e-mail  chain  between 
him  and  Ron  Jarmin,  the  acting  director  of  the 
Census  Bureau,  correct? 

A.  That  appears  to  be  correct. 

Q.  Okay.  I  want  to  look  at  the  first  e-mail 
in  time  on  this  chain.  It's  on  the  last  page, 
page  5,  Bates  number  DOJ  2716. 

This  is  an  e-mail  from  Ron  Jarmin  to 
Arthur  Gary,  cc ' ing  Enrique  Lamas  of  the  Census 

Bureau.  And  it  has  the  date  December  22nd,  2017, 

right  ? 

A.  Yes,  that's  correct. 

Q.  Okay.  The  e-mail  from  Acting  Director 
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expressing  the  view  that  the  best  way  to  provide 
block-level  CVAP  data  for  purposes  of  VRA 
enforcement  is  not  to  add  a  citizenship  question 
to  the  census? 

A.  No,  that's  not  what  I  understand. 

Q.  What  do  you  understand  the  Census  Bureau 
director  to  be  saying? 

A.  I  believe  he  is  saying  that  he's  had 
staff  review  the  question,  and  the  staff  had 
briefed  him,  and  their  findings  suggest  that  the 
best  way  to  provide  that  data  would  be  through  the 
linked  file  of  administrative  and  survey  data. 

Q .  Okay . 

A.  And  then  requesting  to  set  up  a  meeting 
about  that  issue. 

Q.  Okay.  So  just  to  clarify,  your 
understanding  is  that,  in  this  e-mail,  the  acting 
director  of  the  Census  Bureau  is  expressing  --  is 

stating  that  Census  Bureau  staff  have  briefed  him 

and  sug  --  and  --  on  their  findings  which  suggest 

that  the  best  way  to  provide  block-level  CVAP  data 

is  not  to  add  a  citizenship  question  to  the 
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decennial  census  questionnaire,  correct? 

A.  I  think  that's  right.  This  e-mail  speaks 
for  itself,  and  obviously  I  didn't  write  it  and  it 

wasn't  addressed  to  me. 

Q.  Your  understanding  is  that  the  Census 
Bureau  director  is  --  or  acting  Census  Bureau 
director  is  stating  that  Census  Bureau  staff  have 
conducted  an  analysis  and  briefed  him  on  their 

findings  which  suggest  that  the  best  way  to 
provide  block-level  CVAP  data  for  DO J ' s  needs  is 

through  a  linked  file  of  administrative  and  survey 
data  that  the  Census  Bureau  already  possesses, 

correct  ? 

A.  That's  my  understanding  of  what  this 
says .  Yeah . 

Q.  And  your  understanding  is  that  the  Census 
Bureau  director  is  --  acting  Census  Bureau 
director  is  writing  and  stating  that  his  staff  -- 

that  Census  Bureau  staff  have  analyzed  this  issue 

and  briefed  him  on  their  findings  that  the  linked 

file  of  administrative  and  survey  data  would 
result  in  higher  quality  data  produced  at  lower 
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cost  than  including  a  citizenship  question  on  the 

census  questionnaire,  correct? 

A.  I  understand  that  he  is  communicating 
that  the  findings  of  the  staff  suggest  that.  Yes. 

Q.  Okay.  No  meeting  between  the  technical 
experts  at  DOJ  and  the  Census  Bureau  took  place 
between  the  date  of  the  December  12th  Gary  letter 

requesting  a  citizenship  question  and  the  Ross 

decision  memo  in  March  of  2018  directing  the 

inclusion  of  a  citizenship  question,  correct? 

A.  I  am  not  aware  of  any  such  meeting. 

Q.  You're  not  aware  of  any  such  meeting  of 
technical  staff  in  the  civil  rights  division, 
which  you  are  the  head  of,  and  the  Census  Bureau's 

technical  staff  to  discuss  this  proposal  --  or 
these  findings,  rather,  about  a  different  way  of 

generating  block-level  CVAP  data  referenced  in 
this  e-mail,  correct? 

A.  I  am  not  aware  of  any  such  meeting. 

Q.  The  next  e-mail  on  this  chain  is  on 
December  22nd,  2017.  It's  on  page  4.  Arthur  Gary 

writes  to  Dr.  Jarmin,  "Dr.  Jarmin,  thank  you  for 
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your  response.  We  look  forward  to  meeting  with 
you  and  your  team  in  early  January.  Best 
regards . " 

Did  I  read  that  right? 

A.  Looks  right,  yeah. 

Q.  Okay.  On  page  3,  page  DOJ  2714,  on 
January  2nd,  Arthur  Gary  writes  to  Ron  Jarmin,  "It 

should  work  fine.  Let  me  get  back  to  you.  Best 
wishes  to  you  for  2018  as  well." 

I  read  that  correctly,  right? 

A .  Yes ,  you  did . 

Q.  That's  in  response  to  a  meeting  --  an 
e-mail  on  the  following  page  which  is  from  Ron 
Jarmin  to  Arthur  Gary  which  reads,  "Arthur,  happy 

new  year.  Would  the  late  next  week  work  for  a 
meeting?"  Right? 

A.  Appears  --  that  appears  correct. 

Q.  Okay.  So  at  this  point,  it  looked  like 
Mr.  Gary  was  planning  on  having  a  meeting  or 

suggested  that  a  meeting  the  following  week  with 

the  Census  Bureau  would  work  fine,  correct? 

A.  Again,  these  e-mails  speak  for 
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themselves.  And  I  can't  speak  for  Mr.  Gary.  But 
that  seems  about  right. 

Q.  Okay.  One  week  later  --  I'm  on  page  3  -- 

Ron  Jarmin  writes  to  Arthur  Gary  on  January  9th, 
2018,  "Gary,  any  updates?  We  have  a  pretty  short 
clock  to  resolve  the  request.  Would  be  good  to 
meet  with  your  team  as  soon  as  possible.  Thanks." 
Do  you  see  that? 

A.  I  do. 


Q. 

January 
Jarmin 
Friday, 
A . 

Q. 

A  . 

Q. 

A  . 


Okay.  In  the  next  e-mail,  also  on 
9th,  2018,  Arthur  Gary  writes  back  to  Ron 
and  suggests  a  number  of  times,  including 
January  19th,  at  11:00  a.m.,  correct? 

I'm  sorry,  which  page  are  you  on? 

Page  2 . 

I  don't  see  any  e-mail  from  January  13th. 
January  9th,  2018. 

Okay.  Which  e-mail  are  we  talking  about? 


I ' m  sorry . 

Q.  From  Arthur  Gary  to  Ron  Jarmin  -- 
A.  At  the  bottom  of  the  page? 

Q.  At  the  bottom  of  the  page. 
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A.  Okay. 

Q.|  Mr.  Gary  writes  back  to  Ron  Jarmin  and 

offers  a  number  of  options  for  a  meeting, 

4 

including  Friday,  January  19th,  at  11:00  a.m., 

© 

right  ? 

© 

A.  That  appears  to  be  correct. 

7 

Q.|  And  in  the  next  e-mail  on  the  thread, 

8 

Dr.  Jarmin  writes  to  Arthur  Gary  on  January  10th® 

9 

ff  Thanks,  Gary®  (Let's  do  Friday  at  11:00®  IWe  '  re 

10 

fine  meeting  at  main  Justice.®  Right? 

11 

A .  Right . 

12 

Q.|  The  next  e-mail,  which  is  on  the  first 

i! 

page  at  the  bottom,  on  January  16th,  2018,  Arthufij) 

M 

Gary  writes  to  cancel  the  meeting  with  Ron  Jarmin® 

15 

correct  ? 

M 

A.  Well,  it  looks  like  --  he  says 

if 

they're  unable  --  "We"  --  I  don't  know  who  "we® 

i-s 

are  --  "will  be  able  to  meet  on  Friday  or  this 

19 

week . ® 

20 

Q.|  Did  you  have  any  conversations  with 

2g 

Mr.  Gary  about  meeting  with  the  Census  Bureau 

22 

between  the  date  of  Dr.  Jarmin' s  e-mail  on 
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December  22nd  requesting  a  meeting  between  Census 

Bureau  and  DOJ  staff  and  Arthur  Gary's  e-mail  on 
January  16th  stating,  due  to  some  scheduling 

conflicts,  we  will  be  unable  to  meet  on  Friday? 

A.  Yes. 

Q.  When  did  those  conversations  take  place? 
A.  I  don't  remember  the  specific  dates. 

Q.  What  was  the  content  of  that 
conversation? 

A.  I  believe  the  content  of  that 
conversation  related  to  this  request  that  the 
Census  Bureau  and  the  Department  of  Justice  hold  a 
meeting . 

Q.  And  what  did  Mr.  Gary  convey  to  you  about 
the  Census  Bureau's  request  to  have  a  meeting 
between  DOJ  and  Census  Bureau  technical  staff? 

A.  He  conveyed  to  me  that  the  request  had 
been  made . 

Q.  What  did  he  --  did  he  convey  to  you 
anything  other  than  the  fact  that  a  request  had 
been  made? 

A.  I  believe  he  mentioned  that  they  had 
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offered  certain  dates  for  that  meeting,  but 
that  --  I  don't  recall  the  specifics  of  that 
conversation  beyond  that. 

Q.  Did  Mr.  Gary  tell  you  that,  in 
Dr.  Jarmin's  e-mail,  he  had  written  that  Census 
Bureau  staff  had  briefed  him  on  their  analysis 
which  suggested  that  there  was  a  way  to  produce 
higher  quality  CVAP  data  at  lower  cost  for  the 
Department  of  Justice  through  a  means  other  than 
including  a  question  about  citizenship  on  the 
2020  census  questionnaire? 

A.  I  don't  believe  he  conveyed  that.  I 
believe  what  he  conveyed  was  that  the  Census 
Bureau  thought  there  might  be  another  way  to  get 
the  data  to  the  Department  of  Justice. 

Q.  And  what  was  your  response  to  receiving 
that  information? 

A.  I  listened  to  what  Mr.  Gary  had  to  say 
and  told  him  that  I  would  think  about  the  issue 
and  discuss  it  further  with  others. 

Q.  Did  you  instruct  Mr.  Gary  not  to  hold  the 
meeting  with  the  Census  Bureau  that  was  scheduled 
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for  Friday,  January  19th? 

A.  I  don't  believe  so,  no. 

Q.  Do  you  know  why  that  meeting  did  not 
occur? 

A.  I  believe  that  --  I  believe  at  the  time 
we  were  trying  to  gather  more  information  within 
the  department  about  this  meeting  and  whether  it 
was  consistent  with  our  --  with  what  we  wanted  to 
do.  And  I  believe  that  --  if  I  recall  correctly, 
this  was  a  request  for  more  time  from  the  Census 
Bureau  that  Mr.  Gary  submitted. 

Q.  What,  if  anything,  did  you  do  with  the 
information  that  the  Census  Bureau  had  an 
alternative  means  for  providing  DOJ  with 

block-level  CVAP  data? 

A.  I  discussed  that  with  various  people  at 
the  Department  of  Justice. 

Q.  And  who  did  you  discuss  that  with? 

A.  I  discussed  it  with  Rachael  Tucker,  Pat 
Hovakimian.  I  may  have  discussed  it  with  Danielle 
Cutrona.  I'm  not  sure.  And  I  eventually 
discussed  it  with  the  attorney  general. 
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Q.  You  didn't  discuss  the  fact  that  the 
Census  Bureau  had  an  alternative  idea  for 
producing  block-level  CVAP  data  for  purposes  of 

VRA  enforcement  with  voting  section  employees? 

A.  I  may  have  discussed  it  --  I  think  I 
probably  did  discuss  it  with  Chris  Herren  as  well. 

I  may  have  discussed  it  with  him.  I  don't  recall 
specifically . 

Q.  You  mentioned  that  you  discussed  it  with 
the  attorney  general .  When  did  you  discuss  the 
fact  that  the  Census  Bureau  had  an  alternative 
means  of  producing  block-level  CVAP  data  with  the 
attorney  general? 

A.  It  would  have  been  at  some  point  after  I 
spoke  to  Art  Gary.  I  don't  remember  the  exact 
dat  e§§ 

Q.  Roughly  when  did  you  speak  to  Art  Gary? 

A.  Again,  I  don't  remember  the  exact  date  of 
that  either.  It  would  have  been  before  this 
January  16th  e-mail. 

Q.  So  sometime  after  this  conversation  --  so 
let  me  just  back  up  here. 
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Q.  And  at  some  point  after  that,  you  had  a 
conversation  about  this  proposal  with  the  attorney 
general,  correct? 

A.  I  don't  know  if  it  was  so  much  about  the 
proposal,  because  I  wasn't  up  on  what  the 
specifics  of  the  proposal  were.  I  think  we  had 
a  --  we  may  have  had  a  conversation  related  to 
this  issue  of  Census  Bureau  wanting  to  meet. 

Q.  You  didn't  ask  Arthur  Gary  for  the 
specifics  of  the  proposal  from  the  Census  Bureau? 
A.  No,  I  don't  believe  I  did. 

Q.  You  didn't  ask  Arthur  Gary  to  get  more 
information  about  the  specifics  of  the  proposal 
from  the  Census  Bureau  to  get  higher  quality  CVAP 

data  at  lower  cost? 

A.  I  don't  recall  asking  him  that  and  I 
don't  recall  him  conveying  that  to  me  that  that 
was  a  representation  that  the  Census  Bureau  had 

madeH 

Q.  Okay.  You  at  some  point  had  a 
conversation  with  the  Attorney  General  about  this. 

Was  that  in  person  or  by  phone? 
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A.  In  person. 

Q.  And  it  was  in  January  of  2018? 

A.  Probably.  Yeah. 

Q.  What  was  discussed  with  respect  to  the 
Census  Bureau's  alternative  proposal  for  producing 
block-level  CVAP  data? 

MR.  GARDNER:  Objection.  Calls  for 

information  that's  subject  to  deliberative  process 
privilege.  I  instruct  the  witness  not  to  answer. 

MR.  HO:  Can  I  just  ask  you  what  decision 

this  deliberation  went  to,  given  that  the 
department  had  already  at  this  point  -- 


MR  . 

GARDNER : 

Sur 

e  . 

MR  . 

1 

1 

o 

X 

made 

the  request? 

MR  . 

GARDNER : 

It  ' 

s  embedded  in 

your 

actual  question  about 

the 

consideration 

of 

alternatives . 

Remember,  the  deliberative  process 
privilege  can  apply  even  if  no  final  decision  is 
made  . 

MR.  HO:  So  this  is  not  about  the 

decision  to  request  the  citizenship  question. 
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that  -- 

MR.  GARDNER:  Decision  as  to  whether  to 

pursue  that  proposal . 

MR.  HO:  Okay.  That's  what  I  just  wanted 

to  clarify  because  -- 

MR.  GARDNER:  Yeah.  Okay. 

MR.  HO:  --  it  wasn't  clear  to  me. 

MR.  GARDNER:  Sorry.  I  thought  that  was 

clear.  I  apologize.  Yeah,  that's  the  decision. 

BY  MR.  HO: 

Q.  Okay.  So  the  conversation  with  the 
attorney  general  included  a  discussion  about 

whether  or  not  to  pursue  the  Census  Bureau's 
proposal  to  produce  block-level  CVAP  data  for  DOJ 

for  VRA  enforcement  purposes  without  including  a 
citizenship  question,  correct? 

A.  That  is  correct.  And  just  to  clarify,  I 
wasn't  familiar  with  all  the  particulars  of  their 

proposal . 

Q .  That ' s  fine® 

The  decision  was  made  not  to  pursue  the 
Census  Bureau's  alternative  proposal  for  producing 
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block-level  CVAP  data  for  purposes  of  VRA 


enforcement  through  a  means  other  than  including  a 


citizenship  question  on  the  census,  correct? 

A. 

That  is  correct. 

Q. 

Who  made  that  decision? 

A. 

The  attorney  general . 

Q. 

A. 

When  was  that  decision  madef 

Around  this  time.  I  don't  know  exactly 

when  it 

was  made.  I  can't  remember  the  specific 

dat  e  || 

Q. 

When  you  say  "around  this  time, "  you  mean 

around  January  of  2018,  correct? 

A. 

That  is  correct. 

Q. 

Are  the  reasons  for  that  decision 

memorialized  anywhere? 

A. 

Not  to  my  knowledge. 

IQ-I 

Were  those  reasons  ever  communicated  to 

you|| 

A. 

Yes  . 

Q. 

What  were  those  reasons? 

MR.  GARDNER:  Objection.  Calls  for 

information  subject  to  deliberative  process 
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privilege.  I  instruct  the  witness  not  to  answer. 

THE  WITNESS:  Consistent  with  that 

instruction,  I  can't  answer.  But  I  do  admire  your 
tenacity . 

BY  MR.  HO: 

Q.  On  the  first  page,  the  second  e-mail 
listed  here  is  from  Ron  Jarmin  to  Art  Gary  on 
January  26th,  2018  and  reads,  "Art,  any  chance  of 

meeting  late  next  week?  Thanks.  Ron." 

As  of  this  date,  it  had  not  yet  been 
communicated  to  the  Census  Bureau  that  the  -- 
whether  or  not  the  Department  of  Justice  would 
meet  to  discuss  the  Census  Bureau's  other  proposal 
for  producing  block-level  CVAP  data,  correct? 

A.  I'm  not  sure  I  know  the  answer  to  that 
question . 

Q.  Who  informed  Art  Gary  of  the  decision  not 
to  meet  with  the  Census  Bureau  to  discuss  their 
alternative  proposal  for  producing  block-level 

CVAP  data? 

A.  I  did. 

Q.  When  did  you  inform  Mr.  Gary  of  that 
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decision? 

A.  It  would  have  been  around  this 
January  29th  date,  I  believe.  But  I  don't  recall 
specifically . 

Q.  And  who  informed  you  that  the  Department 
of  Justice  should  not  meet  with  the  Census  Bureau 
to  discuss  the  Census  Bureau's  alternative 
proposal  for  producing  block-level  CVAP  data? 

A.  The  att  orney  general . 

Q.  You  received  this  e-mail  thread  from 
Arthur  Gary,  which  includes  the  initial  e-mail 


from  Dr . 

Jarmin  describing  the  alternative 

proposal 

for  collecting  CVAP  data  at  higher 

quality  produced  at  lower  cost  on  January  29th, 

2  018,  correct  ? 

A.  On  this  e-mail  chain,  that's  correct.  I 
don't  know  whether  I  received  it  before  then  or 
not.  But  yes,  this  e-mail  --  the  e-mail  dated 
January  29th,  2018,  at  2:33  p.m.,  is  the  first 

e-mail  in  this  chain  where  Mr.  Gary  sent  me  that 

information . 

Q.  When  you  told  Congress  on  May  21st,  2018, 
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Q.  Your  understanding  is  that  Secretary  Ross 
speaks  for  the  Census  Bureau? 

A.  Yes.  On  this  --  at  least  on  this  issue. 

I  understand  that  --  and  again,  I've  not  studied 
the  legal  questions  in  this  case,  but  it's  my 
understanding  that  the  Secretary  of  Commerce  has 
the  authority  to  determine  which  questions  will 
and  will  not  be  asked  on  the  census  questionnaire. 

Q.  Do  you  have  any  reason  to  think  that 
Secretary  Ross  knows  more  about  the  accuracy  of 

various  forms  of  CVAP  data  than  the  career 
professionals  at  the  Census  Bureau? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  I  have  no  basis  to  answer 

that  question. 

BY  MR.  HO: 

Q.  You  don't  know  one  way  or  the  other 
whether  or  not  Secretary  Ross  knows  more  about  the 
accuracy  of  various  forms  of  CVAP  data  than  the 
career  professionals  who  work  with  statistical 
research  and  survey  data  at  the  Census  Bureau? 
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MR.  GARDNER:  Same  objection. 

THE  WITNESS:  I  don't  know  one  way  or  the 

other,  and  I  don't  know  what  Census  Bureau  staff 
ultimately  concluded  since  the  e-mail  said  there 
were  suggestions  made  by  particular  findings. 

It's  my  understanding  that  Secretary  Ross 
has  the  legal  right  and  the  legal  authority  to 
make  that  determination  on  behalf  of  the  Commerce 
Department  and  the  Census  Bureau  under  the 
relevant  statutes  that  Congress  has  enacted. 

BY  MR.  HO: 

Q.  So  let's  leave  aside  legal  right  and 
legal  authority  and  let's  just  talk  about  the 
Census  Bureau  and  what  Dr.  Jarmin  represented  in 
this  e-mail . 

Just  here  today,  you  know  that  Dr.  Jarmin 
wrote  to  Arthur  Gary  and  said  Census  Bureau  staff 
have  looked  at  this  issue,  and  their  analysis 

suggests  that  there's  a  way  to  get  CVAP  data  for 

DOJ  that  would  produce  higher  qua  lity  data  at 

lower  cost,  and  wanted  to  meet  with  DOJ  about 
that.  You  understand  that,  right? 
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A.  Yes,  I  believe  I've  testified  that  I 
understand  that . 

Q.  Okay.  And  when  you  told  Congress  that 
the  best  vehicle  --  or  the  most  appropriate 
vehicle  for  obtaining  CVAP  data  was  through  the 
decennial  census  questionnaire,  you  didn't  mention 

Dr.  Jarmin's  proposal,  right? 

MR.  GARDNER:  Objection.  Asked  and 

answered . 

THE  WITNESS:  Again,  I  don't  remember 

exactly  everything  that  I  testified  to  on  May 
21st.  I'm  happy  to  read  that  testimony  now  and 
answer  your  question  and  verify  --  or  give  you  the 
verification  or  confirmation  that  you  seem  to  be 

asking  me  f or . 

But  no,  I  didn't  mention  this.  I  didn't 
mention  everything  about  the  decision  or  the  issue 
in  that  testimony  to  Congress.  I  was  asked 
specific  questions  by  congresspeople  and  gave 
answers  to  the  best  of  my  ability  and  recollection 

within  the  constraints  that  the  Department  of 

Justice  places  on  witnesses  who  testify  before 
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Congress . 

Moreover,  all  it  says  here  is  that  there 
were  some  career  staff  who  made  findings  that 

suggested  a  particular  thing,  not  that  they  had 
firmly  reached  that  conclusion.  And  of  course,  as 
I  mentioned  before,  it's  up  to  Secretary  Ross  to 
make  that  determination  as  a  matter  of  law,  or  at 
least  that's  my  understanding. 

BY  MR.  HO: 

Q.  I  mean,  this  isn't  an  e-mail  from  just  a 
random  Census  Bureau  staffer.  This  is  an  e-mail 
from  the  acting  director  of  the  Census  Bureau, 
correct  ? 

MR.  GARDNER:  Objection.  Argumentative. 

THE  WITNESS:  I  understand  that 

Dr.  Jarmin  was  the  acting  director  of  the  Census 
Bureau ,  yes . 

BY  MR.  HO: 

Q.  He  is  the  acting  director  of  the  Census 
Bureau  today,  right? 

A.  That,  I  don't  know.  But  sure,  he  could 

be  . 
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Q.  Okay.  Are  you  satisfied  that  your 
testimony  to  Congress,  which  omitted  Dr.  Jarmin's 
proposal  to  meet  with  the  DOJ  to  discuss  the 

Census  Bureau's  findings  that  there  was  a  way  to 
produce  higher  quality  data  at  lower  cost  aside 

from  the  census  [sic]  question  --  are  you 
satisfied  that  that  was  complete  testimony  to 

Congress  ? 

A.  Absolutely.  I  --  I  testified  completely 
and  honestly  to  Congress  on  the  matters  that  I  was 

in  a  position  to  testify  on. 

Q.  Your  goal  is  to  get  the  most  complete  and 
accurate  CVAP  data  from  the  Census  Bureau,  right? 

A.  That  would  be  the  Department  of  Justice's 
goal.  Yes. 

Q.  And  despite  having  that  goal,  you  did 
not  --  and  when  I  say  "you, "  the  Department  of 

Justice  did  not  have  a  meeting  of  its  technical 

staff  with  the  Census  Bureau  to  discuss  the  Census 
Bureau's  proposal  to  get  higher  quality  CVAP  data 

at  lower  cost,  correct? 

MR.  GARDNER:  Objection.  Asked  and 
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<s 

answered . 

2 

(THE  WITNESS  :)  \I  believe  that's  correct  .} 

3 

BY  MR.  HO: 

4 

Q.  Are  you  aware  of  any  other  circumstance 

5 

where  the  Department  of  Justice  asked  the  Census 

6 

Bureau  to  collect  data  but  then  refused  to  have  a 

3 

technical  meeting  to  discuss  that  data  request?) 

8 

A.  I'm  not  aware  of  that,  nor  am  I  aware  of 

9 

any  instance  where  the  Census  Bureau  has  offered 

10 

that  kind  of  meeting. 

11 

Q.  All  right. 

12 

|(Gore  Deposition  Exhibit  22  marked  for 

11 

ft. dent i f i cat  ion  and  attached  to  the 

14 

transcript . ) 

15 

BY  MR.  HO: 

14 

|Q .  This  is  marked  as  Exhibit  2  2)  fit's  an 

f!> 

e-mail  from  Ron  Jarmin  to  Census  Bureau  personnel 

M 

in  the  administrative  record  with  Bates  number 

19 

9074.| 

20 

In  this  e-mail,  Dr.  Jarmin  is  forwarding 

21 

to  Census  Bureau  personnel  an  e-mail  that  he  had 

22 

previously  written  on  February  6th,  2018,  to 
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Enrique  Lamas  and,  it  appears,  Karen  Dunn  Kelley. 

Do  you  see  that? 

A .  I  do  see  that . 

Q.  Dr.  Jarmin  writes  to  Ms.  Kelley,  "Karen, 

I  spoke  with  Jarmin  is  Gary.  He  has  spoken  with 
DOJ  leadership.  They  believe  the  letter 
requesting  citizenship  be  added  to  the  2020  census 

fully  describes  their  request.  They  do  not  want 
to  meet.  Thanks,  Ron." 

Did  I  read  that  right? 

A.  Yes,  you  did. 

Q.  You're  part  of  the  DOJ  leadership  to  whom 
Art  --  Arthur  Gary  spoke  about  a  possible  meeting 
between  the  Census  Bureau  and  DOJ,  correct? 

MR.  GARDNER:  Objection.  Calls  for 

speculation.  Lack  of  foundation. 

THE  WITNESS:  I  don't  know  who  Jarmin  is 

Gary  spoke  to  or  who  he  was  referring  to.  As  I 
testified  previously,  I  did  talk  to  him  about  this 
i s  sue . 

BY  MR.  HO: 

Q.  Are  you  aware  of  anyone  else  speaking 
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with  Arthur  Gary  about  the  decision  over  whether 
or  not  to  meet  with  Census  Bureau  personnel  to 
discuss  their  proposal  to  produce  block-level  CVAP 
data  without  a  citizenship  question? 

A.  I  have  no  awareness  on  that  one  way  or 
the  other. 

Q.  Dr.  Jarmin  is  correct  that  DOJ  leadership 
did  not  want  to  meet  to  discuss  the  technical 
aspects  of  the  citizenship  question  request, 
correct  ? 

A.  I'm  sorry,  can  you  repeat  that  question? 

Q.  Dr.  Jarmin  was  correct  that  DOJ 
leadership  did  not  want  to  have  a  technical 
meeting  to  discuss  DO J ' s  request  for  block-level 

CVAP  data,  correct? 

A.  I  believe  that's  correct. 

Q.  The  reason  you  didn't  want  to  have  that 
meeting  is  because  it  was  more  important  to  the 
Department  of  Justice  to  get  a  citizenship 
question  on  the  2020  census  questionnaire  than  to 
get  accurate  block-level  CVAP  data,  correct? 

MR.  GARDNER:  Objection.  Calls  for 
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record . 

MR.  GARDNER:  Whatever  you  wish. 

VIDEO  TECHNICIAN:  This  concludes  media 

unit  number  4.  The  time  on  the  video  is  2:55  p.m. 
We  are  off  the  record. 

(A  recess  was  taken.) 

VIDEO  TECHNICIAN:  This  begins  media  unit 

number  5.  The  time  on  the  video  is  3:16  p.m.  We 
are  on  the  record. 

BY  MR.  HO: 

Q.  Mr.  Gore,  as  the  head  of  the  civil  rights 
division,  you  want  the  civil  rights  division  to 
have  access  to  the  most  accurate  CVAP  data  for 
purposes  of  VRA  enforcement,  right? 

A .  Right . 

Q.  You  would  like  it  if  technical  staff  from 
the  civil  rights  division  could  meet  with  the 
Census  Bureau  to  discuss  what  the  Census  Bureau 
believes  is  the  most  accurate  CVAP  data  for 
purposes  of  VRA  enforcement,  right? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  Again,  I  think  you're 
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Congress  on  May  8th. 

BY  MR.  HO: 

Q.  Well,  before  Secretary  Ross'  decision 
memo  --  that  decision  memo  was  in  March  of  2018, 
correct  ? 

A.  Sounds  right. 

Q.  Okay.  So  before  Secretary  Ross'  memo, 
you  didn't  know  what  the  Census  Bureau's  views 
were  about  the  most  accurate  form  of  CVAP  data, 
correct  ? 

A.  That's  probably  correct.  Yeah. 

Q.  Okay.  So  before  March  of  2018,  as 
someone  who  wants  the  Department  of  Justice  to 
have  the  most  accurate  CVAP  data  for  VRA 
enforcement,  you  wanted  to  be  able  to  have  a 
meeting  of  DOJ  technical  staff  with  the  Census 
Bureau  to  learn  about  the  Census  Bureau's  views 
about  the  most  accurate  CVAP  data,  correct? 

MR.  GARDNER:  Objection.  Hypothetical. 

THE  WITNESS:  That's  a  hypothetical. 

MR.  HO:  It's  not  a  hypothetical. 
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entry  number  694.  It  refers  to  a  document  with 
the  Bates  number  DOJ  30395. 

Do  you  see  that? 


A  . 

I  do  . 

Q. 

The  desc 

i  s  an 

e - ma i 1  f 

r ch  2  5 

th,  2018 , 

A . 

Yes. 

Q. 

And  the 

reads,  "E-mail  among  DOJ  attorneys  discussed  and 
providing  legal  advice  on  a  draft  of  Commerce's 
decision  memo  concerning  the  reinstatement  of  a 
citizenship  question  on  the  census.  The  e-mail 
includes  attorneys '  thoughts  and  mental 
impressions  concerning  anticipated  litigation  and 
would  reveal  deliberative  material  that  pre-dates 
Commerce's  final  decision  memo." 

Did  I  read  that  right? 

A.  Yes. 

Q.  Okay.  So  it's  correct  that  you  received 
a  draft  of  Commerce's  decision  memo  before  the 
final  memo  became  public,  correct? 
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A.  That  appears  to  be  correct.  Yes. 

Q.  You  don't  remember  receiving  a  draft  of 
Secretary  Ross'  decision  memo  directing  the 
inclusion  of  a  citizenship  question  from 
Mr .  Shumate? 

A.  No,  I  do  recall  that.  I  was  saying  it 
appears  to  be  correct  based  on  the  information  you 
just  read. 

Q.  Okay.  Did  you  discuss  or  provide  to 
Mr.  Shumate  legal  advice  on  a  draft  of  Commerce's 
decision  memo  concerning  a  citizenship  question  on 
the  census? 

A.  Yes. 

Q.  Did  Mr.  Shumate  share  with  you  his 
thoughts  or  mental  impressions  concerning 


anti c ipa 

ted  litigation 

over 

the 

citizenship 

question 

? 

A . 

Yes,  I  believe 

he 

did. 

Q. 

Did  you  share 

with 

Mr  . 

Shumate  any 

thought  s 

or  mental  impressions 

concerning 

anti c ipa 

ted  litigation 

over 

the 

citizenship 

question? 
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BY  MR.  HO: 

Q.  This  is  Exhibit  24.  The  document  and  the 
attachment . 

MR.  GARDNER:  Which  one  do  you  want  to  be 

24  and  which  do  you  want  to  be  25? 

MR.  HO:  We'll  make  the  e-mail  24  and  the 

attached  draft  letter  25. 

(Gore  Deposition  Exhibit  25  marked  for 

identification  and  attached  to  the 

transcript . ) 

BY  MR.  HO: 

Q.  So  24  is  an  e-mail  from  Mr.  Aguinaga  to 
you  dated  June  13th,  2018,  correct? 

A.  Yes. 

Q.  And  it  makes  reference  to  attachments  of 
draft  responses  to  members  of  Congress,  correct? 

A.  I  believe  that's  correct. 

Q.  Okay.  Exhibit  25  is  a  draft  letter  to 
Congresswoman  Carolyn  Maloney.  Do  you  see  that? 

A.  Yes. 

Q.  Okay.  And  I  want  to  ask  you  about  the 
draft  letter,  specifically,  the  second  paragraph, 


802 


601/ 

802 
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the  second  sentence. 

Before  the  red-line,  that  sentence 
appears  to  read,  "As  you  noted,  the  department 
sent  a  letter  to  the  Census  Bureau  asking  that  the 
Census  Bureau  reinstate  a  question  regarding 
citizenship  on  the  2020  census  questionnaire  in  an 
effort  to  obtain  accurate  data  needed  to  protect 
against  racial  discrimination  in  voting." 

Does  that  appear  correct  to  you? 

A.  That  appears  to  be  correct,  yes. 

Q.  It  was  revised  to  read,  "As  you  noted, 
the  department  sent  a  letter  to  the  Census  Bureau 
asking  the  Census  Bureau  --  asking  that  the  Census 
Bureau  reinstate  a  question  regarding  citizenship 
on  the  2020  census  questionnaire  in  an  effort  to 
obtain  the  most  accurate  data  to  protect  against 
racial  discrimination  in  voting"  with  the 
word  "needed"  struck  out,  correct? 

A.  That  appears  to  be  correct. 

Q.  Okay.  The  comment  bubble  reads,  "This 
edit  is  designed  conform  to  the  original  JMD 
letter,  which  did  not  say  the  data  was  necessary, 


601/ 

802 
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but  did  indicate  it  would  assist  our  enforcement 

601 

efforts.  John's  note  to  CIV  specifically  noted  802 

that  the  letter  did  not  say  the  data 
was  'necessary, '  and  I  think  we  should  avoid  that 
term . " 

Did  I  read  that  right? 

A.  Yes,  you  did. 

Q.  Okay.  So  is  it  correct,  as  this  comment 
notes,  that  the  December  12  letter  requesting  a 

citizenship  question  be  added  to  the  census  did 

not  say  that  it  was  necessary  to  collect  CVAP  data 
through  the  census  questionnaire  for  VRA 

enforcement  ? 

A.  That  is  correct. 

Q.  And  as  the  comment  bubble  indicates,  you, 

Mr.  Gore,  have  at  some  point  specifically  noted 
that  the  letter  did  not  use  the  word  "necessary" 
with  respect  to  collecting  CVAP  data  through  the 
census  questionnaire,  correct? 

A.  That  is  what  the  comment  says.  Correct. 

Q.  And  you  --  my  question  was,  you, 
yourself,  have  specifically  noted  that  the 
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December  12  letter,  the  Gary  letter,  did  not  use 

the  word  "necessary"  with  respect  to  the  inclusion 
of  a  citizenship  question  on  the  2020  census, 

correct  ? 

A.  Yes,  I  have  just  noted  that  in  my 
testimony.  I  will  say  I  don't  know  --  I  have  no 
recollection  of  what  this  comment  is  referring  to. 

Q.  You  agree,  right,  Mr.  Gore,  that  CVAP 
data  collected  through  the  census  questionnaire  is 

not  necessary  for  DO J ' s  VRA  enforcement  efforts? 

A.  I  do  agree  with  that.  Yes. 

Q.  I'm  going  to  show  you  another  document. 
We'll  mark  this  as  26  and  27. 

(Gore  Deposition  Exhibits  26  and  27 
marked  for  identification  and  attached  to 
the  transcript . ) 

BY  MR.  HO: 

Q.  26  is  an  e-mail  from  Mr.  Agu  inaga  to  you 
dated  June  12th,  2018,  correct? 

A.  Yes ,  it  is . 

Q.  And  the  subject  is,  QFR  responses, 
correct  ? 
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A.  That  is  correct. 

Q.  And  there's  an  attachment  of  2020  census 
hearing  Gore  QFRs  CRT  draft,  correct? 

A .  Correct  . 

Q.  Exhibit  27  has  draft  responses  from  you 
to  questions  posed  by  Congressman  Jimmy  Gomez, 
correct  ? 

A.  Yes,  that's  correct. 

Q.  The  second  answer  on  Exhibit  27  --  or  the 
second  question  and  answer  on  Exhibit  27  read,  "To 
Mr.  Gore:  Is  the  DOJ  and  Attorney 

General  Sessions  still  in  agreement  with  that 
opinion?  Is  there  any  provision  of  any  law  that 
may  compel  census  to  disclose  confidential  census 
data  for  law  enforcement  or  national  security 
purposes  ? " 

And  the  response,  as  drafted,  reads,  "No 
one  should  have  to  fear  responding  to  the  census 
questionnaire  or  to  a  citizenship  question  if,  in 
fact,  it  is  included.  To  that  end,  the  department 
is  committed  to  abiding  by  all  laws  protecting  the 
confidentiality  and  non-disclosure  of  such 


802 
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responses . " 

Did  I  read  that  right? 

A.  Yes. 

Q.  If  we  look  back  at  Exhibit  2  6 1| 

Mr.  Aguinaga ' s  e-mail  to  you,  the  fourth  sentence 

in  his  e-mail,  beginning  with  the  second  draft 
answer  at  the  end  of  the  second  line,  it  reads, 
"The  second  draft  answer  does  not  directly  address 

the  question  because  the  question  asks  whether  the 

department  agrees  with  the  2010  OLC  opinion  and 

whether  any  law  compels  the  disclosure  of 
confidential  questionnaire  responses.  I  don't 
think  we  want  to  say  too  much  there  in  case  the 
issues  addressed  in  the  OLC  opinion  or  related 

issues  come  up  later  for  renewed  debate." 

Did  I  read  Mr.  Aguinaga ' s  words 
correctly? 

A.  Yes. 

Q.  Okay.  I'm  going  to  show  you  a  document 
which  we'll  mark  as  Exhibit  28. 
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A .  Yes ,  I  do . 

Q.  Okay.  This  is  a  document  from  the 
administrative  record.  The  first  page  is  Bates 
number  1277. 

You're  familiar  with  this  document? 

A .  No ,  I'm  not . 

Q.  You've  never  seen  this  document  before? 

A.  No,  I  don't  believe  I  have. 

Q.  The  fifth  page  of  this  document,  Bates 
number  1281,  the  first  paragraph,  last  sentence, 
about  four  lines  from  the  bottom,  reads,  "It  is, 
therefore,  a  reasonable  inference  that  a  question 
on  citizenship  would  lead  to  some  decline  in 
overall  self  -  response  because  it  would  make  the 
2020  census  modestly  more  burdensome  in  the  direct 
sense,  and  potentially  much  more  burdensome  in  the 
indirect  sense,  that  it  would  need  to  a  larger 
decline  in  self  -  response  for  non-citizen 
households . " 

Did  I  read  that  right? 

A.  Yes,  you  did. 

Q.  Okay.  So  before  I  read  that  to  you,  you 
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were  not  aware  that  the  chief  scientist  of  the 


Census  Bureau  had  opined,  based  on  an  analysis  of 
ACS  data,  that  the  inclusion  of  a  citizenship 

question  would  lead  to  a  larger  decline  in 
self  -  response  for  non-citizen  households? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  That  is  --  I'm  not  sure 

you've  correctly  characterized  this  statement. 

But  no,  I  was  not  aware  of  this  statement  until 
just  now. 


BY 

MR  . 

HO  : 

Q 

Okay . 

So 

A 

Or  of 

the  fact  that  Mr.  --  I 

'  m 

sorry.  Is 

i  t 

Dr  . 

Abowd? 

Mr.  Abowd.  I'm  not  sure. 

I  '  ve 

never  met  him. 

Q 

Abowd. 

A 

Abowd, 

thank  you. 

-  -  had 

espoused  that  view. 

Q 

So  you 

' re  not  aware  that  the 

Census 

Bureau 

has  conducted  an  analysis  of  ACS 

response 

rates  and,  based  on  that  analysis,  has  concluded 
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BY  MR.  HO: 

Q.  I'm  not  actually  talking  about 
Exhibit  3  2 . 

The  chief  scientist  of  the  Census  Bureau, 
I'm  representing  to  you,  has  given  deposition 

testimony  in  this  litigation  stating  that  the 
analysis  conducted  by  the  Census  Bureau  indicates 

that  the  best  quantitative  evidence  that's 
available  to  the  Census  Bureau  at  present  suggests 

to  the  Census  Bureau  and  leads  the  Census  Bureau 
to  conclude  that  the  inclusion  of  a  citizenship 
question  is  likely  to  reduce  sel f - response  rates 

to  the  census  questionnaire. 

Do  you  understand  the  representation  that 
I've  just  made  to  you? 

A.  I  do.  I  can't  verify  whether  it's 
accurate,  since  I'm  not  familiar  with  that 
deposition  testimony|| 

Q.  That's  fine.  But  assuming  that  it  is, 
does  that  concern  you  about  the  inclusion  of  a 
citizenship  question  on  the  census,  given  that  the 
department  that  you  run  relies  upon  accurate 
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would  expect  -- 

Q.  It's  actually  a  question  about  your 
current  intentions. 

A.  My  current  intentions.  I  would  expect 
that  conversations  like  that  could  occur.  Sure. 

Q.  Are  there  any  planned  meetings  between 
the  civil  rights  division  and  the  Census  Bureau 
about  the  effect  that  the  citizenship  question  on 

the  2020  census  is  going  to  have  on  the  accuracy 

of  census  data? 

A.  I'm  not  aware  of  any  such  meetings,  nor 
do  I  know  whether  any  such  meetings  would  be 
productive  at  this  point,  since  the  2020  census 
hasn't  yet  been  conducted  and  nobody  knows  what 

the  effect  of  the  citizenship  question  on  that 
particular  census  will  be. 

Q.  Mr.  Gore,  are  you  aware  of  any  other 
circumstance  in  which  the  Department  of  Commerce 

has  reached  out  to  the  Department  of  Justice  to 

see  if  the  Department  of  Justice  would  request 

data  from  the  Census  Bureau? 

A.  I'm  not  aware  of  any  other  such  instance|| 
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MR.  HO:  Can  we  go  off  the  record? 

VIDEO  TECHNICIAN:  We  are  going  off  the 

record.  The  time  on  the  video  is  3:57  p.m. 

(A  recess  was  taken.) 

VIDEO  TECHNICIAN:  This  begins  media  unit 

number  6.  The  time  on  the  video  is  4:15  p.m.  We 
are  on  the  record. 

BY  MR.  HO: 

Q.  Mr.  Gore,  just  to  circle  back  on 
something  we  talked  about  earlier,  when  Attorney 
General  Sessions  made  the  decision  for  there  not 
to  be  a  meeting  between  DOJ  technical  staff  and 
the  Census  Bureau,  at  that  time,  Secretary  Ross 

had  not  yet  issued  his  decision  memo  directing  the 
inclusion  of  a  citizenship  question  on  the  census, 

correct  ? 

A.  That  is  correct. 

Q.  So  it's  accurate  to  say,  since  that 
decision  memo  had  not  yet  been  issued,  that  that 


dec i s ion 

memo 

did 

not  play 

any  role  in  the 

dec i s ion 

that 

was 

made  not 

to  have  a  meeting 
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between  Census  Bureau  and  technical  staff, 
correct  ? 

A.  That  is  --  I  believe  that's  correct. 

Yes  . 

Q .  Okay . 

(Gore  Deposition  Exhibits  33  and  34 
marked  for  identification  and  attached  to 
the  transcript . ) 

BY  MR.  HO: 

Q.  I  just  want  to  show  you  two  more 
documents  that  have  been  marked  as  Exhibits  33  and 
34  . 

33  is  an  e-mail  from  Ben  Aguinaga  to  you 
and  Prim  Escalona  dated  April  6th,  2018,  correct? 

A.  Are  you  referring  to  the  e-mail  at  the 
top  of  the  page? 

Q .  Correct  . 

A.  Yes,  that's  correct. 

Q.  It's  a  thread,  but  the  top  e-mail  is  from 
Ben  Aguinaga  to  you  and  someone  else  dated 
April  6th,  2018,  correct? 

A.  That  is  correct. 
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Q.  Okay.  And  there  are  various  attachments 
to  this  e-mail,  one  of  which  is  census  citizenship 
question  briefing  paper,  correct? 

A.  That  is  correct. 

Q.  Okay.  And  if  you  look  at  Exhibit  34, 
it's  a  document  titled,  Census  citizenship 
question . 

This  is  the  briefing  paper  that  was 
attached  to  that  e-mail,  correct? 

A.  I  can't  verify  that  for  sure,  but  -- 

Q.  Does  it  appear  to  be? 

A.  It  appears  to  be  --  yes,  it  appears  to  be 
a  briefing  paper  on  that  topic. 

Q.  Okay.  And  the  subject  is,  AG  prep  for 
CJS  Approps .  hearing,  correct? 

A.  That  is  correct. 

Q.  Okay.  So  this  citizenship  --  census 
citizenship  question  briefing  paper,  Exhibit  34, 

it's  for  the  attorney  general,  correct? 

A.  That  is  correct . 

Q.  Okay.  Exhibit  34,  at  the  top,  the  first 
bullet  under  the  section  background  reads,  "Not 
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public.  In  2017,  Secretary  of  Commerce  Wilbur 
Ross  requested  that  the  Justice  Department  send  a 
letter  requesting  the  addition  of  a  citizenship 

question  on  the  2020  census." 

Is  that  statement  accurate,  as  far  as  you 

know? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  As  far  as  I  know,  yes. 

BY  MR.  HO: 

Q.  And  when  in  2017,  if  you  know,  did 
Secretary  of  Commerce  Wilbur  Ross  request  that  the 
Justice  Department  send  a  letter  requesting  the 
addition  of  a  citizenship  question? 

A .  I  don ' t  know . 

Q.  And  it's  correct  that,  as  of  the  date  of 
this  e-mail,  April  6th,  2018,  the  fact  that 
Secretary  of  Commerce  Ross  requested  that  the 

Justice  Department  send  a  letter  requesting  the 

addition  of  a  citizenship  question  was  not  public® 

correct  ? 

MR.  GARDNER:  Objection.  Lack  of 


802 


601/ 

802 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


© 

© 

© 

© 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-4  Filed  01/07/19  Page  257  of  286 


Page  333 


foundation . 

THE  WITNESS:  I  believe  that  was  --  I 

believe  that's  correct.  I  don't  remember  for 

sureH 


BY  MR.  HO: 

Q  .  And 
April  6th,  20 
attempting  to 
Secretary  Ros 
Department  se 
of  a  citizens 
Department  wa 
that  that  inf 

A .  I'm 

not  . 

Q .  Were 
2018,  to  publ 
Secretary  of 
Justice  Depar 
addition  of  a 
MR  . 
THE 


it's  also  correct  that,  as  of 
18,  the  Department  of  Justice  was 
maintain  the  fact  that 
s  had  requested  that  the  Justice 
nd  a  letter  requesting  the  addition 
hip  question  --  that  the  Justice 
s  attempting  to  maintain  the  fact 
ormation  was  not  public,  correct? 
not  sure  whether  that ' s  correct  or 


you  authorized,  as  of  April  6th, 
icly  discuss  the  fact  that  the 
Commerce  had  requested  that  the 
tment  send  a  letter  requesting  the 
citizenship  question? 

GARDNER:  Objection.  Vague. 

WITNESS:  Yeah,  I  don't  know  what  you 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-4  Filed  01/07/19  Page  258  of  286 


Page  334 

mean  by  that,  but  I  don't  know  that  I  was 
authorized  or  not  authorized  to  do  so. 

BY  MR.  HO: 

Q.  As  far  as  you  know,  it  had  not  yet  been 
made  public  as  of  April  6th,  2018,  that  Secretary 
of  Commerce  Ross  had  requested  the  Justice 
Department  send  a  letter  requesting  the  addition 
of  a  citizenship  question,  correct? 

A.  As  far  as  I  know  and  can  recall,  that's 
correct . 

Q.  Why,  if  you  know,  was  it  not  public  by 
April  6th,  2018,  that  Secretary  Ross  had  requested 
that  the  Justice  Department  send  a  letter 
requesting  the  addition  of  a  citizenship  question? 

MR.  GARDNER:  Objection.  Lack  of 

foundation.  Calls  for  speculation. 

THE  WITNESS:  I  don't  know. 

BY  MR.  HO: 

Q.  You  don't  know  one  way  or  the  other? 

A.  I  don't  know  one  way  or  the  other. 

MR.  HO:  Okay.  We  can  go  off  the  record. 

I  think  those  are  all  the  questions  -- 
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BY  MS .  HULETT : 

Q.  Okay.  But  just  so  I'm  clear  on  it,  you 
have  had  discussions  with  Attorney 
General  Sessions  on  the  topic  of  whether 
apportionment  or  redistricting  should  be  conducted 

using  total  population  or  some  other  measure? 

MR.  GARDNER:  Objection  to  the  extent  it 

mi scharact er i zes  the  witness'  previous  testimony. 

THE  WITNESS :  I  stand  by  my  prior  answer 

that  I  had  a  conversation  with  the  attorney 

general  about  the  question  of  the  use  of  total 
population  or  some  other  measure  for  apportionment 

purposes . 

BY  MS .  HULETT : 

Q.  And  you  can't  disclose  that  conversation 
because  it  was  during  the  pr e - del iberat ive  process 

leading  to  the  decision  as  to  whether  to  request 
that  the  Census  Bureau  include  a  citizenship 

question  on  the  decennial  census? 

A.  That  is  correct. 

Q.  Okay.  Have  you  had  any  conversations 
with  anyone  else  about  whether  apportionment  or 
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well.  But  I'm  familiar  that  its  current  practice 
is  to  use  the  ACS  data. 

And  the  decennial  census  data  obviously 
is  only  available  every  ten  years,  not  every  five 
years . 

Q.  I'd  like  to  draw  your  attention  back  to 
this  Exhibit  17,  which  is  the  December  12th, 

2017  --  I  think  we've  been  referring  to  it  as  the 

Gary  letter . 

A.  Yes.  Bear  with  me  one  moment.  My 
exhibits  are  not  in  order. 

Q .  Okay . 

A.  Let  me  see  if  I  can  find  it.  Got  it. 
Thank  you . 

Q.  When  you  were  --  do  you  see  that  you've 
cited  several  cases  in  this  letter? 

A.  I  see  that  the  department  has  cited 
several  cases  in  the  letter.  Yes. 

Q.  You  drafted  --  did  the  initial  draft  of 
this  letter,  correct? 

A.  That  is  correct. 

Q.  And  when  you  were  drafting  the  letter, 
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did  you,  personally,  do  the  research  that  resulted 
in  the  citation  to  these  particular  cases  or  did 
someone  else  do  it  for  you  and  send  them  to  you? 

MR.  GARDNER:  Objection.  Calls  for 

information  subject  to  deliberative  process 
privilege.  I  instruct  the  witness  not  to  answer. 

THE  WITNESS:  Consistent  with  that 

instruction,  I  can't  answer. 

BY  MS .  HULETT : 

Q.  So  you  can't  tell  me  whether  you  chose 
these  cases  or  whether  someone  else  chose  these 
cases  for  inclusion  in  the  letter  because  that's 
deliberative  process?  I  just  want  to  make  sure  I 
understand  what  you're  refusing  to  answer. 

A.  Yes.  That's  on  the  instruction  of 
counsel . 

Q.  Okay.  Did  you  read  the  opinions  that  are 
cited  in  the  letter? 

A.  Yes,  I  did. 

Q.  How  recently  have  you  read  the  opinions? 

A.  Well,  let  me  look  at  which  opinions  we're 
talking  about . 
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Q.  Well,  to  start  with,  I'm  talking  about 
Reyes  versus  City  of  Farmers  Branch,  Barnett 
versus  City  of  Chicago,  Negron  versus  City  of 

Miami  Beach,  Romero  versus  City  of  Pomona,  and 
LULAC  versus  Perry. 

A.  I  read  all  of  those  cases  before  this 
letter  was  sent .  And  I  may  have  read  the  LULAC 
versus  Perry  decision  more  recently  than  that. 

Q.  And  before  you  list  these  cases,  the 
sentence  right  before  the  cases  in  the  second 

paragraph  says,  "Multiple  federal  courts  of  appeal 

have  held  that,  where  citizenship  rates  are  at 
issue  in  a  vote  dilution  case,  citizen  voting  age 
population  is  the  proper  metric  for  determining 

whether  a  racial  group  could  constitute  a  majority 
in  a  single-member  district." 

Did  I  read  that  correctly? 

A.  Yes,  you  did. 

Q.  These  are  all  appellate  court  or  Supreme 
Court  cases.  Did  you  read  any  of  the  lower  court 
opinions  in  these  cases? 

A.  I  believe  I  did.  Yes. 
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Q.  And  do  any  of  these  appellate  court 
opinions  that  are  cited  in  this  paragraph  hold 
that  long-form  data  or  ACS  survey  data  is 
deficient  or  unsuitable  for  use  in  a  Section  2 
analy s i s  ? 


MR.  GARDNER: 

Objection.  Compound. 

THE  WITNESS: 

I  don't  believe  so. 

BY  MS .  HULETT : 


Q.  Would  you  agree 
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(Gore  Deposition  Exhibit  39  marked  for 
identification  and  attached  to  the 
transcript . ) 

BY  MS .  HULETT : 

Q.  I'd  like  to  show  you  Exhibit  39,  which  is 
a  series  of  January  2nd,  2018,  e-mails  between  you 
and  Devin  O'Malley  regarding  review  of  a  statement 
in  response  to  citizenship  question  on  census. 

Who  is  Devin  O'Malley? 

A.  Devin  O'Malley  at  the  time  was  employed 
in  the  Department  of  Justice's  Office  of  Public 
Affairs . 

Q.  Is  that  a  Ms.  or  a  Mr.? 

A .  Mr  . 

Q.  Do  you  recall  this  exchange,  this  e-mail 
exchange  ? 

A .  Yes ,  I  do . 

Q.  On  page  2,  Mr.  O'Malley  asks  you  at 
4:28  --  it's  right  in  the  center  of  the  page  on 

page  2  --  "There's  no  reason  I  can't  point  the 

reporter  to  the  Constitution  on  background  and 

make  the  point  that  there ' s  somewhat  of  a 
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constitutional  basis  for  using  the  census  in  this 
process  and  not  the  ACS,  right?" 

And  right  above  it  is  your  response: 
"It's  a  little  bit  of  a  stretch,  but  it's  okay 
with  me . " 


How  is  there 

a  constitutional  basis  for 

using  a  census  rather 

than  the  ACS  to  collect) 

citizenship  data? 

A.  Unlike  the  ACS,  the  census  is  actually 

mentioned  in  the  Constitution.  The  Constitution 
directs  the  federal  government  to  conduct  a  census 
every  ten  years.  There's  no  mention  of  the  ACS  in 
the  Constitution. 

Q.  The  ACS  is  run  by  the  Census  Bureau, 
right  --  conducted  by  the  Census  Bureau? 

A.  Yes. 

Q.  But  you  don't  consider  it  to  be  part  of 
the  census? 

A.  I  consider  --  I  believe  what  Mr.  O'Malley 
is  referring  to  here  is  a  decennial  census  versus 

the  ACS.  I  understand  the  ACS  is  not  part  of  the 
decennial  census. 
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Q.  And  what  did  you  mean  that  it's  a 
stretch? 

A.  I  believe  what  I  meant  was  it's  certainly 
correct  that  the  census  is  mentioned  in  the 
Constitution  and  that  the  ACS  isn't.  But  I 
wasn't  --  I  don't  believe  that  that  was  a  reason 
mentioned  in  the  Gary  letter  for  seeking 
reinstatement  of  the  citizenship  question  on  the 

census  questionnaire. 

Q.  And  you  think  the  argument  is  a  bit  of  a 
stretch? 

A.  Which  argument? 

Q.  The  argument  that  the  Constitution 
supports  --  that  there's  a  constitutional  basis 

for  using  the  decennial  census  instead  of  the  ACS. 

A.  I  --  yeah,  I  believe  that's  a  little  bit 
of  a  stretch. 

Q.  On  page  3,  in  another  e-mail  from  you  in 
this  exchange  at  4:04,  you  say,  "Unfortunately, 
it's  not  accurate  to  blame  the  prior 
administration  for  abandoning  the  citizenship 
question  on  the  census  questionnaire.  That  move 
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BY  MS .  HULETT : 

Q.  Can  you  name  any  case  in  which  a  court 
required  for  prong  1  purposes  any  level  of 
certainty  about  the  margin  of  error  in  each  and 
every  block  of  the  district? 

A.  Again,  I  can't  name  such  a  case,  as  I  sit 
here  today  either  way. 

Q.  So  is  the  point  that's  being  expressed  in 
this  bullet  is  that  citizenship  data  from  the  ACS 
is  not  ideal  for  purposes  of  redistricting  because 
it's  an  estimate  with  a  margin  of  error  that 
increases  for  smaller  geographic  areas? 

A.  I  think  the  bullet  speaks  for  itself.  I 
believe  it  does  mention  the  margin  of  error  and 
the  increase  in  that  margin  of  error  as  the 
geographic  area  decreases.  It  also  mentions  the 
90  percent  confidence  interval  associated  with  the 
ACS  . 

Q.  So  when  you're  drawing  a  district  and  you 
want  to  know  what  percent  of  adult  citizens  are  of 
a  particular  racial  group,  let's  say,  Latinos,  and 
when  you  look  at  the  margin  of  error  for  the 
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increases;  is  that  correct? 

Q .  Yes . 

A.  That's  my  understanding. 

Q.  So  when  you  combine  block  groups  into 
census  tracts  and  then  combine  the  census  tracts 
into  districts,  the  margin  of  error  shrinks  each 
time  as  the  level  of  geography  grows? 

A.  I'm  not  sure  what  you  mean  by  combining 
all  of  that.  I  do  believe  the  ACS  estimates  are 
reported  at  certain  levels  and,  at  a  larger 
geographic  area,  there  is  a  smaller  margin  of 
error  assigned  to  the  ACS  estimate  that  at  a 
smaller  geographic  area. 

Q.  All  right.  Say  at  the  level  of  a  typical 
congressional  district,  you  would  expect  the 
margin  of  error  on  CVAP  to  be  much  smaller  than 
the  margin  of  error  in  each  block  in  that 
district,  correct? 

A.  I  would  --  with  respect  to  ACS  estimates? 

Q.  Yes. 

A.  Yes.  And  I  would  expect  that  with 
respect  to  any  statistical  sampling  or  with 
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respect  to  hard  count  data. 

Q.  And  by  the  time  you  get  to  the  size  of  a 
congressional  district,  the  margin  of  error  is 
likely  to  be  quite  small;  isn't  that  correct? 

A.  I  don't  know  what  you  mean  by  quite 
small.  I  mean,  you  could  certainly  conceive  of 
districts  or  hypothetical  districts  where  the 
margin  of  error  would  still  matter  at  the  size  of 
a  congressional  district  or  a  state  house  or  state 
senate  district.  You  might  have  a  hypothetical 
district  that  is  close  to  the  line  of  50  percent, 
but  because  of  the  margin  of  error  associated  with 
the  ACS  data,  you  wouldn't  know  one  way  or  the 
other  whether  it's  over  50  percent  or  slightly 
under  50  percent. 

And  that's  what  we  are  trying  to  avoid. 

We  are  trying  to  get  the  best  possible,  most 
accurate,  more  reliable,  most  comprehensive  and 
complete  data  that  we  possibly  can  because  -- 
there's  been  a  lot  of  talk  today  about  file  cases. 
We're  trying  to  identify  good  cases  for 
investigation  and  filing. 
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prosecutions  on  that  basis,  at  least  at  all 
recently.  And  I  think  I  might  have  read  something 
once  that  suggested  there  might  have  been  one 
decades  ago,  but  I  don't  know  that  for  sure. 

Q.  And  just  a  few  final  questions.  Have  you 
ever  communicated  in  any  way  --  by  phone,  in 
person,  by  e-mail,  text  --  have  you  ever 
communicated  about  the  citizenship  question  with 
Kris  Kobach? 

A.  No . 

Q.  Have  you  ever  communicated  in  any  of 
those  ways  about  the  citizenship  question  with 
Steve  Bannon? 

A.  No . 

Q.  Have  you  ever  communicated  in  any  of 
those  ways  about  the  citizenship  question  with 
Stephen  Miller? 

A.  No . 

Q.  Have  you  ever  communicated  with  anyone  at 
the  White  House  about  the  citizenship  question? 

A.  Yes. 

Q.  Who? 
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A.  I  communicated  with  John  Zadrozny. 

Q.  And  who  is  he? 

A.  Z - a - d- r - o - z - n-y ,  I  believe,  is  how  he 
spells  his  last  name.  And  at  the  time,  he  was 
working,  I  believe,  for  the  Domestic  Policy 

Council . 


Q. 

And  when  did  you 

communicate 

with  him? 

M 

('1  believe  it  was 

sometime  in 

October 

of  I 

2017.| 

Q. 

iWho  initiated  the  contact?} 

(A.I 

I  don ' t  recall. 

What  I  recall  about 

it' 

is  that  I  participated  in  a  conference  call  on  the 
issue  on  which  Mr.  Zadrozny  --  in  which 
Mr.  Zadrozny  also  participated. 

Q.  Conference  call  on  the  issue  of  adding 
the  citiz  enship  question? 

A.  That's  correct. 

Q.  In  October  of  2017? 

A.  I  believe  it  was  October  of  2017. 

Q.  Who  else  was  on  that  conference  call? 

A.  I  can  recall  that  other  people  from  the 
Department  of  Justice  were  on  the  call.  Rachael 
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Tucker,  who  we've  discussed  previously,  and  Gene 
Hamilton  I  believe  was  on  the  call .  And  there  may 
have  been  others,  but  I  can't  remember 
specifically  who  they  were. 

Q.  Other  than  the  addition  of  the 
citizenship  question  to  the  census,  was  that  the 
only  topic  -  - 

A.  Yes. 

Q.  --  discussed  in  the  call? 

A .  Yes  ,  it  was  [| 

Q.  And  were  there  people  from  the  Department 
of  Commerce  on  that  call? 

A.  No,  there  were  not.  Or  at  least  not  to 
my  knowledge. 

Q.  So  to  your  knowledge,  it  was  one  White 
House  official,  and  the  rest  of  you  were  all  from 

the  Department  of  Justice? 

A.  To  the  best  of  my  knowledge  and 
recollection,  yes. 

Q.  And  who  set  up  this  conference  call? 

A.  I  don't  recall  who  set  it  up.  I  know  it 
wasn ' t  me . 
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Q.  Do  you  know  at  whose  request  the 
conference  call  happened? 

A.  I  do  not  recall  that. 

Q.  And  did  you  know  before  the  call  why  you 
were  invited? 

A.  Yes. 

Q.  And  why  were  you  invited? 

A.  Because  I  was  involved  in  this  issue  on 
behalf  of  the  Department  of  Justice. 

Q.  And  did  the  --  John  --  I'm  sorry,  how  do 
you  say  his  name  again? 

A.  I  think  it's  Zadrozny,  but  I  don't  know 
for  sure . 

Q.  Zadrozny.  Do  you  remember  what  he 
contributed  to  that  conference  call? 

MR.  GARDNER:  Objection.  That  question 

calls  for  the  disclosure  of  information  subject  to 
executive  privilege. 

To  the  extent  you  can  answer  that 
question  without  divulging  such  information,  you 
may.  Otherwise,  I  instruct  you  not  to  answer. 

THE  WITNESS:  Consistent  with  that 
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Gary  letter,  because  that's  not  what  it  says. 

Q.  Does  the  Gary  letter  say  that  citizenship 
data  provided  from  decennial  census  questionnaires 

is  critical  to  Section  2  enforcement? 

A.  I  think  the  Gary  letter  speaks  for 
itself,  and  I  think  there's  no  dispute  that 
citizenship  data  is  crucial  --  accurate 
citizenship  data  is  crucial  to  carrying  out  the 

Department  of  Justice's  Section  2  enforcement 

mission . 

Q.  Do  you  --  are  you  of  the  view  that  that 
citizenship  data  needs  to  be  taken  from  decennial 
census  questionnaires? 

A.  And  by  "you, "  are  you  referring  to  the 
Department  of  Justice  or  me  personally? 

Q.  I'm  referring  to  you,  personally. 

A.  No. 

Q.  Okay.  All  right.  And  then  is  there 
anything  else  in  the  Karlan  report  that  you  would 
characterize  as  inaccurate? 

A.  There  are  a  couple  of  things  that  come  to 
mind.  Again,  if  I  had  time  to  read  it  all,  I 
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Q.  Going  back  to  Exhibit  17  -- 

A.  Yes. 

Q.  --  the  Gary  letter.  In  the  Gary  letter, 
when  talking  about  how  the  citizenship  data  is 
critical  to  the  department's  enforcement  of 
Section  2  of  the  Voting  Rights  Act,  was  that  only 
with  reference  to  Gingles  1  or  was  it  reference  to 
any  other  aspect  of  Section  2  enforcement? 

A.  Well,  I  believe  the  letter  speaks  for 
itself.  Is  there  a  particular  sentence  you're 
referring  to? 

Q.  Sure.  I'm  just  --  I'm  referring  to  --  in 
the  first  paragraph  -- 

A.  Okay. 

Q.  --  at  the  end,  it  says  that,  "As 
demonstrated  below,  the  decennial  census 
questionnaire  is  the  most  appropriate  vehicle  for 
collecting  that  data  and  reinstating  a  question  on 
citizenship  will  best  enable  the  department  to 
protect  all  American  citizens'  voting  rights  under 
Section  2 . " 

A.  Well,  as  I've  just  laid  out,  we  do  use 
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citizenship  data  at  all  three  steps  of  the  Gingles 
analysis.  The  letter  speaks  for  itself  in  terms 
of  what  it  talks  about.  And  -- 

Q.  Does  the  letter  in  any  place  mention  any 
other  aspect  of  Section  2  enforcement  other  than 
Gingles  1? 

A.  I  don't  believe  that  it  does,  but  I  don't 
know  --  again,  I  haven't  gone  back  and  reviewed 
all  these  cases  recently,  so  I  don't  know  what 
they  do  or  do  not  say  or  may  or  may  not  say  with 
respect  to  the  use  of  citizenship  data,  Gingles 
steps  2  and  3 . 

Q.  You  don't  see  anything  in  the  letter, 
correct,  that  references  any  aspect  of  how  this 

data  is  relevant  to  Section  2  enforcement  other 
than  with  respect  to  Gingles  1,  correct? 

A.  I  don't  see  anything  like  that.  That's 
correct . 

Q.  And  isn't  it  the  case  that  the 
department,  in  making  a  request  to  the  Census 
Bureau  about  the  need  for  --  the  need  for  having  a 
citizenship  question  on  the  census  and  why  it's 
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the  term  "jurisdictions"? 

A.  I  am  not  familiar  with  any  redistricting 
plan  that's  ever  been  drawn  by  someone  who  wasn't 
a  map  drawer,  so  yes. 

Q.  All  right.  Have  you  --  strike  that. 

Has  any  map  drawer,  outside  of  somebody 
employed  by  the  federal  government,  ever 
communicated  to  you  that  it  would  be  better  if  the 

citizenship  data  were  in  the  same  data  set  as  the 

total  population  data? 

MR.  GARDNER:  Could  you  re-ask  that 

question  again?  I'm  sorry.  I  missed  the  first 
clause . 

MR.  GREENBAUM:  Can  you  read  it  back? 

(The  reporter  read  the  record  as 
requested . ) 

THE  WITNESS:  I  don't  know  who  you  mean 

by  "you."  If  you  mean  the  Department  of  Justice, 

I  can't  answer  that  question  because  I  don't  know 

what  conversations  have  happened  between  map 

drawers  outside  of  the  federal  government  and 
members  of  the  Department  of  Justice. 
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BY  MR.  GREENBAUM: 

Q.  I  mean  you,  John  Gore. 

A.  Me,  personally?  I  don't  believe  I've 
ever  had  any  such  conversation  that  I  can  recall. 

Q.  At  the  time  that  the  Gary  letter  was 
issued  on  December  12th,  did  you  know  what  the 
position  of  the  Census  Bureau  was  that  -- 
regarding  whether  citizenship  data  would  be  more 
accurate  if  there  was  a  citizenship  question  on 
the  census? 

MR.  GARDNER:  Objection.  Assumes  facts 

not  in  evidence. 

THE  WITNESS:  I'm  not  sure  I  have  a  basis 

to  answer  that  question. 

BY  MR.  GREENBAUM: 

Q.  I'm  asking  you  whether  you  knew,  yes  or 

no  . 

A.  Whether  I  knew  what? 

Q .  Okay .  I'll 

A.  Sorry,  can  you  just  rephrase  the 
question? 

Q.  --  go  back  --  I  will  state  the  question 
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not  have  authority  or  standing  to  assert  such 
constitutional  claims.  The  Department  of  Justice 
has,  in  the  past,  gotten  involved  in  racial 
gerrymandering  claims,  either  as  an  intervener  or 
as  an  amicus  because  frequently  those  claims 
implicate  districts  that  were  drawn  or  preserved 
to  comply  with  Section  2  or  Section  5  of  the 
Voting  Rights  Act,  which  the  Department  of  Justice 
does  enforce . 

Q.  So  a  citizenship  question  would  not  help 
DOJ  bring  racial  or  partisan  gerrymandering  claims 
because  DOJ  doesn't  have  jurisdiction  to  bring 
them  in  the  first  place,  correct? 

A.  That's  correct,  although  it  would 
facilitate  DO J ' s  participation  in  such  cases  if  it 
chose  to  participate  for  --  because,  again, 
particularly,  racial  gerrymandering  cases  can 
implicate  Section  2  and  Section  5  districts  where 
CVAP  data  is  not  necessary. 

Q.  Prior  to  December  12th,  2017,  did  you 

have  any  communication  with  anybody  who  was  not  a 

federal  employee  at  the  time  about  having  a 
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citizenship  question  on  the  census? 

A.  Yes. 

Q.  Who? 

A.  I  had  a  conversation  with  a  gentleman 
named  Mark  Neuman,  who  I  believe  was  not  a  federal 
employee  at  the  time. 

Q.  Who  is  Mark  Neuman? 

A.  I  understand  Mark  Neuman  to  be  a  former 
emp  loyee  of  the  Census  Bureau  or  the  Department  of 

Commerce  --  I'm  not  sure  which  one.  And  I 
understood  that  he  was  advising  the  Department  of 
Commerce  and  the  Census  Bureau  with  respect  to 
this  i s  sue . 

Q.  And  what  was  the  substance  of  your 
conversation  with  Mr.  Neuman? 

MR.  GARDNER:  Objection.  Calls  for 

information  subject  to  deliberative  process 
privilege.  I  instruct  the  witness  not  to  answer. 

THE  WITNESS:  Consistent  with  that 

instruction,  I  can't  answer. 

BY  MR.  GREENBAUM: 
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MR.  GARDNER:  Objection.  Calls  for 

information  subject  to  deliberative  process 
privilege.  I  instruct  the  witness  not  to  answer. 

THE  WITNESS:  Consistent  with  that 

instruction,  I  can't  answer. 

BY  MR.  GREENBAUM: 

Q.  Okay.  Mr.  Ho  earlier  showed  you  a  map 
that  had  the  number  of  people  in  particular  census 
blocks  in  it.  Do  you  recall  that? 

A.  I  do  recall  that. 

Q.  And  some  of  those  blocks  had  one  person 
in  the  census  block,  correct? 

A.  That  is  correct. 

Q.  And  if  the  Census  Bureau  were  providing 
census  data  at  the  block  level,  isn't  it  true 
that ,  f  or  those  census  blocks  that  have  one 
person,  that  that  person's  answer  to  the  census 
question  regarding  citizenship  would  be  revealed 

in  the  data  itself? 

MR.  GARDNER:  Objection.  Calls  for  a 


hypothetical . 

THE  WITNESS:  Again,  I  believe  I  had  this 
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discussion  with  Mr.  Ho  earlier.  I  don't  know  the 
answer  to  that  question.  It's  a  hypothetical 
question . 

Mr.  Ho  also  talked  about  data  masking 
techniques  that  the  Census  Bureau  might  use.  I 
don't  know  how  those  would  implicate  the  answer  to 
the  question.  I  don't  know  how  the  Census  Bureau 
is  planning  to  report  the  results  of  this  data  or 

this  question  from  the  questionnaire  to  the 

Department  of  Justice. 

There's  a  lot  I  don't  know,  so  I  can't 
take  a  view  on  that  and  I,  unfortunately,  can't 

answer  your  question. 

BY  MR.  GREENBAUM: 

Q.  But  if  it  were  the  case  that  the  Census 
Bureau  was  providing  the  block- spec i f ic  -- 
accurate  block- spec i f ic  data  for  blocks  that  have 
one  person  in  it,  that  it  would  reveal  the 
citizenship  status  as  reported  by  that  person? 

A.  Again,  I've  answered  this  question.  I 
don't  think  I  can  add  anything  to  my  answer.  It's 
a  hypothetical.  I  don't  know,  again,  how  that 
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data  is  going  to  be  reported  and  whether  your 
definition  of  accurate  includes  any  data  masking 
techniques  that  Mr.  Ho  referred  to  earlier. 

To  the  extent  it  would  reveal  that 
information,  it  would  also  reveal  information 
responsive  to  the  other  questions  on  the  census, 
which  include  questions  about  sex,  race,  Hispanic 
origin,  and  sexual  orientation.  And  if  those 
questions  were  all  --  the  results  of  those 
questions  were  also  divulged,  that  information,  I 
guess,  would  be  available  on  parity  with  the 
response  to  the  citizenship  question. 

Q.  You  may  have  answered  this  earlier,  but 
I'm  going  to  ask  it  again.  Who  decided  that  the 
Department  of  Justice  would  request  that  the 
Census  Bureau  add  a  citizenship  question  to  the 

census  ? 

A.  I  believe  I've  answered  that  earlier,  and 
it  was  the  attorney  general . 

Q.  Okay.  And  do  you  recall  the  date  in 
which  the  attorney  general  made  that  decision? 

A.  I  don't  know  exactly  when  he,  in  his  own 
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A.  It  appears  to.  And  Ben  Aguinaga  is  also 
copied  on  some  of  those  e-mails. 

Q.  And  do  the  e-mails  reflect  that  you  asked 
Mr.  Herren  for  comments  and  edits  to  the  draft 
letter  that  was  a  --  that  was  the  first  draft  that 
you  discussed  this  morning  of  what  became  the 
December  12th  letter? 

A.  The  e-mail  on  the  bottom  of  page  1, 
carrying  over  to  the  top  of  page  2 ,  appears  to  be 
an  e-mail  that  I've  already  discussed  today.  And 
yes,  it  does  appear  to  be  an  e-mail  conveying  a 
draft  to  Chris  Herren  and  asking  for  his  comments 
and  edits  regarding  that  particular  draft. 

Q.  And  did  Mr.  Herren  provide  comments  and 
edits  on  or  about  November  3rd? 

A .  Yes ,  he  did . 

Q.  And  do  you  recall  sharing  any  subsequent 
drafts  of  what  became  the  December  12th  letter 
with  Mr.  Herren? 

A.  I  don't  recall  one  way  or  the  other. 

Q.  Do  you  recall  him  giving  you  comments  on 
any  subsequent  drafts? 
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A.  I  don't  recall  one  way  or  the  other. 

MR.  GREENBAUM:  All  right.  I  want  to 

mark  as  Exhibit  46  a  series  of  e-mails.  At  the 
top  is  an  e-mail  from  John  Gore  to  Chris  Herren. 
It's  marked  as  DOJ  28354. 

(Gore  Deposition  Exhibit  46  marked  for 
identification  and  attached  to  the 
transcript . ) 

BY  MR.  GREENBAUM: 

Q.  Mr.  Gore,  do  you  recognize  these  e-mails? 

A.  I'm  not  sure  whether  I  recognize  these 
e-mails,  but  I  --  I  believe  I  recall  them. 

Q.  Okay.  Do  you  recall  responding  to 
questions  from  the  civil  division  about  the  census 
citizenship  question  litigation  case? 

A .  Yes ,  I  do . 

Q.  And  do  you  recall  seeking  Mr.  Herren' s 
comment  s  ? 

A .  Yes ,  I  do . 

MR.  GREENBAUM:  All  right.  I'm  going  to 

mark  as  Exhibit  47  a  document  that  you  probably 
recognize,  but  I  want  to  make  sure  we've  got  it  in 
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NEW  YORK  IMMIGRATION  COALITION,  et  al . ,  vs. 

UNITED  STATES  DEPARTMENT  OF  COMMERCE,  et  al . 

JOHN  GORE 

ACKNOWLEDGMENT  OF  DEPONENT 

I, _ ,  do  hereby  certify 

that  I  have  read  the  foregoing  pages  and  that  the 
same  is  a  correct  transcription  of  the  answers  given 
by  me  to  the  questions  therein  propounded,  except  for 
the  corrections  or  changes  in  form  or  substance,  if 
any,  noted  in  the  attached  Errata  Sheet. 
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UNITED  STATES  DISTRICT  COURT 
SOUTHERN  DISTRICT  OF  NEW  YORK 


NEW  YORK  IMMIGRATION  COALITION,  ET  AL . , 


Plaintiffs, 

vs.  Case  No.  1 :  1 8 - CF -  0 5 0 2 5  - JMF 

UNITED  STATES  DEPARTMENT  OF  COMMERCE,  ET  AL . , 

Defendant  s . 


Washington,  D.C. 

Monday,  August  20,  2018 

Deposition  of: 

DR.  RON  JARMIN 


called  for  oral  examination  by  counsel  for 
Plaintiffs,  pursuant  to  notice,  at  the  office  of 
Arnold  &  Porter,  601  Massachusetts  Avenue  NW , 
Washington,  D.C.,  before  KAREN  LYNN  JORGENSON, 
RPR,  CSR,  CCR  of  Capital  Reporting  Company, 
beginning  at  9:03  a.m.,  when  were  present  on 
behalf  of  the  respective  parties: 

Veritext  Legal  Solutions 
Mid-Atlantic  Region 
1250  Eye  Street  NW  -  Suite  350 
Washington,  D.C.  20005 
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On  behalf  of  Los  Angeles  Unified  School  District: 
Keith  Yeomans,  Esquire  (Telephonically) 
DANIELS  WOLIVER  KELLEY 
115  Pine  Avenue 


Suite  500 

Long  Beach,  California  90802 
(562)  366-8500 

kyeomans@dwkesq . com 
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On  behalf  of  County  of  Los  Angeles: 

David  I.  Holtzman,  Esquire 
HOLLAND  &  KNIGHT 
50  California  Street 
Suite  2800 
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(415)  743-6909 

david . holt zman@hk law . com 

On  behalf  of  Lupe  Plaintiffs: 

Denise  Hulett,  Esquire  (Telephonically) 

Andrea  Senteno,  Esquire 

MALDEF 
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Terry  Minnis,  Esquire 

ASIAN  AMERICANS  ADVANCING  JUSTICE 


On  behalf  of  City  of  San  Jose  &  Black  Alliance  for 
Just  Immigration: 


Andrew  Case,  Esquire 
MANATT,  PHELPS  &  PHILLIPS 
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On  behalf  of  City  of  San  Jose  &  Black  Alliance  for 
Just  Immigration  continued: 
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MANATT,  PHELPS  &  PHILLIPS 
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On  behalf  of  State  of  New  York: 
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PROCEEDINGS 

WHEREUPON, 

MR.  YEOMANS:  I'd  like  the  same  order  as 

Dr .  Abowd . 

VIDEOGRAPHER :  Good  morning.  We're  going 

on  the  record  at  9:03  a.m.,  August  20,  2018.  This 

begins  Media  Unit  1  of  the  video  recorded 
deposition  of  Dr.  Ron  Jarmin  taken  in  the  matter 
of  New  York  Immigration  Coalition,  plaintiffs 
v.  U.S.  Department  of  Commerce  and  all  defendants, 
Case  Number  is  1 : 1 8 - CV- 0 5 0 2 5 - JMF  and 
1 : 18 -CV-2921 - JMF  filed  in  the  U.S.  District  Court 
for  the  Southern  District  of  New  York. 

This  deposition  is  being  held  at  the  law 
office  of  Arnold  &  Porter  Kaye  Scholer,  LLP, 
located  601  Massachusetts  Avenue  Northwest, 
Washington  D.C. 

My  name  is  Solomon  Francis  with  the  firm 
of  Veritext  Legal  Solutions.  I  am  the 
videographer .  The  court  reporter  is 
Karen  Jorgenson  with  Veritext  Legal  Solutions. 
Counsels'  appearances  will  be  noted  on  the 
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stenographic  record. 

Will  the  court  reporter  please  swear  in 
the  witness,  and  you  may  proceed? 

DR.  RON  JARMIN , 

called  as  a  witness,  and  having  been  first  duly 

sworn,  was  examined  and  testified  as  follows: 

THE  WITNESS:  Yes,  I  doQ 

EXAMINATION  BY  MS.  GOLDSTEIN: 

Q  Can  you  please  state  your  name  for  the 
record? 

A  Ron  Jarmin. 

Q  Good  morning.  My  name  is 
Elena  Goldstein.  I'm  one  of  the  attorneys  for  the 
State  of  New  York  in  this  case,  and  I'll  be 
starting  the  deposition  today. 

Have  you  ever  been  deposed  before? 

A  Not  like  this,  no. 

Q  So  I'm  just  going  to  go  through  some  of 
the  basic  ground  rules.  I'm  going  to  ask,  because 
we  have  the  court  reporter  who  is  taking  down  all 
of  my  questions  and  your  answers,  that  you  ask  -- 
answer  questions  orally  rather  than  nodding  your 
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Q  So  it  is  fair  to  say  that  questions  on 
the  census  also  need  to  show  a  statutory  or 
regulatory  need,  correct? 

A  Uh-huh.  Yesj| 

Q  Thank  you. 

Does  the  Census  Bureau  solicit  questions 
or  new  data  requests  from  the  agencies? 

A  So,  yeah.  There  is  a  process  where  we 
inform  people,  and,  you  know  --  so  the  ACS  goes 
through  a  content  review  and  agencies  participate 
in  that . 

Q  Does  the  Census  also  go  through  a  contact 
review? 

A  Typically  not,  no.  Not  that  I  recall. 

Q  Is  there  a  timeline  by  which  the 
Census  Bureau  asks  agencies  if  they  have  new  data 
needs  ? 

A  So  I  would  say  --  I  mean,  there  was  a 
content  review  for  the  --  for  the  ACS,  and  I  think 
agencies  are  informed  of  that.  But  agencies  often 
approach  us  outside  of  that  review,  as  well. 

(Plaintiffs'  Exhibit  1,  Gary  letter,  was 
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employer,  business  in  the  country.  A  number  of 
current  economic  indicator  surveys,  monthly  retail 
trade,  wholesale  trade,  those  sorts  of  things. 

Q  Okay.  I'll  take  that  back. 

When  did  you  first  learn  of  the 
possibility  of  adding  a  citizenship  question  to 

the  census? 

A  So  I  think  around  the  time  that 
John  Thompson  was  retiring,  I  had  --  I  had 
heard  --  I  think  from  John,  but  I'm  not  exactly 


sure 


that  there  was  interest  in  a  citizenship 


question,  which  is,  you  know,  not  a  necessarily 

new  thing.  There  was  interest  in  the  citizenship 
question  in  2010,  as  well.  So  that's  --  that's  -- 
but  other  than  a  vague  notion  that  there  may  be 
folks  asking  for  a  citizenship  question,  that  was 

the  extent  of  my  knowledge  of  that . 

Q  And  when  was  that  conversation  with 


Mr.  --  Dr.  Thompson? 

A  So  that  would  have  been  May,  June-ish  of 
2017  . 

Q  And  what  do  you  recall  Dr.  Thompson 
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telling  you  about  the  citizenship  question? 

A  Basically  what  I  just  --  that  there  may 
be  interest  putting  it  on  there.  It  was  not  a 
particularly  detailed  conversation. 

Q  Do  you  remember  asking  him  questions 
about  that? 

A  No. 

Q  Do  you  remember  anything  else  about  that 
conversation? 

A  No.  It  was  a  conversation  about,  you 


know,  him  leaving,  and  Enrique  and 

I  sort  of 

taking  over.  So  it  was,  you  know, 

all  the  fun 

stuff  that  was  in  store  for  us. 

Q  I'm  sure  that's  a  big  list. 

A  It  was  a  big  list. 

Q  Sure. 

When  was  the  next  time  you  heard  about 
the  possibility  of  a  citizenship  question  being 

added  to  the  census?  401/403 

A  Probably  shortly  before  the  --  the  letter 
came  from  Art  Gary. 

Q  Tell  me  how  you  learned  about  this. 
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A  Folks  at  the  department  were  asking 
if  --  were  saying  that  a  letter  was  forthcoming  -- 

Q  And  when  you  -  - 

A  --  and  that  we  should  be  looking  out  for 

i  t  . 

Q  And  when  you  say  "the  Department,"  what 
do  you  mean? 

A  Department  of  Commerce. 

Q  And  who  told  you  this,  that  you  should  be 
looking  out  for  this? 

A  I  don't  recall  exactly  who  told  me.  But 
I  think,  you  know  --  I  think  there  was  multiple 
people  that  expressed,  so,  you  know,  I  think 
Earl  Comstock  and  Karen  Dunn  Kelley  had  both 
expressed,  but  I  think  I  actually  learned  it  from 
somebody  else  before  that,  so. 

Q  Do  you  remember  who  you  learned  it  from? 

A  I  don ' t . 

Q  What  were  your  conversations  with 
Comstock? 

A  Well,  there  were  no  -- 

MS.  BAILEY:  Objection.  Vague. 
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THE  WITNESS:  So  there  were  no  401/403 

conversations.  It  was  --  it  was  information 
transfer.  I  was  told  to  keep  an  eye  out  for  a 
letter.  We  didn't  have  any  conversations. 

BY  MS .  GOLDSTEIN : 


So  how 


for  a  letter? 
A  We ' re 


Department  of 


f  or  . 


were  you 


expecting 


Justice , 


told  to 


a  letter 


you  know, 


keep  an  eye  out 


from  the 

keep  an  eye  out 


Q  Was  that  an  oral  conversation  or 
email  -  - 

A  Yes.  It  was  oral. 

Q  And  what  did  --  did  you  have 
communications  with  Karen  Dunn  Kelley  prior  to 
receiving  the  letter? 

A  Yeah.  It  would  have  been  the  same 
nature.  Nothing  in  detail. 

Q  Did  you  have  any  conversations  with 
Secretary  Ross  about  adding  a  citizenship  question 
prior  to  receiving  the  Gary  letter? 

A  No  . 
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Q  With  Wendy  Teramoto? 

A  No  . 

Q  Any  other  communications  with  anyone  from 
the  Department  of  Commerce  about  the  citizenship 
question  -  - 

A  No  . 

Q  --  before  you  received  -- 

A  No  . 

Q  -  -  the  letter? 

A  No  . 

Q  And  I'm  just  going  to  ask  just  for  the 
record  -  - 

A  That ' s  f ine . 

Q  --  I  know  that  my  questions  are  often 
going  to  be  really  predictable,  and  that's  really 
just  for  the  Court  and  for  the  transcript,  if  I 
can  finish  first  and  then  you  answer. 

A  Go  ahead . 

Q  Thank  you . 

So  how  many  days  prior  to  receiving  the 
Gary  letter  did  you  hear  about  the  possibility  of 

a  citizenship  question?  401/403 
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A  I  don't  recall  for  sure.  I 
much  more  than  a  couple  weeks. 

Q  And  after  you  learned  a  cou 
before  receiving  this  Gary  letter  t 
request  was  coming,  what  did  you  do 
A  We  didn't  do  anything  in  pa 
Q  What  did  you  do  in  general? 
A  I  mean,  nothing.  Kept  an  e 
letter . 


Q 

Did 

you  tell  anyone 

in  C 

keep 

an  eye 

out  for  this  let 

ter? 

A 

So  , 

yeah.  You  know, 

my 

in  -  - 

in  our 

■  correspondence 

of  f  i 

Q  Anyone  else? 

A  I  don't  think  so,  no. 

Q  Did  you  speak  to  Dr.  Abowd 
A  I  don't  recall  having  a  par 
conversation  about  the  citizenship 
anything,  but,  you  know,  with  anyon 
front  office  staff  before  the  --  so 
Q  Did  you  start  any  preparati 
letter  prior  to  receiving  it? 


Page  25 

would  say  not 

pie  weeks 
hat  this 

r t i cul ar . 

ye  out  for  the 

us  to  also 

istant ,  folks 
you  know . 


about  it? 
t i cul ar 
letter  or 
e,  other  than 

ons  for  that 
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they  wanted  a  question. 

BY  MS .  GOLDSTEIN : 

Q  Do  you  remember  any  other  details? 
A  Of  --  prior  to  the  letter? 

Q  Exactly. 

A  No  . 

Q  Okay . 

(Plaintiffs'  Exhibit  2,  Email,  was 

marked . ) 


BY  MS .  GOLDSTEIN : 

Q  I'm  showing  you  what's  been  marked  as 


Plaintiffs'  Exhibit  2.  Is  there  a  difference 
between  wanting  a  question  and  wanting  citizenship 
information? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  So  there  --  there  is. 

There's  the  need  for  the  data,  and  then  there's 
how  you  source  the  data  to  fulfill  that  need. 

BY  MS.  GOLDSTEIN:  401/403 

Q  Can  you  explain  a  little  bit  more  to  me? 

A  So  there's  often  multiple  sources  of 
information  that  could  be  used  to  either  fully  or 
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partially  meet  a  particular  measurement  objective. 

And  so  the  Census  Bureau  often  explores  whether 
th  ere ' s  a  nonsurvey  source  that  we  could  use 
rather  than  putting  a  burden  on  the  public  through 
a  survey  question. 

Q  So  is  it  fair  to  say  that  a  citizenship 
question  is  one  way  to  get  that  data? 

©  Yes. 

Q  And  there  are  other  ways,  as  well? 

A  In  this  case,  yes. 

Q  Okay.  So  let's  look  at  this  Exhibit  2. 

It  is  Bates  number  1332.  Do  you  recognize  this 
document  ? 


A  Yeah ,  I  guess . 

Q  What  is  it? 

A  An  email . 

Q  This  is  an  email  from  Aaron  Willard  dated 
12/15/2007  [sic]  to  you,  correct? 

A  Uh-huh. 

Q  I'm  sorry.  You  need  yes  or  no. 

A  Yes  . 

Q  Thank  you. 
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Plaintiffs'  Exhibit  4.  It's  Bates  stamp  1357. 
Do  you  recognize  this  document? 

A  Yes. 

Q  What  is  it? 

A  An  email . 

Q  Are  these  emails  that  you  received  or 
sent  ? 


A  Looks  like  one  of  each. 

Q  So  if  you  go  to  the  bottom  on 
Monday,  December  18th,  you  email 

Karen  Dunn  Kelley,  "any  news";  is  that  correct? 

A  Yes. 

Q  What  are  you  referring  to? 

A  So  I  don't  recall  this  exactly,  but  I 
think  we  were  --  Barry  Robinson,  who  was  at  OGC  at 
the  time,  was  reaching  out  to  Art  Gary  at  DOJ  to 

see  if  we  could  set  up  a  time  to  discuss  the 
letter.  401/403/802 

Q  What  is  OGC? 

A  Office  of  General  Counsel. 

Q  And  is  that  --  which  department  is  that? 

A  Commerce . 
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Q  And  why  was  Barry  reaching  out  to  Gary  to 
set  up  a  time  to  discuss  the  letter?  401/403 

A  So  I  believe  that  Barry  knew  Gary, 
and,  you  know,  we  wanted  --  we  wanted  to  meet  with 

them  to  discuss  their  request. 

Q  Why  is  that? 

A  Because  we  typically  meet  with  folks  who 
have  a  data  request. 

Q  And  what's  the  purpose  of  that  meeting? 

A  To  understand  their  --  their  needs. 

Q  Can  you  tell  me  a  little  bit  more? 

A  So  to  have  them  describe  what  they  need 

from  a  technical  perspective  so  that  we  can  best 
understand  how  we  would  go  about  seeing  if  we 
could  fulfill  it. 

Q  Who  typically  attends  those  meetings? 

A  Usually,  methodologists  and  technical 

people . 

Q  From? 

A  From  Census,  along  with  the  subject 
matter  experts  from  the  requesting  organization. 

Q  Who  are  the  subject  matter  experts  that 
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would  attend  --  that  would  typically  attend  from 

the  Department  of  Justice?  401/403 

A  So  in  this  case,  I  guess  it  would  be  the 
folks  that  were  involved  in  Voting  Rights  Act 

enforcement . 

Q  Do  you  know  who  those  people  are? 

A  I  don't  have  firsthand  knowledge,  no. 

Q  Do  you  know  what  job  titles  they  have? 

A  I  can't  tell  you. 

Q  Are  there  statisticians  or  methodologists 
at  the  Department  of  Justice  who  are  involved  in 
voting  rights  enforcement?  602/401/403 

MS.  BAILEY:  Objection. 

THE  WITNESS:  I  don't  know. 

BY  MS .  GOLDSTEIN : 

Q  Why  is  it  important  to  have  a  meeting  to 
understand  their  technical  needs? 

A  So  it ' s  important  so  that  when  you  go 
through  the  expense  and  effort  of  a  data 

collection,  that  it  actually  solves  the 
measurement  objective  that  the  subject  matter 
experts  have  in  mind. 
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Q  How  long  do  those  meetings  typically 
take  ? 

A  You  know,  they  vary.  Some  requesting 
agencies  have  very  well-defined  requests  and  we 

understand  it  clearly  and  it  could  happen 
efficiently,  and  some  requesting  organizations  are 
less  organized.  So,  you  know,  it's  context 
specific.  401/403 

Q  Can  you  give  me  a  range? 

A  I  mean,  anywhere  from,  you  know,  one  or 
two  meetings  to  many  months  of  negotiations. 

Q  Prior  to  the  citizenship  question,  had 
you  received  requests  for  data  from  the 
Department  of  Justice  specifically? 

A  Well,  we  do  --  so  I  don't  know  if  we 
received  requests  or  not.  I  mean,  we  do  produce 
Citizen  Voting  Age  Population  data  from  the  ACS, 
and  I  know  there  had  been  conversations  between 
Census  and  Justice  regarding  those  data.  So  I 
would  assume  so,  but  I  was  not  involved  in  any  of 

those  conversations  or  how  that  was  initiated. 

Q  And  those  were  prior  to  your  becoming  -- 
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fi  Yes. 

Q  --  acting  director? 

®  Yes. 

Q  Is  it  fair  to  say  that  part  of  the 
purpose  for  these  technical  meetings  is  to 
determine  the  fit  between  the  data  that  the  agency 
is  requesting  and  the  way  in  which  the 

Census  Bureau  obtains  that  data? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  So  I'll  answer  what  I  think 


your  question  is 
BY  MS .  GOLDSTEIN : 
f§  All  right. 

A  The  reason  is  there's  a  subject  matter 

need  for  information,  and  the  Census  Bureau  will 
try  to  understand  what  that  need  is  and  best 

design  a  data  collection  and  processing 
methodology  to  meet  the  subject  matter  experts' 

requirement . 


BY  MS .  GOLDSTEIN : 


Has  DOJ  ever  asked  for 


added  to  the  short  form  of  the 


a  question  to  be 
census  prior  and 
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persistent  to  the  citizenship  question?  401/403 
MS.  BAILEY:  Objection. 

THE  WITNESS:  Not  that  I  know  of. 

BY  MS .  GOLDSTEIN : 

Q  Are  you  aware  of  any  agency  asking  for  a 
question  to  be  added  to  the  short  form? 

A  Not  to  my  knowledge,  no. 

Q  Do  agencies  --  agencies  typically  request 
data,  not  questions,  correct? 

A  No.  That  --  agencies  often  will  request 
a  question  when  they're  really  requesting  data, 
because  they  don't  know  the  difference. 

Q  And  that's  why  you  have  those  meetings, 
correct?  401/403 


A  Yes. 

Q  So  turning  back  to  Exhibit  4,  did  you  get 
any  more  information  from  Barry  about  his  efforts 
to  reach  out  to  Gary? 

A  I  --  I  don't  think  that  we  did.  I  mean, 
it  was  --  you  know,  this  was  coming  up  on  the 

holidays.  I'm  getting  --  communicating  with  folks 
was  a  little  hit  or  miss.  And  so  we  certainly 
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didn't  get  anything  that  was  substantive  [sic] 

that  I  recall.  But  it  was  --  I  think  there  was 
some  --  some  inefficiencies  in  the  communication 
channel.  So  --  401/403 

Q  Why  do  you  say  that? 

A  -  -  I  - -  it  didn't  seem  like,  you  know, 
that  he  was  making  himself  available  to  talk  to 


Barry , 

so  .) 

Q) 

And  when  you  say  he,  "he,"  you're 

refer- 

I 

m 

(Gary,  yeah.) 

Q) 

(it's  a  rhyme  |  It's  like  a  limerick.) 

m 

(Yeah  . 

Q) 

(But  at  some  point,  looking  at  the  top 

email  here,  Barry  did  speak  to  Mr.  Gary,  correct? 

0 

Correct )  (Yes  . 

Q) 

And  do  you  know  what  they  conversed) 

about  ? 

802 

N 

(I  think  they  were  trying  to  set  up  a| 

meeting 

,  and  that  didn't  happen^ 

Q 

Okay.  Did  Barry  --  did  you  learn 

anything  else  from  Barry,  other  than  what  you  told 
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folks  from  the  White  House  about  the  citizenship 
question? 

A  No  . 

Q  Prior  to  receiving  the  Gary  letter,  did 
you  have  communications  with  anyone  associated 
with  the  White  House  about  the  citizenship 
question? 

A  No  . 

Q  And  after  receiving  the  Gary  letter,  did 
you  have  communications  with  anyone  affiliated 
with  the  White  House  about  the  citizenship 
question? 

A  No  . 

Q  I'll  take  that. 

MS.  GOLDSTEIN:  I  apologize  I  do  not  have 

a  lot  of  those  exhibits. 

(Plaintiffs'  Exhibit  6,  2020  Census: 

Adding  Content  to  the  Questionnaire,  was  marked.) 
BY  MS .  GOLDSTEIN : 

Q  I'm  showing  you  what's  been  Bates  stamped 
Plaintiffs'  Exhibit  6.  It  is  a  two-page  document 
marked  9865  and  9867  entitled  2020  Census:  Adding 
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Content  to  the  Questionnaire. 

Do  you  recognize  this  document?  Let's 
look  at  the  first  page  first.  401/403 

A  You  know,  I  recognize  --  I  mean,  I'm  not 
sure  where  this  came  from,  but  I  think  this  looks 
like  the  process,  yes. 

Q  When  you  say  this  looks  like  the  process, 
what  does  that  mean? 

A  The  process  for  adding  questions  to 
the  --  the  ACS  and  decennial. 

Q  And  the  process  for  adding  to  the  ACS  and 
decennial  is  the  same,  correct? 

A  Yes.  We  call  it  the  ACS,  used  to  be  the 
long  form  of  the  census . 

Q  And  when  we  refer  to  the  decennial  or  the 
census,  we're  referring  to  the  short  form? 

A  The  short  form. 

Q  So  if  you  look  at  the  very  top,  it  says, 
"The  Census  Bureau  follows  a  well-established 
process  when  adding  questions  to  the  decennial 

census . " 

A  Uh-huh. 
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1 

Q|  iDo  you  agree  with  that  statement?) 

© 

A  lUh-huh.)  Yes  1  401/403 

3 

Ql  lAnd  it  says  that  --  and  is  it  part  of 

4 

that  well-established  process  having  those) 

5 

technical  meetings  that  you  just  referred  to?) 

6 

A|  lYesi  (i  mean,  it's  not  laid  out  in  heret 

0 

but  that  is  generally  part  of  the  process. ) 

0 

Q  So  looking  at  Step  1  -- 

© 

A  lUh-huh® 

11 

Ql  ®-  do  you  agree  that  typ-  --  thei 

it 

typical  --  well  --  or  I'm  sorry®  (Withdrawn. ) 

12 

iDo  you  agree  the  well-established  processl 

i  3 

first  provides  that  upon  receiving  requests,! 

14 

lawyers  at  the  Department  of  Commerce  work  closely) 

il 

with  OMB  to  determine  whether  data  fulfill  legal® 

il 

regulatory  or  constitutional  requirements?! 

17 

0  iYes| 

is 

Ql  lAnd  Step  2,  do  you  agree  that  upon) 

<19 

determining  that  a  new  question  is  warranted,  that) 

20 

the  Census  Bureau  must  notify  Congress  of  its 

It 

intent  to  answer  the  question?: 

22 

A  lUh-huh® 
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Q  I'm  sorry.  I  need  -- 

A  Yes.  Yes.  401/403 

Q  Thank  you. 

And  how  does  the  Census  Bureau  determine 
that  a  new  question  is  warranted? 

A  So,  again,  that's  --  you  know, 

there's  --  whether  there's  a  legal  or  statutory, 

regulatory  reason,  and  then  whether  it's  feasible 

to  ask  that  question. 

Q  What  does  that  mean? 

A  That  we  can  actually  get  valid  responses 
from  respondents . 

Q  How  do  you  --  how  does  the  Census  Bureau 
determine  that? 

A  Often  through  testing  or  what  have  you. 

So  we  do  cognitive  testing  to  see  if  people 

understand  questions. 

Q  What  other  kinds  of  testing  do  you  do? 

A  That's  really  the  primary  type  of 
testing.  You  know,  look  at  the  quality  of  the 
data  we  get  back  from  that,  determine  how  best  to 
word  the  question. 
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Q  Other  than  testing  wording,  are  there 
other  things  the  Census  Bureau  looks  at  to 
determine  whether  or  not  a  question  is  feasible? 

A  So  not  --  so  they  --  the  --  you  know,  on 
the  business  side,  we  look  to  see  whether  the 
companies  keep  records  of  the  thing  that  we're 
requesting.  On  the  household  side,  that's  usually 
less  formal.  So  it's  whether  they  understand  the 
question  and  can  answer  it,  so.  401/403 

Q  Are  there  other  issues  that  go  into 
whether  or  not  a  question  will  lead  to  a  valid 
response  from  respondents? 

A  So,  you  know,  there's  testing.  There's 
comparing  it  to  other  sources  of  information, 

trying  to  understand  whether  we're  getting 

high-quality  responses.  That's  not  always 
possible . 

Q  What  do  you  mean? 

A  Sometimes  there's  not  another  source  of 


data  . 

Q  Is  there  another  source  of  data  for  the 
citizenship  information? 
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In  this  case,  yes,  there  is  another 

401/403 


source  of  data . 

Q  And  what  was  that  source  of  data? 

A  Administrative  records  from,  primarily 
from  the  Social  Security  Administration,  but  also 

from  USCIS  and  the  State  Department. 

Q  Are  there  any  other  aspects  of  this 
process  of  determining  whether  or  not  a  new 
question  is  warranted? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  So  the  warranted  is  a 

different  term.  Census  Bureau  is  usually  looking 
for  feasible.  So  the  subject  matter  expert 
requesting  the  information  is  assumed  to  know 
whether  the  information  is  needed  or  not,  and  we 
look  for  a  way  to  see  if  we  can  provide  the 
information  that  they  need. 

BY  MS .  GOLDSTEIN : 

Q  And  that,  again,  goes  back  to  those 
technical  meetings  -- 

A  Yes  . 


Q 


between  the  subject  matter  experts  at 
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Census  and  the  subject  matter  experts  at  the 

agency  -  - 

A  Correct . 

Q  --  correct? 

A  Correct.  401/403 

Ql  iSo  continuing  on  Step  2,  this  says,| 

0 

skipping  down  a  line,  "This  is  an  intentionally 

8 

[sic]  process  designed  to  give  Congress  the 

9 

ability  to  review  the  topics  and  questions  on  thel 

.10 

questionnaire  before  they're  finalized?*!) 

11 

A  lUh-huh® 

12 

Ql  iDo  you  agree  with  that  statement?) 

13 

A  Uh-huh.)  fes  |  (Sorry. 

M 

Ql  ' If  an  additional  topic  is  required,  it 

11 

■is  imperative  that  Congress  be  notified  as  soon  as) 

16 

possible  . 

17 

Do  you  agreef 

18 

iMR.  ROSENBERGl  (Excuse  me  J  (1  think 

i-  9 

people  that  are  dialed  in  can  no  longer  hear  the 

20 

deposition  § 

2  1) 

IMS.  GOLDSTEIN§  (Can  we  go  off  the) 

22 

deposition  for  a  minute? 
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VIDEOGRAPHER :  The  time  is  9:46  a.m. 

We're  going  off  the  record. 

(Off  the  record.) 

VIDEOGRAPHER:  The  time  is  9:48  a.m.  We 

are  back  on  the  record. 

Please  proceed,  Counsel. 

401/403 

BY  MS .  GOLDSTEIN : 

Q  So  we're  still  on  9865.  And  if  we  look 
to  Step  3,  "The  Census  Bureau  must  notify  the 

publ  ic  and  invite  comments  regarding  the  change  in 

the  questionnaire  with  the  Federal  Register 
notice . " 

Is  that  correct? 
m  Yes. 

Q  And  do  you  agree  that  that  is  also  part 
of  the  well-established  process? 

®  Yes. 

Q  And  has  this  step  of  the  process  been 
followed  for  the  citizenship  question? 

A  It  has  not.  This  is  in  process.  This 
part  is  to  have  the  Paperwork  Reduction  Act 
package  that  goes  to  the  Office  of  Management  and 
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1 

Budget,  to  Nancy  Potok's  office®  j|  '  m  not  sure) 

2 

where  in  the  process,  but  the  whole  package  for; 

3 

the  census  will  be  sent  out  The  citizenshipl 

4 

question  will  be  part  of  that  package® 

5 

Q)  And  Step  4,  "The  Census  Bureau  must  test 

6 

the  wording  of  the  new  question."} 

0 

—  .  ,  401/403 

A  Right  .) 

8 

Q)  Do  you  agree  that  that  is  also  part  of) 

9 

the  well-established  process  of  adding  content  to 

10 

the  census  questionnaire? 

11 

®  Yes.) 

11 

Q|  And  the  citizenship  question  has  not  been 

13 

tested,  correct? 

14 

A)  That's  --  that's  not  correct® 

15 

Q|  Okay. |  The  citizenship  question  has  not) 

11 

been  tested  in  the  context  of  the  decennial: 

17 

:  b  ensus,  correct? 

18 

A  That ' s  correct  § 

19 

Q  The  next  sentence  says,  "It  is  too  late 

20 

to  add  a  question  to  the  2018  end-to-end  test,  so 

21 

additional  testing  on  a  smaller  scale  would  need 

22 

to  be  developed  and  implemented  as  soon  as 
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possible  .  " 

Do  you  agree  that  this  is  part  of  the 
well-established  process  of  adding  content  to  the 

questionnaire? 

A  No.  No.  This  is  in  addition. 

Q  Can  you  explain? 

A  I'm  just  saying  it's  too  late  to  add 
something  to  2018  end-to-end  test,  and  if  there 
was  a  new  question,  we  would  have  to  find  another 


way  to  test  i t . 

Q  Do  you  know  when  9865,  Exhibit  6,  was 
created? 


A  I'm  not  sure . 

Q  Do  you  know  who  created  it? 

A  Census  staff,  I  believe. 

Q  Do  you  know  who  on  census  staff? 

A  I'm  not  sure . 

Q  What  is  the  2018  end-to-end  test? 

A  It's  a  test  in  three  different  sites 
that's  just  wrapping  up  right  now  in 
Providence,  Rhode  Island,  where  we  did  a  full 
end-to-end  test  to  make  sure  all  the  systems  and 
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everything  work  so  we  are  ready  to  go  into  the 

field  in  2020. 

Q  And  when  you  say  a  full  end-to-end  test, 
can  you  just  tell  me  a  little  bit  what  that  means? 

A  So  it  wasn't  all  of  the  operations,  but 
most  of  the  major  operations  that  are  involved  in 
the  2020,  from  address  canvassing,  all  the  way 

through  nonresponse  follow-up  and  publishing  the 
data  will  be  our  test. 

Q  And  what's  the  purposes  of  the  end-to-end 
testing? 

A  To  work  out  any  bugs  or  kinks,  things 
that  --  that  we  didn't  foresee  in  sort  of  the 
smaller  scale  system  specific  testing  that  we  do 

all  the  time . 

Q  And  why  is  that  important? 

A  So  that  we're  prepared. 

Q  Was  the  citizenship  question  tested  on 
the  --  on  any  of  the  end-to-end  testing  -- 

A  No  .  401/403 

Q  --  for  the  2020  census? 

A  It  was  not . 
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Q  And  did  additional  testing  on  a  smaller 
scale  get  developed  for  the  20-  --  for  the 
citizenship  question  -- 

A  No . 

401/403 

Q  --  for  the  2020  census? 

1  No. 

Q  And  was  additional  testing  on  a  smaller 
scale  implemented  for  the  citizenship  question  on 

the  2020  census? 

•  No. 

Q  Why  not? 

A  The  citizenship  question  that  we'll  be 

using  on  the  2020  census  is  the  same  question 
that ' s  on  the  American  Community  Survey  and  has 

been  answered  by  between  40  and  50  million 
households  over  many  years.  The  question  performs 
quite  well,  so  we're  confident  that  --  that  it's 
fully  tested. 

Q  Step  4  was  not  followed  with  respect  to 
the  citizenship  question,  correct? 

A  The  Step  4  was  obviated  by  the  fact  that 
the  --  it  has  been  on  the  ACS  for  many  years.  We 
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did  not  think  that  this  step  was  necessary. 

So  Step  4  was  not  followed,  correct? 

No. 

I'm  sorry?  401/403 

I t  was  not . 

Okay.  Step  5  is,  "The  Census  Bureau  must 
make  additional  operational  adjustments  beyond 
testing  to  include  new  content.  This  includes 
redesigning  the  paper  questionnaire  and  adjusting 
the  paper  data  capture  system." 

Has  that  occurred  for  the  citizenship 
question? 

A  I  believe  this  is  ongoing. 

Q  So  it's  in  progress  for  the  citizenship 
question? 

A  Yes  . 

Q  "For  Internet  self -response ,  the 
additional  question  will  require  system 
redevelopment,  once  for  English  and  then  again  for 
Spanish . " 

Has  that  occurred  for  the  citizenship 
question? 


m 

m 

m 

® 
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Is  it  fair  to  say  it's  another  --  another 
on  of  the  process  that's  listed  on  9865? 

Yes  . 

And  do  you  agree  that  this  is  another 
on  of  the  well-established  process  when 
g  questions  to  the  decennial  census? 

Sure .  Yes. 

Anything  you  disagree  with  in  9867? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  No. 

.  GOLDSTEIN: 

I'll  take  that  back. 

After  you  learned  of  the  citizenship 
ion,  were  you  given  any  instructions 
-  -  withdrawn . 

After  you  learned  about  this  citizenship 
ion,  a  couple  of  weeks  before  receiving  the 
letter,  were  you  given  any  instructions? 

No  . 

After  receiving  the  Gary  letter,  were  you 

any  instructions  about  next  steps?  401/403 

I  don't  think  we  were  given  explicit 
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instructions.  I  think  it  was  taken  for  granted 
that  we  were  going  to  start  this  process.  401/403 
Q  The  well-established  process  for  adding  a 
question  to  the  census? 

0  Yes. 

Q  The  first  step  of  which  is  the  technical 
meetings . 

A  Technical  meetings. 

Q  Did  you  have  any  conversations  about 
getting  this  process  started  after  you  received 
the  letter? 

A  Well,  I  recall  meeting  with  my  staff  and 
discussing,  you  know,  how  we  were  going  to 
proceed,  and  we  were  trying  to  take  as  broad  a 

view  as  possible.  So  I  believe,  you  know,  it  was 
agreed  that  we  would  --  we  would  explore  the  use 

of  administrative  records  to  fulfill  the  request, 
as  well  .  401/403 

Q  And  why  was  that  an  area  that  you  were 
exploring? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  Well,  it's  an  area  that  we 
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always  explore.  So  for  --  you  know,  it's  often 
easier,  potentially  more  accurate  to  401/403 

administrative  records,  but  it's  also  the 
intention  of  Congress  in  Title  13,  the  census 
code,  that  when  possible,  we  use  administrative 

records  in  lieu  of  direct  collection.  So  this  is 
something  that  we  typically  --  typically  do. 

BY  MS .  GOLDSTEIN : 

Q  Did  you  receive  any  direction  from 


Secretary  Ross  at  this  point? 

A  No. 

Q  Did  you  receive  any  directions  from 
Karen  Dunn  Kelley  at  this  point? 

A  No.  Other  than,  you  know,  proceed 
with,  you  know,  our  analysis. 

Q  Any  other  instructions  from  Ms.  Kelley? 

A  No. 

Q  Any  directions  from  anyone  else  at 
Commerce  at  this  time? 

A  No. 

Q  So  let's  talk  a  little  bit  more  about 
what  you  did  after  you  first  received  the  Gary 
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1 

letter. |  What  exactly  did  you  ask  your  staff  to 

m 

do?  401/403 

3 

A|  iSo  we  --  you  know,  we  knew  that  the 

4 

question  was  already  on  the  ACS,  so  the  testing 

5 

thing  was  not  a  priority. )  You  know,  I  think  we 

6 

all  agreed  that  the  question  on  the  ACS  perf ormedl 

0 

as  well  as  it  could§  {The  focus  was  primarily  on 

8 

seeing  whether  the  administrative  records  assets 

9 

that  we  have  at  the  Census  Bureau  were  useful  in 

10 

this  regard  to  do  a  comparison  of  administrative 

it 

/records  and  --  and  survey  responses  on  the  ACS  and| 

ii 

to  come  up  with  a  --  with  an  analysis  and) 

i  3 

suggestions  as  to  what's  the  best  way  to  proceed ) 

il 

Q|  iDid  you  have  a  timeline  that  you  were 

15 

working  on? 

ii 

A!  iSo  we  were  on  a  tight  timeline  because]) 

it 

obviously,  we  needed  to  provide  the  questions  to 

il 

Congress  by  the  end  of  March|  So  the  Secretary.. 

is 

needed  to  make  a  decision  prior  to  that,  so  we 

20 

were  trying  to  work  as  quickly  as  we  could. ) 

It 

Q|  lAnd  had  anyone  from  Commerce  given  you 

22 

any  interim  timelines  before  the  point  at  which 
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you  knew  Congress  had  to  get  these  questions? 

A  No.  I  don't  think  --  I  think  everybody 


knew  the  time  was  short.  401/403 

Q  Who  did  you  speak  to  on  staff  at  the 
outset  ? 

A  So  I  primarily  worked  through 
John  Abowd  --  who  you  spoke  with  last  week,  I 

believe  --  who  is  the  chief  scientist  and 
associate  director  for  research  and  methodology, 

and  he  assembled  the  team  that  did  the  analysis. 

Q  So  you  said  a  moment  ago  that  the 
citizenship  question  on  the  ACS  performed  as  well 

as  it  could.  What  do  you  mean  by  that? 

A  I'm  not  really  sure  what  I  meant  by  that, 
but  it  performs  well.  So  it  --  relative  to  other 
questions  on  the  form,  it  has  about,  you  know,  a 

middle  range  of  allocation  rates,  and  that 
means,  you  know,  what  we  have  to  do  for  imputation 

and  whatnot.  You  know,  compared  to  a  question 
like  income,  it's  a  much  better  performing 

question . 

Q  And  what  do  you  mean  by  better 
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performing? 

A 

We  have 

to  impute  much 

less 

than  we  do 

for  other  quest: 

Lons  . 

IQ 

Is  that 

related  to  the 

item 

nonresponse  ? 

(A 

Yes  . 

IQ 

Can  you 

explain? 

(a 

So  item 

nonresponse  is 

how 

many  people 

fill  out  the  survey  that  choose  not  to  answer  a 
particular  question. 


Q  So  when  you  say  that  the  citizenship 
question  on  the  ACS  performs  as  well  as  it  could, 
that  is  related  to  how  many  folks  are  answering 

that  question  on  the  ACS? 

A  Yeah. 

Q  I'm  sorry? 

A  Yes. 

Q  Okay. 

(Plaintiffs'  Exhibit  7,  Email,  was 

marked . ) 

MS.  GOLDSTEIN:  Hold  on  one  second, 

please . 

BY  MS .  GOLDSTEIN : 
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So  I'm  showing  you  a  document  that's  been 
marked  as  Plaintiffs'  Exhibit  7.  It  is  Bates 
number  3289. 

COUNSEL:  Can  you  repeat  the  Bates  number 

again,  please? 

MS.  GOLDSTEIN:  3289. 

BY  MS .  GOLDSTEIN : 

Q  And  it  is  a  set  of  emails  that  were  sent 
on  December  22,  2017. 

Do  you  recognize  this  email? 

•  Yes,  I  do.  401/4Q3 

Q  What  is  this? 

A  In  was  an  email  from  me  to  Art  Gary  with 
survey  results  of  a  preliminary  analysis  that  our 

staff  had  put  together  very  quick. 

Q  And  why  did  you  send  this  email? 

A  To  try  to  motivate  a  meeting  with 
Department  of  Justice  technical  experts. 


IQ 

(S  o  this 

response  to  Mr.  Gary  was 

sent| 

about  a 

week  after  the  DO J ' s  request? 

0 

(Yep  | 

IQ 

(is  that 

a  typical  time  frame  for 

the) 
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1 

Census  Bureau  to  respond  to  an  agency's  data 

m 

response  ? 

3 

A}  ft  is  when  we  have  a  tight  deadline  to) 

4 

get  the  questions  to  Congress  |  401/403 

5 

Q)  Have  you  ever  had  such  a  tight  deadline) 

6 

to  get  a  --  the  questions  to  Congress? 

7 

A)  So,  I  wouldn't  know.)  !1  wasn't  involved 

8 

with  prior  decennials  in  this  fashion®  (This  is} 

9 

the  only  thing  where  we  have  to  do  this  with,  so.| 

(10 

On  the  business  side  of  the  house,  we  have  a 

ft 

(luxury  of  not  having  to  get  Congress's  permission 

11 

on  every  change  to  a  survey,  so  we  didn't  have) 

13 

this  constraint. 

14 

Q)  So  prior  to  your  current  role,  you 

(15 

weren't  involved  in  the  question-making  process) 

16 

(for  the  census? 

17 

A  For  the  decennial,  no. 

118 

Q)  Okay.)  And  the  to  line  here  is  entirely: 

i-  9 

redacted,  but  this  email  was  sent  to  Art  Gary,) 

20 

correct? 

21 

A  Yes.}  f  believe  so.) 

22 

Q)  And  so  this  email  says  that  you  directed 
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staff  to  review  all  possible  ways  to  address  the 


401/403 


needs  expressed  in  the  letter. 

A  Uh-huh. 

Q  I  need  yes  or  no. 

®  Yes. 

Q  That's  the  Gary  letter,  correct? 

®  Yes. 

Q  And  your  staff  found  that,  "The  best  way 
to  provide  PL94  block-level  data  with  citizen 

voting  population  by  race  and  ethnicity  would  be 

used  by  outlining  a  linked  file  of  administrative 
and  survey  data  the  Census  Bureau  already 

possessed . " 

_  401/403/802 

Correct? 

A  Correct . 

Q  That  is  what  your  staff  found? 

®  Yes. 

Q  And  did  you  agree  with  that  conclusion? 

®  I  did. 

Q  And  the  next  line  says,  "This  would 
result  in  higher - qual i ty  data  produced  at  a  lower 

cost .  " 
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Do  you  agree  with  that  conclusion? 

®  Yes. 

Q  And  then  you  write  that  --  you  suggest  we 
schedule  a  meeting  of  Census  and  DOJ  technical 

experts  to  discuss  the  details  of  this  proposal, 

correct  ? 

401/403/802 

A  Uh-huh.  Yesj| 


And  that's  the  technical  meeting  that  we| 

spoke 

about  earlier,  correct?) 

m 

Y  e  s  . 

• 

fffo  your  knowledge,  had  DOJ  ever  requested 

PL94  block-level  data  with  citizen  voting  age 


population  by  race 

and  ethnicity 

before?) 

m 

Not  tha^^B 

know  of . 

Q) 

Did  you 

communicate  your 

conclusion  in 

this  email  that 

you 

should  use  a 

linked  file,! 

administrative 

and 

survey  data  to 

the 

Department  of  Commerce  prior  to  sending  this  email 

to  DOJ? 

A  No.  I  don't  believe  I  did,  but  I  think  I 
forwarded  this  email  to  Karen  Dunn  Kelley  shortly 

afterwards,  so. 
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Q  When  you  sent  this  email  to  Mr.  Gary,  did 
Karen  Dunn  Kelley  know  that  the  Census  Bureau  had 
concluded  that  using  this  linked  file  of 
administrative  records  and  survey  data  was  the 

Census  Bureau's  preferred  approach?  401/403 

A  So  I  don't  think  it's  fair  to  say  at  this 
time  that  it  was  a  conclusion  necessarily. 

Q  Sure. 

A  I  mean,  this  was  sort  of  a  preliminary 
finding,  and  we  wanted  to  get  together  with  folks 

at  DOJ  to  discuss  that,  so. 

Q  Absolutely.  So  was  Ms.  Dunn  Kelley  aware 
of  that  preliminary  finding? 

A  I  don't  recall  discussing  it  with  her 
before  I  forwarded  this  to  --  to  her,  but  she  knew 
that  we  were  trying  to  work  with  the  folks  from 

DOJ.  So  --  but  I  don't  recall  --  I  mean,  she  knew 
we  were  also  looking  into  administrative  records. 

So  I  mean  -- 

Q  How  did  she  know  that?  401/403 

A  I  think  we  said  that  we  were|| 

Q  When? 
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1 

Probably  shortly  after  getting  the 

2 

letter, 

that  we  were  going  to  review  our  options 

0 

and  see 

what  we  could  do  § 

m 

Ql 

And  do  you  recall  how  she  responded  to| 

• 

that  ?) 

401/403 

6 

V 

(I  --  I  don't  actually,  no,  so.} 

@ 

Ql 

Do  you  remember  any  other  communications 

8 

between 

yourself  and  the  folks  at  Commerce  about 

9 

the  citizenship  question  in  the  time  period 

10 

between 

receiving  the  Gary  letter  and  sending  this 

11 

email?) 

12 

1 

You  know,  other  than  we  were  getting  to 

13 

work  and,  you  know  --  the  time  frame  was  short  and) 

14 

the  people  saying  the  time  frame  was  short  was 

15 

primarily  us,  because  I  think  we  knew  we  needed  to| 

M 

get  the 

questions  to  Congress  by  the  end  of  MarchJ 

17 

so| 

(3-8 

Ql 

Any  instructions  from  Commerce?) 

19 

No.} 

20 

Q 

Typically,  when  an  agency  requests  for 

21 

data  -- 

I'm  sorry.  Withdrawn. 

22 

Typically,  when  an  agency  requests  data, 
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knowledge  of  what  the  sign  off  typically  is,  but 
we  probably  would  not  add  questions  to  the  ACS 
without  Commerce  knowing  that  we  were  doing  so. 

Q  Do  you  know  if  the  Secretary  -- 
A  So  --  so  I  will  add  that  there's  --  you 
know,  when  PRA  packages  do  go  to  OMB,  they  do  get 
routed  through  Congress . 

Q  Do  you  know  who  they  get  routed  through? 

A  Through  the  economic  and  statistics 

administration.  So  Karen  Dunn  Kelley's,  you  know, 
current  role  as  Under  Secretary,  through  that 
office . 


Okay.  Do  you  know  if  the  Secretary 


typically 

reviews 

requests  to  add  questions  to  the 

ACS?) 

401/403/602 

A>  C  1 

[ m  not  sure . 

fl[  don't  think  that  the| 

Secretary 

usually 

gets 

involved  in  ACS  questions. 

Q  Do  you  know  if  the  Secretary  -  -j; 

A  But  I  --  I'm  not  sure  about  that. 

COUNSEL:  Excuse  me.  Sorry.  I  got  an 

email  that  apparently  the  folks  on  the  phone  can't 
hear  again. 
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MS.  GOLDSTEIN:  Off  the  record,  please. 

VIDEOGRAPHER :  The  time  is  10:11  a.m.  We 

are  going  off  the  record. 

(Off  the  record.) 

THE  VIDEOGRAPHER: 


Time  is  10:13  a.m 


We're  back  on  the  record. 


Please  proceed. 

BY  MS .  GOLDSTEIN : 

Q  Do  you  know  if  the  Secretary  is  typically 
involved  in  approving  changes  to  the  decennial 
census  ? 

A  So  there  hasn't  been  any  changes  to  the 
long  form  --  or  short  form  for  some  time,  so  I 
can't  tell  you  what  the  typical  practice  is, 
because  it  hasn't  been  exercised.  But  a  change  to 
the  short  form  census  would  get  a  lot  of 

visibility  at  the  Department  and  the 
Secretary  --  it  would  seem  reasonable  that  the 

Secretary  would  do  that  in  a  typical  course  if 

there  was  a  typ  i cal  course . 

Q  The  Census  Bureau  considered  changes  to 
the  decennial  census  for  this  year,  correct,  apart 
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from  the  citizenship  question? 

A  Yes.  401/403 

Q  Changes  to  the  race  and  ethnicity 

question? 

A  Changes  to  the  race  and  ethnicity 
question ,  yes . 

Q  Any  other  changes? 

#  No. 

Q  And  did  the  Secretary  weigh  in  on  those 
proposed  changes  to  the  race  and  ethnicity 

question? 

A  Not  that  I'm  aware  of.  He  was  briefed  on 
them,  but  I  don't  think  he  weighed  in,  one  way  or 
the  other . 

Q  And  did  other  folks  at  Commerce  weigh  in 
on  the  proposed  changes  to  the  race  and  ethnicity 

question? 

m  no. 

Q  Is  it  fair  to  say  that  the 
Commerce  Department  accepted  the  Census  Bureau's 

recommendations  with  respect  to  the  race  and 
ethnicity  question  on  the  short  form? 
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A  Yes.  There  was  a  PRA  package  requesting 
that  change  that  went  to  0MB  .  401/403 

Q  So  turning  back  to  this  exhibit, 

Exhibit  7,  what  happened  after  you  sent  this  email 
to  Mr .  Gary? 

A  I'm  not  sure  if  he  responded  immediately, 
but  he  eventually  responded  that  DOJ  did  not  need 
to  meet . 

Q  Did  you  get  any  directions  from 
Karen  Dunn  Kelley  after  you  forwarded  this  email 
on  to  her? 

A  Directions  of  what  sort? 

Q  Any  instructions  about  how  to  proceed. 

A  No.  She  knew  that  we  were  trying  to  set 
up  a  meeting. 

Q  Did  you  have  any  substantive 
conversations  with  Ms.  Kelley  about  trying  to  set 
up  this  meeting? 

A  Other  than  we're  trying  to  set  up  the 
meeting,  I  don't  think  so,  no. 

Q  Did  you  have  any  substantive 
questions  --  or  discussions  with  anyone  else  at 
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data  request? 

A  So,  yes,  probably. 

Q  Do  you  think  you  would  remember  if 
Department  of  Commerce  told  Census  not  to  meet  on 
the  citizenship  question? 

MS.  BAILEY:  Objection.  Calls  for 
speculation . 

THE  WITNESS:  So  --  well,  they  didn't 

tell  us  no ,  so . 

BY  MS .  GOLDSTEIN : 

Q  So  no  one  at  Commerce  told  you  not  to 
meet  with  the  Department  of  Justice  technical 
team,  correct? 

MS.  BAILEY:  Objection.  Asked  and 
answered . 

BY  MS .  GOLDSTEIN : 

Q  Correct? 

A  No  . 


Q  Okay.  This  email  says,  "Technical 
meetings  will  follow." 

Does  that  refer  to  the  technical  meetings 
we’ve  discussed? 
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e 

Yes  .) 

IQ 

And  then  it  says,  "We  do  not  have  a  green 

light 

to  approach  outside  experts  or  DOJ  at  this 

time . ' 

1 

What  does  that  mean? 

(A 

That's  the  technical  team  reaching  out 

directly . 

IQ 

You  were  reaching  out  directly  in  - 

(A 

Yes  .)  (I  was  reaching  out  directly|| 

IQ 

Now,  this  reference  to  outside  experts,! 

what  role  do  outside  experts  typically  play  in 

this  process? 

i 

So  outside  experts  here  could  me a® 

several  things,  but  I  think  that  this  probably 

means  folks  that  we  would  request  peer  review  or 
something  from  to  see  if  the  methods  that  we  were 
suggesting  were  appropriate.  And  that  the 
methods,  I  think,  that  they're  probably  referring 

to  is  some  sort  of  modeled  approach  using  ACS  and 

administrative  data.  So  you  would  want  other 
statisticians  to  weigh  in  on  the  appropriateness 
of  that  approach. 
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Q  Is  that  a  typical  part  of  the  process  in 
meeting  an  agency's  data  needs? 

A  Often  it  is,  yes.  401/403 


Q  Did  that  occur  -- 

A  Especially  in  a  more  --  but  that's  a 
relatively  more  complicated  way  of  approaching  the 
problem  than  strict  survey  methodology.  But  --  so 
we  have  a  scientific  advisory  committee.  We  have 
regular  contacts  with  other  folks  in  the 
scientific  communi  ty.  C  ensus  Bureau  tries  to  be 
as  transparent  in  its  methods  as  possible  and 
have  --  to  the  best  as  we  can  have  some  buy-in 

from  the  scientific  community  that  we're  doing 

things  appropriate. 

Q  And  did  that  happen  with  the  citizenship 
question? 

A  Well,  the  citizenship  question  on  the 
ACS,  yes.  In  this  case,  you  know,  we  did  not  have 
those  discussions  yet,  so  -- 

Q  In  this  case,  meaning  the  citizenship 
question  -- 

A  For  -- 
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Q  --  on  the  decennial? 

A  --  at  --  during  this  time  frame. 

Q  After  12/19/2017,  were  outside  experts 
approached  about  the  citizenship  question? 

A  No.  The  Census  Scientific  Advisory 
Committee  did  opine  on  it  at  a  meeting,  and  now 
that  we  have  a  decision  from  the  Secretary  and  the 

team  --  the  similar  team  is  working  on  what  the 

methodology  of  using  the  --  the  combined  census 

question  and  the  administrative  records  that  will 

be  peer  reviewed,  both  by  the  scientific  advisory 
committee  and  others.  401/403/802 

Q  When  you  say  that  the  Census  Scientific 
Advisory  Committee  opined,  what  do  you  mean? 

A  So  they  --  they  had  --  during  the  opening 
of  the  meeting,  they  had  some  comments  on  the 

question,  so  -- 

Q  Were  those  comments  so  listed 
by  --  Census  Bureau? 

A  I  don't  believe  it  was  --  they  were 
solicited,  because  the  meeting  was  right  after 
the  decision,  so  the  agenda  had  already  been  sent 
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prior  to  that . 

Q  And  what  did  that  advisory  committee 
opine? 

A  That  they  were  not  in  support  of  adding 
the  question  to  the  census.  401/403/802 

Q  What  reasons  did  they  give? 

A  The  primary  technical  reason  that  they 
gave  is  that  it  wasn't  tested,  which  we  argued 

back  against,  but  that  was  the  primary  technical 

reason . 

Q  Were  there  other  reasons? 

A  I  think  they  thought  it  would  be 
disruptive  to  the  --  to  the  decennial. 

Q  Do  you  agree? 

A  It  can  be  disruptive,  yes. 

Q  Why  do  you  say  that? 

A  We're  here  in  a  --  having  a  deposition. 

I  think  that's  clear  why  it's  disruptive. 

So  there  are  parts  of  society  that  would 
not  like  to  have  the  question.  There  are  parts  of 
society  that  would  like  to  have  the  question. 

Q  Any  other  reasons  why  the  citizenship 
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question  could  be  disruptive  to  the  process? 

A  Just  --  if  there's  controversy 
surrounding  the  census,  which  there  always  is  any 

way,  it  makes  conducting  a  full  census  more 
difficult.  401/403 

Q  What  do  you  mean  by  a  full  census? 

A  Complete,  accurate  census. 

Q  What's  a  complete  census? 

A  That  we  count  everybody  once  in  the  right 
place . 

Q  Did  you  have  any  discussions  with 
Earl  Comstock  about  setting  up  a  technical 

meeting  -  - 
A  No. 

Q  --  with  DOJ? 

A  No. 

Q  And  did  you  --  you  didn't  have  any 
conversations  with  anyone  at  Commerce  about 

setting  up  a  technical  meeting  with  DOJ,  other 

than  Karen  Dunn  Kelley,  correct? 

A  No.  We  have  lots  of  --  we  have  regular 
meetings  where  there's  many  people  in  the  room. 
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So  Earl 

may  have  been  in  the  room,  but  I  did  not 

have  a 

conversation  with  Earl  about  this. 

Q! 

What  happened  after  this  email  was  sent? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  After  this  email? 

BY  MS  . 

GOLDSTEIN : 

Ql 

!Yes§  Did  you  receive  a  response  from 

DOJ? 

A| 

II  already  sort  of  hinted  at  that 

eventually  I  got  a  response  that  they  didn't  needl 

to  meet 

,  but  I  don't  think  that  came  at  this  time^ 

Ql 

(Do  you  remember  how  you  first  received  a 

response  from  DOJ?j  Was  it  a  phone  call?!  (Was  it 

an  email? 

401/403/802 

A! 

(So  there  was  a  couple  emails  back  and 

forth  with  Art  Gary  and  I  about  trying  to  set  a 

meeting 

up  and  that  he  was  working  on  that .) 

m 

lAnd  then  what  happened?;. 

A) 

(And  then,  eventually,  I  got  a  reply  back 

that  they  did  not  want  to  meet# 

Q 

Did  you  get  a  --  was  that  in  a  phone  call 

or  was 

that  an  email? 
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meeting  was  cancelled. 

Q  Do  you  remember  if  this  cancelation  came 
as  a  surprise  to  you? 

A  Well,  meetings  get  cancelled  all  the 
time,  so  probably  not. 

Q  Do  you  know  if  you  had  any  --  did  you 
have  any  conversations  with  Mr.  Gary  about  this 
cancellation? 

A  No  . 

Q  What  did  you  do  after  you  received  this 
ema i 1 ? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  I  assume  I  probably  tried 

to  reach  out  to  see  if  we  could  get  it 
rescheduled,  but  I  don't  know  if  I  did  that  for 

sure  . 

BY  MS.  GOLDSTEIN: 

Q  After  Mr.  Gary  cancelled  the  meeting  on 
January  16th,  do  you  --  did  you  reach  out  to  him 
again? 

A  I'm  --  I'm  not  sure  that  I  did,  but  I 

imagine  that  I  probably  would  have  tried. 
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Anything  that  would  help  you  remember? 

Well,  at  some  point,  he  sent  me  an  email 

sayinq 

that  they  were  not  going  to  meet . 

So  whether  that  was  prompted  by  me  or  not,  I  don't 

know  . 

Ql 

Do  you  recall  any  phone  calls  with  him  at 

this  time? 

0 

No! 

Ql 

Were  you  ever  given  a  reason  why  DOJ  wasl 

cancelling  this  meeting?  401/403 

A| 

As  I  recall  from  the  email  that  he 

sent  - 

-  that  I  imagine  you  have  in  your  packet 

there 

--  that  DOJ  believed  that  their  technical 

specifications  were  completely  laid  out  in} 

their 

--  in  the  December  letter.} 

• 

Do  you  agree  with  that? 

0 

%  probably  don't  agree  with  that  becausel 

think  we  wanted  to  understand  how  they  used  the) 

data , 

so  --  so  we  would  have  liked  an 

additional  --  additional  meeting  with  them.! 

Q 

Let ' s  go  to  that  one .  Can  I  have  that 

back , 

please? 
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as  surprised.  You  know,  it  was  what  it  was. 

Q  What  does  that  mean? 

A  It's  business.  They  didn't  want  to  meet, 

so  . 

Q  Other  than  these  communications  with 
Mr.  Gary  that  you've  described  so  far,  did  you 
have  any  communications  with  anyone  at  the 

Department  of  Justice  about  the  citizenship 

question? 

401/403 

©  no. 

Q  To  your  knowledge,  did  the  Census  Bureau 


have  any  communications  with  the 
Department  of  Justice  about  the  citizenship 
question? 

H  No. 

Q  After  you  spoke  with  Art  Gary  and  he 
indicated  that  DOJ  did  not  want  to  meet  with  the 
Census  Bureau,  did  you  speak  to  anyone  at  Commerce 
about  that  refusal? 


yes 


A  This  is  an  email  to  Karen  Dunn  Kelley,  so 


Q  And  did  you  speak  to  her  about  this 
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following  this  email? 

A  I  mentioned  that  we  probably  discussed  it 
at  some  point,  but  I  think  this  was  the  gist  of 
that  conversation. 

Q  Did  Ms.  Dunn  Kelley  have  any  response  to 
the  DO J ' s  refusal  to  meet? 

A  I  don't  recall. 

Q  Is  there  anything  that  would  help  you 
recall? 

A  Whether  she  had  a  response?  I  doubt  it. 

I  don ' t  -  -  so . 

Q  Did  you  ask  anyone  in  Commerce  to  help 
you  set  up  a  meeting  with  DOJ? 

A  We'd  already  had  Barry  Robinson  try  to  do 
that,  so  I  think  this  is  where  we  left  it,  or  this 
is  where  we  left  it. 

Q  I'll  take  that,  please. 

Do  you  believe  that  the  letter  requesting 
citizenship  be  added  to  the  2020  census  from  DOJ, 

the  Gary  letter,  fu  ny  describes  the  DOJ  request? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  It  does  spell  out  the  need 
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to  have  citizenship  status  added  to  the  --  the 

PL94  level  data.  To  that  extent  that  it  requires 
block  level  data,  it  is  a  pretty  well-formulated 

request,  so. 

BY  MS .  GOLDSTEIN : 


Q  Does  the  Gary  letter  answer  all  of  the 
Census  Bureau's  technical  questions  about  the  Gary 

letter's  request? 

MS.  BAILEY:  Objection.  Form. 

THE  WITNESS:  Yeah.  We  would  have  had 

additional  questions. 


BY  MS.  GOLDSTEIN:  401/403 

Q  What  kind  of  questions  would  you  have 

had? 

A  Questions  that  would  have  helped  us 
strategize  how  we  would  perform  disclosure 

avoidance  on  these  files.  You  know,  so  that's 
another  technical  matter  how  we  --  you  know,  ■H 

law,  we  can't  disclose  the  identity  of  any 

particular  individuals,  so  there's  a  process 

afterwards  that  we  --  that  we  --  you  know,  sum  of 

the  data,  perhaps  add  some  noise.  Understanding 
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how  the  data  are  used  to  help  us  do  that  in  a  way 
that  optimizes  the  data  for  their  intended  use. 

Q  What  else  would  have  been  discussed  at 
the  technical  meeting  between  DOJ  and  the 
Census  Bureau? 

A  So  there  might  have  been  discussions 
about,  you  know,  various  cross  tabulations  of  the 

data,  what  characteristics  were  the  most  important 

for  their  purposes.  401/403 

Q  And  does  that  go  to  the  fit  between  the 
method  proposed  and  the  data  used? 

A  And  what  they're  using. 

Q  What  else? 

A  That ' s  about  it . 

Q  And  so  is  it  fair  to  say  that  the 
Census  Bureau  has  never  had  conversations  with  the 
Department  of  Justice  about  that  fit  question? 


That 


s  correc 


t  . 


(Plaintiffs'  Exhibit  14,  Email,  was 


marked 


BY  MS .  GOLDSTEIN : 

Q  I'm  showing  you  what's  been  marked  as 
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It  is  a  document  Bates 


stamped  9008  to  9012.  I  would  ask  that  you  focus 
on  the  first  page. 

A  Uh-huh. 


Q  Do  you  recognize  the  email  here  at  the 


top? 


A 


Yes 


Q  What  is  this? 

A  An  email  from  John  to  the  technical  team 
and  others  about  how  things  were  progressing. 

Q  So  John  reports  that  you  report  that  you 
had  discussed  this  with  the  Under  Secretary, 

correct? 

A  Uh-huh.  Uh-huh.  Yes. 

Q  And  the  Under  Secretary,  that's 
Karen  Dunn  Kelley,  correct? 

A  Yes. 

Q  Agrees  with  the  recommendation  of 
Alternative  C  but  Alternative  A  remains  a 
possibility,  as  well,  correct? 

A  Yes  . 

Q  Can  you  explain  to  me  what  this  all 
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means  ? 


So,  you  know,  this  is  where  I  have  to 


admit  I  have  a  vague  recollection  of  this  --  this 
stage  of  the  process,  but  I  think  this  was  we  had 

discussed  --  I  had  discussed  with  Karen  that  the 
preliminary  findings,  which  we  --  you  had  earlier, 

and  she  was  supportive  of  Alternative  C  and  A,  but 

I  don't  recall  a  detailed  conversation  about  that 

with  her.  401/403/802 

Q  What  was  recommended  --  what  was 
Alternative  C? 

A  That  was  administrative  records. 

Q  And  what  was  Alternative  A? 

A  Using  the  ACS  combined  --  or 
Alternative  A  was  to  do  nothing  but  add  some 
additional  modeling,  use  --  use  the  ACS  data. 

Q  The  status  quo? 

A  Yeah,  essentially. 

Q  When  did  you  discuss  the  Census  Bureau's 
recommendation  with  --  first  discuss  them  with 
Karen  Dunn  Kelley? 

A  I  think  --  well,  shortly  after  getting 
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the  stuff  from  John,  I  think  we  --  I  forwarded 
that  information  to  her,  so. 

Q  Can  you  describe  your  conversations  with 
Ms.  Karen  Dunn  Kelley?  401/403 

A  I'm  not  sure  there  was  a  conversation, 

so  . 

Q  So  how  do  you  know  -- 

©  So  -- 

Q  --  Ms.  Karen  Dunn  Kelley? 

A  Again,  I  don't  recall  this  conversation 

directly . 

Q  Do  you  recall  that  Ms.  Dunn  Kelley  agreed 
with  the  recommendation  of  Alternative  C? 

A  I  don't  recall  her  saying  that. 

Q  Do  you  know  why  you  put  this  in  -- 
A  I  didn't  put  this  in  -- 

Q  --  by  you  --  I'm  sorry.  Can  I  --  let  me 


try  again. 

Do  you  recall  telling  John  that 
Karen  Dunn  Kelley  agrees  with  the  recommendation 

of  Alternative  C? 

A  I  don't  recall  telling  John  this.  This 
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1 

'is  --  so  --  just  so  you  know,  this  is,  you  know,) 

2 

January  4th. }  There  was  professional  meetings! 

3 

about  to  happen§  (i  was  probably  involved  in 

4 

several  different  things  at  the  time§  jl  don't) 

• 

Recall  this  conversation.  401/403 

6 

Q)  Do  you  remember,  separate  from  the  email, | 

0 

what  Ms.  Dunn  Kelley's  view  was  with  respect  to| 

8 

which  alternative  was  preferable,  A,  B,  C,  around 

9 

the  beginning  of  January  2018? 

10 

A)  So  I  don't  recall  a  view  so  much  as  I) 

M 

think  she  was  supportive  of  the  process  that  the 

11 

Census  Bureau  was  following,  and  that,  you  know,) 

13 

she  was  looking  for  --  to  see  what  --  where  that 

14 

came  out!  (So  I  don't  --  I  don't  recall  her 

15 

stating  a  preference  on  one  alternative  or  the) 

16 

other .  802 

17 

Q  Do  you  recall  -- 

18 

A)  Perhaps  she  did®  (I'm  just  saying  I  don't 

19 

;r  e  c  a  1 1  . 

20 

Q)  Do  you  recall  Ms.  Dunn  Kelley  disagreeing 

2  f 

with  any  of  the  recommendations  of  thei 

22 

Census  Bureau  around  this  time  with  respect  to) 
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this  question? 

A  Yeah.  I  don't  recall  her  agreeing  or 

disagreeing.  401/403/802 

Q  Now,  this  email  was  sent  back  in  early 
January  of  2018.  And  you  were  cc ' d  on  this  email, 
correct  ? 

©  Yes. 

Q  Do  you  recall  writing  back  to  Mr.  --  to 
Dr.  Abowd  saying,  no,  this  is  not  what  I  discussed 

with  the  Under  Secretary? 

A  No.  I  don't  --  I  don't  recall  doing 
that  . 


Q  Did  you  do  that? 

A  I  said,  no,  I  do  not  recall  doing  that. 

Q  And  did  you  write  back  to  Dr.  Abowd  and 

say  Karen  Dunn  Kelley  does  not  agree  with  the 

recommendation  of  Alternative  C? 

A  I  don't  think  I  did  that,  no||  401/403 

Q  Okay.  So  is  it  fair  to  say  that  you 

received  this  email  back  on  January  4,  2018,  yes? 

©  Yes. 

Q  And  that  you  agreed  with  this  email  when 
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you  received  it? 

MS.  BAILEY:  Objection.  Form. 

THE  WITNESS:  So  I  get  lots  of  emails 

that  I  pay  some  attention  to  or  less  attention  to. 

So  as  you  might  imagine,  I  get  cc'd  on  lots  of 

email.  So  --  so  saying  that  I  agreed  with  it, 
is  --  is  saying  that  I  read  it  and  fully 

internalized  it  when  I  was  busy  with  other 

activities,  as  well.  So  I  don't  recall  doing 

that  •  401/403 

BY  MS .  GOLDSTEIN : 

Q  If  you  received  an 

email  --  Ms.  Dunn  Kelley  is  your  boss;  is  that 
correct  ? 


A  That ' s  correct . 

Q  If  you  received  an  email  that 
mi scharact er i zed  a  conversation  that  you  had  with 
your  boss,  would  you  have  corrected  that 

mischaracterization? 

A  If  I'd  read  the  email,  yeah. 

Q  Are  you  in  the  habit  of  not  reading 
emails  that  you  receive? 
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There  are  many  emails  that  I  do  not  read. 

Have  you  read  this  email  before? 

So  I  do  not  recall  getting  this  email  on 
January  4th  --  or  --  yeah,  January  4th. 

0  Is  it  fair  --  401/403 

A  Or  that  --  or  in  more  particular,  the 


conversation 

that  I  would  --  I  supposedly  had  with 

the  Secretary 

--  Under  Secretary.) 

Q)  t  s  it 

fair  to  say  that  if 

you  had 

received  this 

email,  read  it,  and 

disagreed  with) 

the  characterization,  you  would  have  said 
something  about  it? 

MS.  BAILEY:  Objection.  Asked  and 

answered . 

THE  WITNESS:  Yes.  Probably  | 

BY  MS .  GOLDSTEIN : 

Q  Do  you  know  what  memo  was  attached  to 
this  email? 

A  No . 

Q  I'm  goi  ng  t  o  show  you  what ' s  been  marked 
as  Exhibit  6  to  the  Abowd  deposition  --  previously 

marked  as  Exhibit  6  to  the  Abowd  deposition.  It 


m 

m 

m 
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is  a  January  19,  2018  memorandum  entitled 

technical  review  of  the  Department  of  Justice 
request  to  add  the  citizenship  question  to  the 


2020  census . 

Do  you  recognize  this  document? 

A  I  do. 

Q  What  is  this? 

A  This  is  the  memo  that  we  prepared  for  the 
Secretary . 

Q  We  previously  looked  at  a  white  paper 
from  the  Census  Bureau,  correct? 

A  Uh-huh .  Yes . 

Q  Why  was  there  --  was  this  nec-  - 


this 


memo  necessary,  given  the  prior  white  paper? 

A  I  think  it  was  just  a  more  formal 
representation. 

Q  Did  you  have  any  input  into  this 
document  ? 

A  Not  on  a  technical  level,  no. 

Q  Who  do  you  rely  on  for  the  technical 
component  ? 

A  John  and  his  team. 
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Q  And  when  we ' re  talking  about  the 
technical  component,  we're  talking  about  the 
science  of  -- 

A  Right .  Yes . 

Q  So  you  rely  on  John  Abowd  and  his  team 
for  the  science  with  respect  to  the  citizenship 
question? 

A  Yes.  In  this  case,  yeah.  I  don't  have 
time  to  do  science  anymore. 

Q  And  did  you  review  the  findings  of  this 


memo  ? 


© 

;Yes  .§ 

401/403 

IQ 

And  did  you  agree 

with  the 

findings  of 

bhis  memo? 

• 

(I  did  1 

IQ 

And  when 

this  memo 

says  -- 

I ' m  looking 

here  at 

the  last 

paragraph 

on  Page 

12  7  7  § 

© 

Correct . 

IQ 

"Alternative  C  best  meets 

DO J ' s  stated 

uses,  is  comparatively  far  less  costly  than 
Alternative  B,  does  not  increase  response  burden, 
and  does  not  harm  the  quality  of  the  census 
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count . " 

You  agree  with  that  statement? 

A  I  did.  401/403 

Q  And  when  you  look  at  the  last  sentence  of 
that  paragraph,  "However,  Alternative  B  is  very 

costly,  harms  the  quality  of  the  census  count,  and 
would  use  substantially  less  accurate  citizenship 

status  data  that  are  available  from  administrative 
sources,"  you  agree  with  that  statement,  correct? 

©  Yes. 

Q  Who  --  do  you  know  if  Karen  Dunn  Kelley 
reviewed  this  memo? 

A  She  did. 

Q  How  do  you  know  that? 

A  Because  we  gave  it  to  her. 

Q  Did  you  speak  with  her  in  person  about 
this  memo? 

A  Yeah.  We  --  we  met  about  this  memo. 

Q  When? 

A  I'm  not  sure  exactly  the  date,  but  I 
believe  shortly  after  we  sent  it  down.  It  was 
either  late  January  or  early  February. 
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A  I  don't  recall.  Probably  not  much  more 
than  an  hour . 

Q  What  happened  at  this  meeting? 

A  We  had  a  discussion  of  the  --  of  the 
recommendations . 

Q  Who  is  we? 

A  The  people  I  just  mentioned  at  the 
meeting . 


Q  Who  led  the 

meeting? 

A  I  think  the 

meeting  was 

led  -  - 

so 

the 

Secretary  typically 

reads  these 

things 

• 

So  to 

say 

that  these  meeting  a 

re  led,  it's 

kind 

of 

you  c 

ome 

in  the  room  and  you 

are  talking 

about 

i  t  . 

He  ' 

11 

ask  questions,  so. 

Q  And  did  the  Secretary  ask  questions? 

A  He  did. 

Q  What  did  the  Secretary  ask? 

A  He  was  --  he  quickly  honed  in  on  that 
none  of  the  three  options  were  perfect. 

Q  What  do  you  mean? 

A  So  --  so  each  one  has  respective 
strengths  and  weaknesses.  In  particular,  when  we 
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started  focusing  between  Options  B  and  Options  C, 

you  know,  we  don't  have  administrative  records  for 
every  person  in  the  country,  so  we  would  miss 

folks  that  we  would  have  to  impute  citizenship 
status  for.  Obviously,  Option  B  had  cost 
ramifications  and  also  would  miss  some  people. 

And  so  that's  when  the  discussion  sort  of  turned 
to  a  sort  of  hybrid  model . 

Q  Tell  me  what  else  was  discussed  at  this 
meeting . 

A  That  was  essentially  what  was  discussed. 

Q  What  was  the  discussion  of  this  hybrid 
model ? 

A  So  could  we  use  both  sources  of  data  to 
produce  sort  of  the  block-level  estimates 
that  --  that  DOJ  needed? 

Q  And  who  asked  for  the  hybrid  model? 

A  So  the  Secretary  asked  for  the  hybrid 

model  .  401/403/802 

Q  What  else  did  the  Secretary  say  at  this 
meeting? 

A  That ' s  about  it . 
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Q  Can  you  describe  a  bit  more  specifically 
what  the  Census  Bureau  was  asked  to  do  coming  out 
of  that  meeting?  401/403/802 

A  To  explore  a  fourth  option,  a  hybrid 
option  that  included  a  question  on  the  short-form 

census  and  administrative  records. 

Q  Any  other  details  that  the  Census  Bureau 
was  given? 

@  No. 

Q  Any  timeline  the  Census  Bureau  was  given? 

A  So,  obviously,  the  timeline  was  very 
compressed,  so  we  still  needed  to  get  the 
questions  to  Congress  by  March,  so. 

Q  Were  you  given  any  more  specifics  about 
your  time  frame? 

A  No  . 

Q  Do  you  recall  anything  that  -- 

A  As  soon  as  possible,  I  think,  is  the  time 
frame  that  we're  dealing  with  here. 

Q  Do  you  recall  anything  that  Mr.  Comstock 


said  in  that  meeting?  401/403/802 

A  So  he  asked  similar  questions  to  the 
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Secretary  and  about  the  --  about  the  ability  of  us 

to  do  sort  of  a  hybrid  approach.  I  think,  you 
know,  the  --  the  missing  --  the  miss-  --  the 
people  missing  from  the  different  options  was 
something  that  they  were  --  seemed  particularly 

concerned  about .  I  think  they  wanted  to  avoid 
imputing  as  many  people  as  they  could. 

Q  Do  you  know  why?  401/403/802 

A  I  - -  for  data  quality  reasons,  to  have  a 
direct  measurement. 

Q  Do  you  remember  anything  else  that 
Mr.  Comstock  said  at  this  meeting? 

A  No  . 

Q  Do  you  remember  anything  that 
Ms.  Dunn  Kelley  said  at  this  meeting? 

A  No  . 

Q  Do  you  remember  anything  that  Mr .  Lamas 
said  at  this  meeting? 

A  No ,  I  don ' t . 

Q  Anything  else  you  remember  about  this 
meeting? 

A  No  . 
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Q  What  is  this? 

A  I  think  it  was  a  summary  of  the  white 
paper  findings. 

Q  And  this  is  a  document  that's 
Bates  -  stamped  8614  to  8616.  It  is  a  memorandum 
addressed  to  you  entitled  summary  of 
costs  --  quality/cost  of  alternatives  for  meeting 

Department  of  Justice's  request  for  citizenship 

data  . 

401/403 

®  Yep. 

Q  If  you  turn  to  the  last  page  of  this 
document,  it  states  that  "Alternative  C  even 
better  meets  DO J ' s  stated  uses." 


m 

Do  you  agree  with 

P  dol 

tha  t  ?) 

|Q 

1"  Is  comparatively 

far  less  costly 

than 

Alternative  B." 

Do  you  agree  with 

tha  t  f) 

Yes  .| 

IQ 

pAnd  does  not  harm 

.  the  quality  of 

t  he} 

census 

count  .  'H 

Do  you  agree? 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

m 

m 

m 

© 

© 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-5  Filed  01/07/19  Page  86  of  245 


Page  128 


© 

Y  e  s  .  | 

Q) 

f'For  these  reasons,  we 

recommend 

Alternative  C  for  meeting 

401/403 

the  Department  of  Justice  data 

request . 

Who  is  we? 

• 

The  technical  t eam|| 

Q) 

And  you  agree  with  that 

,  as  well?! 

©  Yes. 


Q  I'll  take  that  back. 

Other  than  the  meeting  you  just  described 
regarding  the  citizenship  question  with 
Secretary  Ross,  did  you  have  any  other  questions 
for  Secretary  Ross  about  the  citizenship  question? 

A  Did  I  have  any  extra  questions  for  the 
Secretary? 

Q  Any  other  discussions  with  Secretary  Ross 
about  the  citizenship  question? 

A  Nothing  that  I  recall  as  being  important, 
that's  for  sure.  So  probably  not,  no. 

Q  Do  you  recall  anything  that  was 
unimportant  ? 

A  No  . 
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scroll  towards  the  back  of  it,  it  begins 

on  --  sorry  --  the  first  page  of  the  document  you 

have  is  what  number,  Dr.  Jarmin? 

A  1286.  The  first  page? 

Q  Oh.  I'm  sorry.  Can  I  have  that  back? 

MS.  GOLDSTEIN:  Actually,  can  I  have  one 

of  those,  please?  Let's  do  it  this  way,  can  you 
just  mark  that? 

(Plaintiffs'  Exhibit  16,  Email,  was 

marked . ) 

BY  MS .  GOLDSTEIN : 


Q  I'm  showing  you  what's  been  marked  as  16, 
Exhibit  16  to  your  deposition,  and  it  begins  9812. 
I t  goes  to  9833. 


Can  you  please  turn 

to  9  82  2?'  Do  you 

'recognize  this  document?! 

A} 

Yeah.  This  is  responses  to  Commerce's 

questions  about  the  memo  to 

the  Secretary. ) 

Q) 

How  did  this  document  come  about? 

a} 

We  received  these  questions,  and  these 

are  the 

responses  to  them® 

401/403 

Who  did  you  receive  these  questions  from? 
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i 

§1  '  m  not  sure  §  |l 

think  it 

might 

.  have  been 

Earl  Comstock| 

401/403 

© 

Anyone  else^ 

(A 

These  things  are 

often  cc 

' d  across  a 

number 

of  people ,  so . 

IQ 

And  when  did  you 

receive 

these 

questions? 

Do  you 

recall?) 

(A 

believe  it  was 

shortly 

after 

meeting 

with  the  Secretary,  but  I 

' m  not  sur e . 

IQ 

Who  wrote  the  answers  to 

these 

questions? 

Folks  on  the  technical  team,  for  the  most 


part  .) 

© 

© 

From  the  Census  Bureau? 

Yeah  § 

IQ 

And  when  you  say  for  the  most 

part,  what} 

do  you 

mean  ? 

(A 

Well,  that's  my  understanding 

of  who 

answered  these  questions.! 

IQ 

(it  was  all  folks  from  the  technicall 

team  - ■ 

B 

A  Yeah. 

Q  --  correct?  Yes? 
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@  Yes  . 

Q  And  did  you  have  a  role  in  developing  the 
answers  to  these  questions? 

A  Not  a  --  I  mean,  I  was  cc ' d  on  things, 
but  I  was  not  --  I  did  not  play  a  role  in 

addressing  the  questions  directly. 

Q  Did  you  review  the  answers  that  the 
Census  Bureau  came  up  with?  401/403 

A  Yeah.  I  probably  looked  at  some  of  this. 
Probably  --  not  all  of  this,  because  this  came  in 


drips  and  drabs,  so. 

Q  How  was  this  document  transmitted  to 


Commerce  ? 

A  I  believe  it  was  sent  probably  by  Abowd 
or  someone  like  that,  or  maybe  by  --  I  mean,  it 
might  have  been  sent  by  me  forwarding  on  what  the 
team  had  done . 

Q  Do  you  -  - 

A  Someone  would  have  forwarded  down  to 


them  . 


Q  I  s  i  t 
the  technical 


fair  to  say  you  I  agreed  with  what 
team  wrote  in  this  document? 
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you . 

Q  Did  the  Census  Bureau  receive  any 
feedback  on  these  questions  from  Commerce? 


A  Other  than  the  like,  you  know, 
clarifications  or  anything  like  that,  no.  No. 


Q)  So  it's  my 

understanding  that  Dr.  Abowd 

testified  this  was 

the 

final  Census  Bureau  version 

of  these  questions 

and 

answers  Can  you  tell  iff 

that's  accurate? 

401/403 

A|  As  far  as 

I  -  - 

I've  never  seen  another; 

set  of  them  go  out,  so. 


What  do  you  mean? 

I  mean,  I  never  saw  anything  after  this, 


So,  to  your  knowledge,  this  is  -- 
This  is  the  final,  yeahQ 
And  if  you  go  to  9832,  Question  31  -- 
Uh-huh. 

--  it  states,  "The  Census  Bureau  follows 
a  well-established  process  when  adding  or  changing 

content  on  the  census  for  ACS  to  ensure  the  data 
fulfill  legal  and  regulatory  requirements 
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established  by  Congress." 

Do  you  agree  with  that? 

3  Yep.  402/403 

Q  "Adding  a  question  or  making  a  change  to 
the  decennial  census  or  the  ACS  involves  extensive 
testing,  review  and  evaluation." 

Do  you  agree? 

A  Uh-huh. 

Q  I'm  sorry.  I  need  a  yes  or  -- 
A  Yes. 

Q  "This  process  ensures  the  changes 
necessary  and  will  produce  quality,  useful 

information  for  the  nation." 

Do  you  agree? 

A  We've  already  gone  over  that,  yes. 

Q  And  when  you  look  down  at  the  steps  here 
that  are  listed  in  Question  31,  do  you  agree  that 

each  of  these  steps  represents  part  of  the 
well-established  process  when  adding  or  changing 


401/403 


content  on  the  census? 

®  Yes. 

Q  "Including  that  final  proposed  questions 
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1 

result  from  extensive  cognitive  and  field  testing 

2 

to  ensure  their  result  and  proper  data"?| 

@ 

A}  ;Yes.| 

4 

Q|  f'With  an  integrity  that  meets  the 

5 

Census  Bureau's  highest  standards"?: 

•  Correct!  401/403 

0 

Q|  What's  the  difference  between  cognitive) 

m 

and  field  testing? 

9 

A)  So  cognitive  is  making  sure  people 

10 

understand  the  question!  (Field  testing  is  making 

M 

sure  that  we  can  actually  implement  the  question 

12 

in  the  field. 

13 

Q  What  does  that  mean? 

14 

A)  So  does  it  work  in  a  --  in  --  on  a 

15 

survey . 

M 

Q)  How  --  how  do  you  tell  if  it  works  on  a 

17 

survey?| 

118 

A)  Well,  whether  we  get  good  response  or) 

19 

not ! 

20 

Q  How  do  you  test  that'll 

2  f 

A}  So  by  doing  a  test  survey  or  in  another; 

22 

survey . 
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Q  Can  you  help  me  understand  the  difference 
between  cognitive  and  field  testing? 

MS.  BAILEY:  Objection.  Asked  and 

answered . 

THE  WITNESS:  So  cognitive  is  when  I 

understand  whether  you  can  read  and  understand  the 
question  and  what  is  being  asked  of  you,  so. 

BY  MS .  GOLDSTEIN : 

Q  And  field  testing  is  about  how  a  question 
performs  on  a  survey  instrument? 

A  Right.  People  may  understand  it  and 
still  choose  not  to  answer  it. 

Q  And  that ' s 

A  Or  answer  it  incompletely  or  something, 
right . 

Q  And  is  that  the  sort  of  thing  you  find 
out  from  field  testing? 

A  Yes. 

Q  Was  the  citizenship  question  field 
tested? 

A  Of  course.  It's  been  in  the  ACS  for 

years.  So  it's  been  answered  by  40  to  50  million 
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households . 

Q  So  it  was  field  tested  in  the  context  of 
the  ACS,  yes? 

A  Yes. 

Q  Was  the  citizenship  question  ever  field 
tested  in  the  context  of  the  short  form? 

MS.  BAILEY:  Objection.  Asked  and 

answered . 

THE  WITNESS:  We  never  asked  it  on  the 

short  form  before.  The  only  way  to  do  that  would 
be  to  ask  it  on  the  short  form. 

BY  MS .  GOLDSTEIN : 

Q  Couldn't  you  have  put  it  on  the 
end-to-end  test? 

A  The  end-to-end  test  goes  to  fewer  people 
than  the  ACS  does.  So  I  don't  know  how  that  would 
achieve  the  objective. 

Q  When  it  says  here  that  final  proposed 
questions  result  from  extensive  cognitive  and 
field  testing,  typically,  final  proposed  questions 
are  fielded  before  they're  put  on  a  survey, 

correct  ? 
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Q  So,  for  example  -- 

A  This  question  has  been  field  tested  -- 

0  On  -  - 

A  --  on  the  ACS,  three  and  a  half  million 
households  a  year.  Providence  would  have  asked  it 
of  a  couple  hundred  households. 

Q  Uh-huh. 

A  So  it's  been  field  tested. 

Q  In  the  context  of  the  ACS,  correct? 

A  Correct.  There  is  no  field  test  for  the 
decennial.  There's  either  the  decennial  or 
there ' s  not . 

Q  The  end-to-end  test  tests  -- 

A  Tests  systems,  not  questions . 

Q  What  does  that  mean? 

A  It  tests  all  of  our  processes  and  systems 
to  see  if  they  work. 

Q  Take  that  back  --  actually,  if  you  flip 
to  the  first  page  of  it.  Is  this  the  preliminary 
analysis  of  Alternative  D? 

A  Uh-huh. 
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Q  Combined  B  and  C,  can  you  tell  me  what 
this  is? 

A  This  is  a  short  description  of  the 
ana  iy  sis  that  the  team  did  of  Alternative  D. 

Q  And  did  you  review  this  document? 

©  Yes-  AnAIAM 

401/403 

Q  Do  you  agree  with  it? 

A  I  do® 

Q  Who  else  reviewed  this  document? 

A  The  team,  John  Abowd. 

Q  Karen  Dunn  Kelley  reviewed  it? 


A  Yeah® 

Q  Did  Secretary  Ross  review  it? 

A  I  would  assume  so.  Again,  this  was 
information  provided  for  his  review. 

Q  Did  you  have  conversations  about  this 
memo  with  Ms.  Dunn  Kelley? 

A  Yeah.  I  don't  recall  a  --  a  discussion 
particularly  about  this  memo,  no. 

Q  Do  you  recall  having  any  conversations 
with  Secretary  Ross  about  this  memo? 


o  . 
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Did  you  have  any  conversations  with 
anyone  else  at  Census  --  at  Commerce  regarding 
this  memo? 

401/403 

m  At  -- 

Q  At  --  did  you  have  any  conversations 

about  this  memo  with  anyone  else  at  Commerce  -- 

A  So,  again,  I'm  not  recalling 
conversations  about  this  memo.  I  mean,  you  know, 
obviously,  when  we  came  back  with  Alternative  D, 

we  said  what,  you  know,  we  gave  our,  you 
know  --  our  assessment  of  Alternative  D,  and  they 
took  that  into  consideration.  We  did  not  have 
detailed  conversations  like  we  did  about  the 
original  three  alternatives. 

Q  You  said  you  didn't  have  detailed 
conversations.  Do  you  remember  any  conversations 
with  Commerce  about  your  analysis 

of  Alternative  D? 

A  I  don't  recall  that. 

Q  If  you  go  to  9816.  You  say  that  in 
sum  --  this  memo  says  that,  "In  sum,  Alternative  D 
would  result  in  poorer  quality  citizenship  data 
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than  in  Alternative  C." 


Do  you  agree?  401/403 

©  Yes. 

Q  "It  would  still  have  all  the  negative 
cost  and  quality  implications  of  Alternative  B 

outlined  in  the  draft  January  19th  memo  to  the 
Department  of  Commerce." 

Do  you  agree? 

©  Yes. 

Q  So  you  said  a  moment  ago  that  the 
Secretary  took  this  memo  into  consideration? 


A  I  believe  so®  802 

MS.  BAILEY:  Objection.  Mi s char ac t er i z e s 

prior  testimony. 

BY  MS .  GOLDSTEIN : 


Q  Why  do  you  say  that? 

A  Say  what? 

Q  That  they  took  that  into  consideration. 

A  It  was  provided  for  his  consideration. 

Q  Okay.  But  do  you  have  any  personal 
knowledge  as  to  what  was  done  with  this  memo  after 
Census  prepared  it? 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-5  Filed  01/07/19  Page  99  of  245 


Page  148 

A  So  Karen  --  I  think  Karen  did. 

Q  Anyone  else? 

A  I  don't  think  so,  no. 

Q  Do  you  remember  exactly  what  Karen  asked 
you  to  do? 

A  Can  you  help  identify  people  that  the 
Secretary  should  talk  to? 

Q  And  was  there  a  parallel  process  for 
folks  in  the  Census  Bureau  to  talk  to  stakeholders 
about  the  citizenship  question? 

A  A  parallel  process  for  us  to  talk  to  them 
about  what? 

Q  About  adding  the  citizenship  question. 

A  So,  no.  So,  I  mean,  the  decision  point 
laid  with  the  Secretary,  so  Census  was  not 
involved  in  a  side  deliberative  process  on  that. 

Q  And  other  than  thinking  about  who  would 
have  a  broad  range  of  perspectives,  were  there 

other  considerations  in  determining  who  the 
Secretary  should  talk  to  and  who  the  Secretary 

shouldn ' t  ? 

A  So  I  may  I  --  I  think  he,  you  know, 
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wanted  to  get  a  broad  set  of  interpretations,  both 

pro  and  con. 

Q  Why  do  you  say  that? 

A  You  know,  because  most  of  the  feedback  in 
the  --  initially,  was  all  in  the  con.  So  they 
were  looking  for,  you  know,  was  there  somebody  who 
would  speak  in  favor  of  the  addition  of  the 

question?  401/403/802 

Q  How  did  --  who  told  you  that? 

A  So  I  think  we  were  looking  for  --  we  were 
trying  to  find  --  the  charge  was  to  get  a  broad 
set  of  perspectives,  and  that's  why  we  wanted  to 

have  people  on  both  sides. 

Q  So  you  just  testified  that  most  of  the 
feedback,  initially,  was  all  in  the  con. 

A  Yeah. 

Q  How  did  you  know  that  most  of  the 
feedback,  initially,  was  all  in  the  con? 

A  Well,  you  know,  it  was  in  the  newspaper® 
And,  you  know,  people  that  we  had  dealt  with 

before  had  sent  letters  to  both  Secretary  and  to 

me.  So  that's  how  we  knew. 
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Q  Did 

anyone  at 

Commerce  instruct 

you  to 

find  stakeholders  who 

were  in  favor  of 

the 

c i t i z  enship 

question? 

A  No. 

It  was  not  an  instruction. 

I  mean, 

I  think  we  sat  around  trying, 

talking  about 

who 

the  Secretary  should  talk  to, 

and  we  wanted 

to 

find,  you  know,  a  full  range  of  opinions. 

Q  And  we  is  you  and  Mr.  Lamas? 

A  And  Karen,  yeah. 

Q  And  Karen . 

Anyone  else? 

A  I  don't  remember  anyone  else  being  there, 


but 

there 

-  -  you  kn 

ow,  there  often 

are  o 

thers  in 

the 

room , 

but  that 

was  the  primary 

peopl 

e  . 

Q  And  do  you 

remember  anyone 

else 

in  the 

room? 

A  No  . 

Q  And  do  you  remember  anything  else  that 
Ms.  Dunn  Kelley  said  -- 
A  No  . 

Q  --  concerning  this? 

A  No  . 
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Q  What  are  these? 

A  This  was  --  I  reached  out  to  a  person  I 
know  at  AEI,  Michael  Strain,  to  see  if  he  or 
anyone  else  would  be  willing  to  --  to  talk  to  the 
Secretary  more  from  the  pro  side,  as  opposed  to 

con  side.  So,  again,  trying  to  get  a  more  rounded 
set  of  stakeholders  involved  here. 

Q  Did  anyone  instruct  you  to  reach  out  to 

AEI  ? 

401/403 

A  No. 


a 

• 

• 

And  AEI,  for  the  record,  stands  for? 

American  Enterprise  Institute. 

Whose  idea  was  it  to  send  solicitations 

dike  this  out? 

© 

So  this  was  --  to  sending  it  to  --  I 

mean , 

it  was  the  general  idea  that  we  would  try  to 

find  s 

omebody.  I  knew  Michael.  I  reached  out  to 

him. 


Q  Who  else  did  that  team  reach  out  to  to 
try  to  find  a  pro  side? 

A  I  don't  know.  I  mean,  again,  this 
is  --  I  think  everyone  was  trying  to  reach  out  to 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

® 

m 

i 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-5  Filed  01/07/19  Page  103  of  245 


Page  155 


A  No  . 

Q  Are  you  aware  of  anyone  else  on  that  team 
that  made  phone  calls  seeking  stakeholders  for  the 
pro  side? 

A  I'm  not  aware . 

Q  And  Mr.  Strain  advised  you  that  no  one  at 
AEI  was  willing  to  speak  favorably  about  the 

proposal,  correct? 

^  401/403/802 

A  That  is  correct. 

Q  Did  you  have  any  conversations  about 

Mr.  Strain  with  Karen  Dunn  Kelley? 

A  No.  This  is  --  this  is  the  complete 
record  on  that . 

Q  Did  you  have  conversations  with  anyone 
else  at  Commerce  about  your  communications  with 
AEI  ? 


A  No  . 

Q  Did  you  have  communications  with  anyone 
else  about  your  communications  with  AEI  on  the 
citizenship  question? 

A  No  . 

(Plaintiffs'  Exhibit  18,  Email,  was 
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Q  Did  she  email  you  the  decision  memo? 

A  I  don't  recall. 

Q  Do  you  know  if  you  saw  the  decision  memo 
before  it  was  finalized? 

A  I  think  we  had  a  quick  turnaround  on 
something  about  Option  D. 

Q  Did  you  ask  -  - 

A  But  that  was  --  that  was,  you 
know  --  everything  was  hurried  at  that  stage. 

Q  We'll  talk  about  that  in  just  a  moment. 


Did  you  ask  Ms.  Dunn  Kelley  why  the 


Census 

Bureau's  recommendations  were  overruled? 

& 

(I  did  not  .1 

401/403/802 

m 

m 

Did  she  tell  you?) 

She  --  well,  we  were  all  in  the  meeting 

where 

the  Secretary  had  expressed  some  interest  in 

the  -  - 

in  the  hybrid  solution,  and  that's  what  he 

chose . 

And  so  it  was,  essentially,  the  Secretary 

decided  to  go  with  the  hybrid  solution. 

Q  Is  it  fair  to  say,  though,  that  census 
never  had  --  apart  from  the  memos  that  were 
sent  -- 
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A  Right. 

Q  --  that  Census  never  had  substantive 
conversations  with  anyone  at  Commerce  about 

Option  D?  401/403 

A  No.  I  mean,  I'm  not  sure  what  you  mean 
by  substantive.  Be  more  specific. 

Q  Other  than  the  memos  that  were  sent  from 
Census  to  Commerce  about  Option  D,  did  anyone  from 

Census  have  any  conversations  about  the 

Census  Bureau's  analysis  of  Option  D? 

A  Not  that  I'm  aware  of,  so. 

Q  And  would  you  have  been  aware  if  there 
were  conversations? 

A  I  think  I  would  have  been  aware,  yes. 

Q  So  let's  talk  about  what  you  just 
mentioned  with  the  quick  turnaround  on  Option  D. 
What  happened? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  So  I  don't  know  what  you 

mean  by  what  happened  --  what  happened. 

BY  MS .  GOLDSTEIN : 


Q 


Sure  . 
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So  we  were  talking  about 

seeing  a  draft 

of 

the 

decision  memo,  correct? 

© 

Yes  . 

Q! 

When  did  you  first  see  a 

draft  of  the 

decision  memo? 

A| 

I  don't  recall  exactly  when,  but,  I  mean, 

;i  t 

was 

--  we  had  an  opportunity 

to  make  sure  that 

:it 

was 

technically  correct  | 

m 

Who  is  we? 

401/403 

© 

The  Census  Bureau. 

Q! 

And  what  do  you  mean  by 

technical ly 

correct  ? 

A  That,  you  know,  there  wasn't  any 
information  about  Census  Bureau,  you  know, 
operations,  costs,  you  know,  that  sort  of  stuff 
that  wasn't  accurate. 

Q  So  what  was  this  opportunity  that  you  had 
to  make  sure  that  the  memo  was  technically 
correct  ? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  It  was  that. 

BY  MS .  GOLDSTEIN : 
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A  Yeah . 

Q  Led  by  Dr.  Abowd? 

A  Yeah . 

Q  Did  you  discuss  any  of  the  changes  that 
were  proposed  to  the  memo? 

A  I  don't  recall  any  major  discussions 
about  that . 

Q  Do  you  recall  what  any  of  the  changes 


were  ? 

A  I  don ' t . 

Q  Is  there  anything  that  would  help  you 
remember  ? 

A  Seeing  the  two  versions,  but  I  --  other 
than  that,  I  don't  recall. 

Q  Other  than  this  process  where  the 
Census  Bureau  checked  to  make  sure  that  the 
decision  memo  was  technically  correct,  did  the 
Census  Bureau  have  any  input  into  that  decision 
memo  ? 

401/403 


©  No. 

Q  How  long  did  the  process  of  the 
Census  Bureau  making  sure  that  the  decision  memo 
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A  Yes 


Q  And  looking  at  this  document  now,  does 
this  help  --  are  you  able  to  identify  any  changes 

that  the  Census  Bureau  made  to  make  this  document 
more  technically  correct?  401/403 

A  I  can't  identify  changes.  But  if  I 
recall  correctly,  there  were  some  issues 
about,  you  know,  various  response  rates.  You 
know,  there  were,  like,  corrections  to  numbers  and 
stuff  like  that. 

Q  Do  you  remember  what  any  of  those 
corrections  to  numbers  were? 


A 


I  don ' t . 


Q  Do  you  remember  which  direction  the 
correction  to  numbers  went,  made  corrections 
higher  or  lower? 

A  I  don't  that  either. 

Q  Who  would  be  the  right  person  to  ask 
that  ? 

A  You  know,  John  Abowd  might  have 
better  -  - 

Q  Anyone  else? 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-5  Filed  01/07/19  Page  109  of  245 


Page  174 

A  That ' s  where  I  would  start . 

Q  So  who  wrote  this  memo? 

A  I  don ' t  know . 

Q  Is  there  anyone  who  would  know? 

A  I  imagine  the  Secretary  would  know. 

Q  Anyone  else? 

A  I  don't  know.  I  don't  know  who  wrote 


this  let-  --  memo. 


Q) 

(So  if  you  go  to  Page  3,  the  second  full 

paragraph  references  surveys  from  Nielsen. )  Do  you 

see  that?; 

401/403 

1 

|Uh-huh§ 

Q> 

(I'm  sorry.  \  (Z  need  a  yes  or  no  § 

m 

Yes  § 

Q) 

(Did  you  ever  see  these  surveys  from 

Nielsen 

that  are  referenced  in  this  decision  memo?) 

@ 

®o| 

Q) 

(Did  anyone  from  the  Census  ever  see  the 

surveys 

that  were  referenced  in  this  decision 

memo  ? 

H 

■  don't  know  §  But  as  far  as  I  know,| 

nobody 

did  | 
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Q  When  did  you  first  hear  about  these 
surveys  from  the  Nielsen? 

A  I  think  in  the  context  --  I  mean,  you 
know,  Nielsen  obviously  does  surveys  -- 

401/403 

©  Sure. 

A  --  and  we  have  some  interaction  with  them 
on  other  things.  So,  you  know,  I  think  this  was 
the  first  that  I  had  heard  about  these  surveys  in 

this  context,  for  sure. 

Q  So  this  was  the  first  time  reviewing  -- 

A  Right. 

Q  --  this  March  decision  memo  when  you 
heard  about  Nielsen  adding  questions  on  the  ACS  -- 
A  Uh-huh. 

Q  --  on  sensitive  topics? 

A  Uh-huh. 

Q  Sorry.  I  need  a  yes  or  no. 

©  Yes. 

Q  And  I  just  want  to  make  sure  I'm  clear. 

No  one  at  Census  has  reviewed  the  actual  surveys, 

correct  ? 

A  Not  that  I  know  of . 
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Q  Did  you  participate  in  any  calls  with 
anyone  from  Nielsen  regarding  the  citizenship 
question? 

401/403 

3  No. 

Q  Do  you  know  if  anyone  at  Census  did? 

3  No. 

Q  Have  you  seen  the  underlying  data  from 
these  Nielsen  surveys? 

A  I  have  not . 

Q  Do  you  know  if  anyone  at  Census  has? 

A  I  don ' t . 

Q  I  will  take  that  back. 

MS.  GOLDSTEIN:  I'm  about  to  move  on  to 

another  topic.  So  I  don't  know  if  you  want  to 
take  a  break  for  lunch  or  keep  going. 

MS.  BAILEY:  Do  you  know  how  lengthy  that 

topic's  going  to  be? 

MS.  GOLDSTEIN:  It's  going  to  be  a  little 

bit  1 ong . 

MS.  BAILEY:  Do  you  have  a  preference? 

We're  at  three  hours  now. 

How  do  you  feel? 
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THE  WITNESS:  Just  keep  going. 

MS.  BAILEY:  Okay. 

BY  MS .  GOLDSTEIN : 

Q  Is  there  any  reason  why  the  procedures 
for  adding  questions  to  the  decennial  would  be 

less  rigorous  than  the  process  of  adding  questions 
to  the  ACS?  401/403 

MS.  BAILEY:  Objection. 

THE  WITNESS:  No. 

BY  MS .  GOLDSTEIN : 

Q  No  reason  why  adding  changes  to  the  short 
form  would  require  less  testing  than  changes  to 

the  ACS,  correct? 

A  Not  for  an  untested  question,  so,  no. 

Q  There ' s  no  reason  why  adding  changes  to 
the  short  form  would  require  less  testing  than 

changes  to  the  ACS? 

@  No. 

Q  I'm  going  to  hand  you  back  what  I  had 
previously  marked  as  Exhibit  16  to  this 

deposition . 

And  let's  go  back  to  Question  31,  which 
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ii s  over 

on  9832  ■  And  we  had  talked  before  about 

the  cognitive  and  field  testing  the  question  -- 

the  proposed  questions  typically  undergo,  correct?! 

® 

Ri3ht  •  401/403 

Q! 

What  testing  was  done  for  the  proposed 

changes 

to  the  race  and  ethnicity  question?! 

® 

So  those  were  part  of  the 

National  Content  Test  -- 

m 

What  is  that?} 

m 

-  mid  decade  . 

(it's  a  survey  that  tried  different; 

versions  of  the  race  and  ethnicity  questions  to 

see  how 

people  would  answer  themp 

Q! 

And  what's  the  purpose  of  that?; 

0 

To  understand  the  data  quality  for' 

different  versions  of  the  question. 1 

Q! 

And  I  know  that  one  thing  that  goes  into 

data  quality  is  the  number  of  people  responding. 

® 

Yep  | 

Q! 

Anything  else  that  goes  into  data  quality 

in  that 

context  ? 

s 

How  --  how,  you  know,  sort  of  easily,! 
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people  sort  of  respond  to  the  questions  and 

the  --  in  the  case  of  the  race  and  ethnicity, 
the  --  you  know,  the  number  of  people  that  are 

sort  of  classified  as  --  you  know,  that  don't  have 

a  precise  race  and  ethnicity  category. 

Q  How  can  you  tell?  401/403 

A  So,  you  know,  the  current  method 
classifies  lots  of  people  as  --  as  --  you  know, 

there  are  --  there's  kind  of  a  catchall  cat  egory. 

I'm  not  the  expert  on  this. 

Q  Who  is? 

A  I  would  call  Karen  Battle.  So  I  know 
that  we  were  looking  for  ways  to  have  more  precise 

data,  so. 

Q  What  other  kinds  of  testing  was  done  for 
the  purposed  changes  to  the  race  and  ethnicity 

question? 

A  I  believe  that's  the  primary  testing  that 
was  done.  I  mean,  there  was  a  part  of  the  2020 
census,  the  alternative  questionnaire  experiment; 

that  was  an  early  version  of  that. 

Q  And  what  is  that? 
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That  was  another  --  you  know,  that  was) 

part  of 

the  census  that  was  sent  to  a  small  number) 

of  housing  units  as  a  test. 

• 

And  what  was  it  testing??: 

w 

Alternative  forms  of  questions  that  were 

already 

on  the  census,  like  race  and  ethnicity. ) 

Ql 

And  more  than  just  race  and  ethnicity?) 

A| 

(i  think  it  was  just  race  and  ethnicity. ) 

Ql 

And  what ' s  the  goal  of  testing  thosel 

alternative  forms?  401/403 

© 

To  get  more  precise  data. 

Ql 

And  to  determine  the  quality  of  the 

question? 

© 

Yeah  . 

Ql 

And  the  quality  of  the  data  received?) 

© 

Yeah.|  Yeah. 

Ql 

And  when  a  new  question  is  added  to  the 

census , 

what  kind  of  cognitive  testing  is  done?) 

A! 

So  --  so  --  with  a  completely  new 

question,  there  could  be  both  some  small  scale 

tests  done  in  a  lab  setting  and  then  some  sort 

of,  you 

know,  test  questionnaire  that  would  be) 
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sent  out . 

Q  What  are  these  small  scale  tests  that  are 
done  in  a  lab? 

A  Where  you're  actually  administering  the 
survey  and  getting  immediate  feedback  from  -- 

like,  people  having  difficulty  understanding  the 
question . 

401/403 

Q  Why  is  that  important? 

A  Just  to  understand  what  are  the  reasons 
that  people  don't  --  can't  answer  the  question 

correctly. 

Q  Any  other  reasons  why  that's  important? 

A  No.  That's  --  to  understand  that  when  we 
ask  a  question,  people  understand  it  and  are 

giving  us  an  answer  that  meets  the  objective. 

Q  Sure.  And  you  mention  test 
questionnaires  as  a  kind  of  cognitive  research? 

A  Yeah. 

Q  Can  you  tell  me  what  that  entails? 

A  So  the  --  just  --  so  the  --  then  you'd 
send  it  out  into  the  field  and  see  if  you  get  good 

responses.  So  there's  a  difference  between 
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sitting  in  a  lab  and  asking  some  more  questions 
and  somebody  actually  filling  it  out  when  they 
have  it  in  their  house. 

Q  Other  kinds  of  testing  to  new  or  changed 
questions,  other  than  the  Content  Test,  the 
cognitive  testing,  and  you  discussed  before  the 
end  to  end. 

A  Yeah  j| 

401/403 

Q  Anything  else? 

A  That ' s  about  it . 

Q  So  earlier,  you  testified  that  the 
end-to-end  testing  tests  systems,  correct? 

A  Correct . 

Q  What  systems  do  you  refer  to? 

A  The  systems  with  which  we  use  to  conduct 
the  census . 

Q  What  are  those? 

A  So  data  capture,  so  the  --  you  know, 
electronic,  you  know,  survey  instrument. 

Q  Uh-huh. 

A  The  paper  data  capture  systems,  all  the 
mailing,  all  the  receipt  of  mail,  the  electronic 
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1 

systems,  the  telephone  questionnaire  assistance 

2 

center,  the  iPhones  that  enumerators  use  out  in 

@ 

the  field,  all  of  thatj 

4 

Q|  iUh-huh.}  'Does  the  Census  Bureau  test 

5 

how  --  the  order  of  questions?; 

401/403 

• 

®  iYes| 

e 

Ql  iWhere?)  (What?  Which  of  these  tests?) 

8 

A|  iSo  like  the  National  Content  Test  might; 

9 

be  a  place  --  I  don't  think  they  did  --  I  don't 

10 

think  they  did  in  that  particular  instance,  so§ 

It 

Ql  iDoes  the  end-to-end  test  test  the  order'! 

12 

of  questions? 

il3 

A!  iNo .§  The  end-to-end  test  doesn't  have  anyl 

M 

test  about  the  questions,  at  all.| 

15 

Ql  (There  '  s  no  response  rates  for  the) 

16 

end-to-end  test? 

t  j) 

A!  iWe  track  the  response  rates,  but  we're 

18 

not  --  it's  not  a  life  measurement  exercise .}  ijt's) 

really  more  of  a  testing  systems  exercise. )  So 

20 

tracking  response  rates  while  we're  live  in  the 

2  1) 

field  is  something  we  do  in  2020,  so  we  do  that 

22 

during  the  end-to-end  test,  as  well.|  Tor) 

Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-5  Filed  01/07/19  Page  119  of  245 


m 

• 

m 

m 

® 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  184 

operational  reasons,  not  for  -- 
Q  So  if  -- 

A  --  not  for  quality  assessment  reasons. 

Q  If  the  citizenship  question  had  been  on 
the  2018  end-to-end  test,  would  that  provide  data 

as  to  the  response  rates  for  the  citizenship 
question? 

MS.  BAILEY:  Objection.  Calls  for 

speculation.  401/403 

THE  WITNESS:  We  would  have  had 

some  --  we  could  have  gained  some  insight  into  the 


item  nonresponse  rates  for 

that 

question  .) 

BY  MS  . 

GOLDSTEIN  :| 

Q ) 

(And  would  you  have 

also 

gained  insight 

into  effects  on  total  response 

rate  if  this 

citizenship  question  was  on  the  test  questionnaire 

for  the  2018  end-to-end  test? 

MS.  BAILEY:  Objection.  Calls  for 

speculation . 


THE  WITNESS:  That  would  have  to  have 

been  a  test  objective,  and  we  would  have  to  set  up 
an  experiment  to  do  that . 
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BY  MS .  GOLDSTEIN : 

Q  How  would  you  --  how  could  you  do  that? 
MS.  BAILEY:  Objection.  Calls  for 

speculation . 

BY  MS .  GOLDSTEIN : 

Q  How  could  you  set  up  a  test  objective 
that  would  test  response  rates  with  the  inclusion 

of  a  citizenship  question? 

MS.  BAILEY:  Same  objection. 

THE  WITNESS:  Some  sort  of  randomized 

experiment . 

BY  MS.  GOLDSTEIN:  401/403 

Q  What  would  that  be? 

A  I  can't  tell  you  exactly  what  that  would 


be.  We'd  have  to  have  some  methodologist  work  on 
that  . 

Q  But  that ' s  the  kind  of  thing  the 
Census  Bureau  is  equipped  to  do? 

0  Yes  . 

Q  And  it  did  not  happen  with  the 
citizenship  question,  correct? 

0  No. 
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Q  Why  is  it  --  is  it  important  to  see  how  a 
question  --  withdrawn. 

The  content  testing  that  was  performed, 
were  all  of  the  questions  that  are  on  the  planned 
short  form,  other  than  the  citizenship  question, 
included  in  the  content  testing? 

MS.  BAILEY:  Objection.  Form. 

THE  WITNESS:  I  don't  know,  actually. 

BY  MS .  GOLDSTEIN : 

Q  Who  would  know? 

A  Karen  Battle. 

Q  Did  the  questionnaire  that  was  used  for 
the  end-to-end  testing  include  all  questions  on 
the  short  form  except  for  the  citizenship 

question? 

401/403 

®  Yes. 

Q  Does  the  Census  Bureau  do  focus  group 
testing? 

A  So,  for  cognitive  testing? 

Q  Is  that  the  same  thing? 

A  No  . 

Q  Okay. 
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Page  193 

ivity.  Sometimes  it's  things  people  don't 
Like,  we  ask  them  about  how  --  when 
--  when  their  housing  unit  was  built. 

often  seem  not  to  know  the  answer  to  that 
on  . 


Any 

other  ways  to  test 

for  sensitivity? 

MS  . 

BAILEY : 

Ob j ect ion 

Vague . 

THE 

WITNESS : 

No  .  To 

test  for 

ivity? 

No  . 

GOLDSTEIN : 


Q  To  see  how  sensitive  a  question  is  on  a 
survey? 


A  No.  Not  that  I  -- 
field,  so  I  don't  know. 

Q  And  just  remind  me 
this  at  the  Census  Bureau? 

A  Nancy  Bates . 

Q  Is  it  fair  to  say 
a  question  can  change  over 

©  Yes. 

©  Why? 

A  Lots  of  attitudes 


I  mean,  that's  not  my 


,  who  is  the  expert  on 


that  the  sensitivity  of 

time?  401/403 


change  over  time. 
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Can  the  political  climate  impact  the 


sensitivity  of  a  question? 

MS.  BAILEY:  Objection.  Calls  for 
speculation.  401/403 

THE  WITNESS:  Potentially. 

BY  MS .  GOLDSTEIN : 

Q  Can  you  think  of  other  things  that  might 
impact  the  sensitivity  of  a  question? 

MS.  BAILEY:  Objection.  Calls  for 
speculation . 

THE  WITNESS:  Not  off  the  top  of  my  head, 

no  . 

BY  MS .  GOLDSTEIN : 

Q  Can  the  order  of  questions  impact  results 
to  a  survey?  401/403 

A  You  know,  I  understand  from  the 
literature  that  it  can.  I'm  not  --  you  know,  I'm 


not  an  expert 

on  that, 

but ,  you 

know , 

I  think 

especially  in 

a  large 

survey,  I 

think 

i t  can . 

Q  Is  that  something  that  the  Census  Bureau 
tests  for  the  decennial? 

A  So  for  the  decennial,  the  short  form,  I 
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think,  it's  less  of  a  concern  than  it  is  for 
something  large,  like  the  ACS,  where  you  have 
different  topic  modules  and  stuff  like  that. 

Q  Why  do  you  say  that? 

A  So  --  because  I  think  that's  when 
question  order  matters,  is  in  a  large  complex 
survey.  There's  various  framing  issues  and  stuff 


like  that  for  people. 

Q  Are  you  aware  of  any  studies  that  say 
that  question  order  does  not  matter  for  a  shorter 

survey? 


A  So  I  know  that  people  are  more  concerned 
about  it  on  a  longer  survey.  I've  never  seen 
anyone  argue  the  counter  --  you  know,  the  other 

way,  saying  that  it  doesn't  --  I've  never  seen 
anyone  say  it  doesn't  matter.  I  just  see  that  it 
matters  more  for  a  large  complex  survey. 

Q  But  it  matters  some  for  a  short  survey? 

A  Yeah,  again,  I'm  not  a  survey 
methodologist,  especially  a  household  survey 
methodologist,  so  I  can't  speak  expertly  towards 
that  . 
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that  sort  of  stuff,  you  know,  it  all  matters,  so. 

Q  Is  there  a  --  we  talked  a  few  minutes  ago 
about  the  political  climate  might  impact  the 
sensitivity  of  a  question? 

A  Uh-huh .  Yes . 

Q  Can  political  climate  impact  how  a 

question  functions? 

MS.  BAILEY:  Objection.  Calls  for 

speculation . 

THE  WITNESS:  I  don't  know  what  you  mean 

by  how  a  question  functions. 

BY  MS .  GOLDSTEIN : 


Q  Fair  enough. 


Can 

the  political  climate  impact  response 

§:  a  t  e  s  ? 

401/403 

MS  . 

BAILEY  | 

IObjection§  (Calls  for 

speculation 

1 

fTHE 

WITNESS : 

So,  you  know,  if,  you  know,! 

one  of  the  factors  in  response  rates  is  distrust 

in  government  generally,  if  the  political  climate 

increases  or  decreases  that,  it  could  have  an 
impact  on  response  rates. 
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Page  203 

THE  WITNESS:  Take  this  one  back,  too? 

MS.  GOLDSTEIN:  Can  you  mark  this  for  me, 

please? 

(Plaintiffs'  Exhibit  19,  Email,  was 

marked . ) 

BY  MS .  GOLDSTEIN : 

Q  I'm  showing  you  what's  been  marked  as 
Plaintiffs'  Exhibit  19.  It  is  Bates  stamped  2292 
and  2293.  It  is  an  email  from  Earl  Comstock  dated 

2/2/18'  401/403 

Do  you  recognize  this  document? 

A  You  know,  not  per  se,  but  this 

is  --  looks  like  a  transmission  of  the  answers 

from  Burton  to  Earl . 

Q  And  does  that  comport  with  your 

recollection  as  to  how  those  35  questions  and 

answers  were  sent  over  to  Commerce? 

A  Yeah.  There  was  drips  and  drabs. 

Q  And  the  subject  of  this  is  citizenship 
question  complete  set? 


Yeah  . 

So  it  is  your  understanding  that  on 
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February  2,  2018  the  complete  set  of  those  35 

questions  were  sent  to  Commerce,  correct? 

A  If  that's  what  that  means,  yeah. 


Q> 

Let  me  give 

you  the  attachment  to  this 

email . 

K  Plaint  if fs  1 

1  Exhibit  20,  Questions  on  the) 

Jan  1 9 

draft  Census 

Memo  on  the  DOJ  Citizenship 

Question  Reinstatement  Request  attachment,  was 

marked . 

1 

401/403 

BY  MS  . 

GOLDSTEIN  | 

Q> 

(l  '  m  showing 

you  what ' s  been  marked  as 

Plaintiffs'  Exhibit  20  --  I'm  sorry! 

(MS.  BAILEY  .Thank  you  § 

BY  MS  . 

GOLDSTEIN : } 

• 

(It  is  2294  -- 

© 

(Right  | 

Q> 

(- -  to  2305.1  (Jt  is  another  copy  of  the  35 

questions  that  we  had  just  reviewed  on  Exhibit  16, 

correct  ? 

A  Okay. 

©  Yes? 

©  Yes. 
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And  this  is,  as  I  understand  it,  the 


attachment  to  Exhibit  19. 

© 

Okay  | 

IQ 

(So  would  this  be  the  final  version  that. 

'is  sent 

over  to  Commerce?;; 

A  I'm  not  sure  that's  the  final  version, 
but  it's  probably  pretty  close. 

Q  Do  you  recall  any  changes  that  were  made 
after  this? 

A  I  --  after  February  2nd,  I  --  you  know,  I 
can't  tell  you  whether  there  were  or  not. 

Q  From  Census? 

401/403 

A  Yeah . 

Q  Do  you  recall  asking  for  any  changes 
after  December  2nd  to  the  35  questions? 

©  No. 

Q  If  someone  had  made  changes,  from  Census, 
to  these  questions,  would  you  have  seen  it? 

A  Probably.  But  I'm  just  saying  I 
don't  --  I  don't  recall  whether  this  was  the  last 
version  or  not,  so. 

Q  If  you  go  to  Question  31  -- 
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© 

Okay  | 

Page  206 

-  it  begins  on  23  03  to 

2304,  this  is  thel 

same  language  that  we  saw  on  Exhibit  16,  correct? 

© 

I  think  so . 

Q 1 

And,  to  your  knowledge, 

is  this  --  this 

is  the 

well-established  process, 

correct  ? 

1 

Yes,  a  summary  of  it^ 

Ql 

And  this  Question  31  on 

23  03  and  2304, | 

this  is  the  language  that  the  Census  Bureau 

believes  describes  that  well-established  process,! 

correct1#? 

401/403 

MS.  BAILEY  :§  Objection.  | 

Form  .) 

THE  WITNESS®  (Yes  | 

BY  MS  . 

GOLDSTEIN  :) 

Ql 

(The  Census  Bureau  wrote 

the  language  in 

|iQ 

• 

Yes  . 

Ql 

To  your  knowledge,  did  Census  ever  change 

the  language  in  Question  31?) 

A> 

Again,  I  don't  knowp  ■ 

don't  know  for' 

sure  that  this  is  the  last  version  we  sent  1 

Ql 

Do  you  recall  anyone  at 

Census  proposing 
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Page  207 

any  changes  to  the  language  in  Question  31? 

A  No.  I  mean,  but,  obviously,  we're  still 
editing  responses  here,  so  that  --  that  could 

happen.  It's  a  relatively  longer  answer  than  most 
of  the  other  ones,  so.  401/403 

Q  But  you  do  not  recall  anyone  at  Census 
changing  the  language  of  Question  31  following 
th  is  language,  correct? 

A  No.  I  don't  recall,  one  way  or  the 
other . 

Q  And  is  there  anything  that  would  help 
your  recollection? 

A  I  mean,  again,  if  this  is  not  the  last 
version,  the  last  version  would  answer  that 
question . 

Q  Well,  this  one  was  in  --  okay. 

So  who  is  Mr.  Reist? 

A  He  works  for  Al . 

Q  Who  is  Al? 

A  Al  Fontenot . 

Q  And  what  is  Al  Fontenot's  job? 

A  He ' s  the  head  of  decennial . 
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Page  208 

Q  And  what  is  Mr.  Reist's  job? 

A  So  he's  the  head  of  their  budget  and 
communications  area. 

Q  And  Mr.  Reist  sends  this,  to  among 
others,  Earl  Comstock,  correct? 

A  Uh-huh. 

Q  I'm  sorry.  I  need  a  yes  or  no. 

0  Yes. 

Q  And  you  were  cc ' d  on  this? 

0  Yes. 

Q  And  had  you  reviewed  these  responses 
before  Mr.  Reist  sent  them  to  Mr.  Comstock? 

A  You  know,  I  probably  perused  them.  I 
certainly  didn't  proof  them  or  anything  like  that. 

Q  But  as  we  had  talked  about  before,  these 
responses,  these  1  to  35  questions  were,  in  your 

view,  accurate,  correct? 

401/403 

0  Yes. 

Q  Because  you  wouldn't  -- 

So  --  and  that  includes  Question  31, 

correct  ? 

0  Yes. 
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Page  209 

Q  I'll  take  that  back. 

I'm  going  to  show  you  what  had  been 
previously  marked  as  Exhibit  16  to  the  Abowd 

deposition.  If  you  bear  with  me  for  just  a 
moment . 

It  is  another  version  of  those  35 
questions,  this  time  that  were  received  in  the 

original  administrative  record.  It  is  Bates 
stamped  1286  to  1297.  And  if  we  could  go  back 
over  to  Question  31,  it  is  on  1296.  401/403 

The  answer  to  Question  31  in  this  version 
says,  "Because  no  new  questions  had  been  added  to 
the  decennial  census  for  nearly  20  years,  the 
Census  Bureau  did  not  feel  bound  --  bound  by  past 

precedent  when  considering  the 

Department  of  Justice's  request.  Rather,  the 
Census  Bureau  is  working  with  all  relevant 
stakeholders  to  make  ensure  that  the  legal  and 

regulatory  requirements  are  filled  and  that 

questions  will  produce  quality  and  useful 
information  for  the  nation.  As  you're  aware,  that 
process  is  ongoing  at  your  direction." 
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Page  210 

That's  pretty  different  than  the  language 
of  Question  31  we've  seen  before,  right? 

m  Yes. 

Q  It  does  not  describe  the  well-established 
process  we've  been  discussing,  correct? 

f§  It  does  not.  401/403 

Q  It  does  not  talk  about  the 
well-established  process,  at  all,  correct? 

A  Correct . 


Q  It  doe  sn ' t 

A  Well,  it  sort  of  summarizes. 

Q  Where? 

A  To  work  with  all  relevant  stakeholders  to 
ensure  the  legal  and  regulatory  requirements  are 

filled  and  questions  will  produce  quality 
information,  so  -- 
Q  Does  this 

A  --  that's  what  the  process  is  meant  to 

do  . 

Q  Does  this  answer  to  Question  31  discuss 
the  process  by  which  agencies  evaluate  their  data 

needs  ? 
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Page  211 

No. 

And  does  it  say  that  in  order  to  be 
included,  proposals  must  demonstrate  a  clear 

statutory  and  regulatory  need  for  data? 

A  It  does  say  legal  and  regulatory 
requirements  are  filled. 

Q  Does  it  mention  testing,  at  all? 

A  No  .  401/403 

Q  Does  it  mention  public  comment? 

©  No. 

Q  Does  it  mention  -- 

A  No  --  I  don't  --  it  says  all  relevant 
stakeholders.  That  includes  public  comment. 

Q  Okay.  Does  it  mention  OMB  specifically? 

A  It  says  relevant  stakeholders,  so,  you 
know  -  - 

Q  Does  it  mention  OMB  specifically? 

A  No.  It  does  not. 

Q  Okay.  Do  you  know  who  wrote  the  language 


in  Number  31? 

A  I  do  not . 

Q  When  was  the  first  time  you  saw  the 
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Page  212 


languag 

e  in  -  -  on  12  9  6  ? 

(A 

(On  12  96,  I  think  I've 

seen  a  version  like 

this  before,  but,  you  know,  I' 

m  not  sure  where 

this  came  from. 

IQ 

(Have  you  seen  it  before  today! 

© 

Yes  . 

m 

On  Question  31?) 

401/403 

© 

(On  Question  3 1  . 

IQ 

(Do  you  know  if  Commerce  wrote  this} 

language  or  Census  Bureau  wrote  this  language? 

© 

I  don ' t  know . 

© 

What  would  tell  you? 

(A 

(I  --  you  know,  seeing 

who  wrote  --  who 

sent  the  last  version.  So,  I 

don ' t  know  ) 

IQ 

(So  I  previously  showed 

.  you  a  version  that) 

Dr.  Abowd  represented  was  the 

final  version  - -1 

©  Right. 

Q  --  do  you  recall? 

A  Yeah. 

Q  And  that  version  had  the  longer 
Question  31  language  -- 
A  Right. 
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Page  213 

Q  --  correct? 

®  Yes. 

Q  Yeah? 

®  Yes. 

Q  And  so  if  we  understand  the  version  that 
Dr.  Abowd  said  was  final  to  include  the  longer 
Question  31,  does  that  tell  you  anything  about  who 

changed  the  language  on  12  96  ?  401/403 


MS.  BAILEY:  Objection.  Form. 

THE  WITNESS:  Yeah.  I  don't  --  no,  not 

particularly.  Probably  --  not  Dr.  Abowd,  but  -- 


BY 

MS  . 

GOLDSTEIN  :| 

Q' 

Did  you  change  the  language  in  31?) 

m 

I  did  not  .) 

Q' 

Did  anyone  at  Census  change  the  language) 

fn 

3  If) 

• 

(I  don  '  t  know  j) 

Q' 

Did  you  review  this  language  in  31  before) 

;;it 

was 

sent  to  Commerce?) 

m 

® 

MS.  BAILEY§  Objection.)  lAsked  and 

answere 

1  d  1 
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THE  WITNESS:  I  don't  recall. 

BY  MS .  GOLDSTEIN : 


IQ  |ts 

there  anything  that  would  help  you) 

recall? 

•  1 

don ' t  know . 

|Q  Do 

you  know  why  this  language  was 

'changed?;: 

MS 

.  BAILEY:!  Objection.)  Asked  and 

answered . 


THE  WITNESS:  I  assume  it's  an  attempt  to 


summarize  the  longer  answer  of  the  question. 

BY  MS  . 

GOLDSTEIN  f 

401/403 

IQ 

Were  there  any 

discussions  that  you  took 

part  in 

as  to  why  this 

language  was  changed? 

MS.  BAILEY:  Objection.  Asked  and 

answered . 

THE  WITNESS:  Do  not  recall. 

BY  MS .  GOLDSTEIN : 

Q  If  the  Census  Bureau  had  changed  this 
language,  would  John  Abowd  have  been  aware  of  the 

change  ? 

A  Yes.  I  would  think  so. 
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Q  Yes,  you  would? 
m  Yes. 

Q  Had  Census  Bureau,  to  your  knowledge, 
ever  taken  the  position  that  it  was  not  bound  by 
past  precedent  when  considering  an  agency's 

request  before? 

A  No.  And  I  think  --  I  think  the  only 
degree  to  which  the  Census  Bureau  in  this  instance 

was  not  following  past  procedures  is  because  the 

Census  Bureau  took  the  position  that  the  question 

had  been  tested  via  the  ACS.  That's  the  only 
aspect  of  the  process  that  --  that  we  believed 

didn't  need  to  be  undergone. 

Q  And  when  you  say  the  Census  Bureau  took 
that  position,  who  in  the  Census  Bureau? 

A  You  know,  I  think  the  technical  team, 
every  --  you  know,  management,  everybody  agreed 
that  this  question  has  been  thoroughly  tested  on 

the  ACS . 

Q  Are  there  --  has  a  question  ever  moved 
from  the  ACS  to  the  short  form  before? 

A  Not  that  I  know  of . 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-5  Filed  01/07/19  Page  139  of  245 


3) 

0 

0 

0 

0 


10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


21 


Page  216 

Q  And  are  there  any  quality  standards  that 
address  moving  questions  from  one  survey  to 
another? 

A  Not  in  particular.  I  mean,  quality 
standards  are  roughly  the  same  across  all  the 

surveys.  Obviously,  the  census  is  different  than 
the  surveys  in  the  sense  that  it's  a  census.  We 


ask  everybody.  So,  you  know,  generally,  you  get 
better  quality  on  the  census  than  you  would  in  a 

survey  because  you're  asking  everybody. 

Q  Any  statistical  standards  that  govern 
moving  a  question  from  the  ACS  to  the  decennial? 

A  Not  standards  that  don't  apply  everywhere 
else  . 

Q  What  do  you  mean? 

A  I  mean,  the  statistical  standards 

are  - 


-  count  for  everything,  not  just  --  so  -- 
Q  But  you're  not  aware  of  any  guidance  that 

goes  to  the  process  of  moving  a  question  from  the 

long  form  to  the  short  form  or  the  ACS  to  the 

short  form,  correct?  401/403 

A  No. 
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1 

Q 

Some  are  on  paper? 

2 

A 

Yes  . 

3 

Q 

Some  are  in  person? 

4 

A 

Well,  most  surveys  are  multimode  -- 

5 

Q 

Okay  . 

6 

A 

-  -  any  more ,  so . 

7 

Q> 

I s  it  fair  to  conclude  that  a  question  is 

8 

qo  inq 

to  perform  the  same  way  on  one  survey  that 

9 

f t  might  on  a  different  survey?) 

11 

MS.  BAILEY:!  Objection.)  Calls  for 

11 

speculation . 

M 

THE  W I TNE  S  S  :|  fit  isn't  necessarily! 

13 

BY  MS  . 

GOLDSTEIN|  401/403 

14 

m 

Why  not? 

15 

Well,  the  --  you  know,  the  modes  will) 

16 

matter  .) 

17 

0 

What  else  matters?) 

18 

A) 

The  --  you  know,  the  length  and 

19 

complexity  of  the  survey. 

20 

Ql 

What  other  sorts  of  things  can  cause  a| 

2  f 

question  to  perform  different  ways  on  different) 

22 

surveys  "if 
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A  You  know,  we  talked  earlier  about,  you 
know,  changing  attitudes  about  the  government  and 
stuff  like  that.  So  if  one  survey  is  seen  as  -- 
as,  you  know,  coming  from  the  government  or  a  part 

of  the  government  that  they  have  bigger  issues 

with,  it  may  perform  differently  than,  you 

know  --  so  Census  Bureau  does  pretty  well  with  the 

surveys  because  the  public  generally  tends  to 

trust  the  Census  Bureau,  so.  401/403 

Q  But  even  within  the  same  survey,  can  a 
changing  political  climate  impact  how  a  question 
performs  ? 

MS.  BAILEY:  Objection.  Calls  for 

speculation . 

THE  WITNESS:  Again,  it  might.  There's 

been  no  analysis  to  say  that,  one  way  or  the 

other . 

BY  MS .  GOLDSTEIN : 

Q  And  that's  my  next  question.  Has  the 
Census  Bureau  performed  any  analysis  as  to  whether 

or  not  the  citizenship  question  will  perform  the 
same  way  on  the  short  form  as  it  has  on  the  ACS? 
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A  No.  We  don't  --  but  I'll  come  back  to 
say  we  don't  have  a  good  way  of  doing  that. 

Q  Would  the  National  --  if  the  citizenship 
question  had  been  included  in  the 

401/403 

National  Content  Test  -- 

A  So  that  --  go  ahead. 

Q  I'm  sorry . 

If  the  citizenship  question  had  been 
included  in  the  National  Content  Test,  would  that 
have  given  the  Census  Bureau  any  information  as  to 

response  rates? 

MS.  BAILEY:  Objection.  Hypothetical. 

THE  WITNESS:  Most  likely  not.  So  you 

have  to  remember  that  the  context  of  the  decennial 
census  is  done  as  a  nationwide  activity  with  a 
huge  advertising  outreach  and  partnership  campaign 

that  you're  never  going  to  replicate  in  a  small 
scale  test.  You're  not  going  to  replicate  it  on 
the  ACS .  To  the  degree  that  you  think  the 
political  environment  is  something  that  might 

impact  response  rates  to  a  particular  question, 

you  need  to  mimic  the  political  environment  that 
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will  exist  when  they're  doing  it.  And  the  --  you 
know,  the  amount  of  exposure  that  the  census  will 
get  during  the  live  census  is,  you  know,  part  of 

that  environment,  and  we  just  can't  test  that.  So 
the  only  thing  we  can  test  right  now  is  whether 

people  understand  the  question,  and  whether  they 
can  answer  it,  and  whether  they  answer  it  at  a 

rate  sufficient  to  provide  high-quality  data.  The 
answer  to  those  questions  is  all  in  the 

af  f i rmat ive . 

BY  MS .  GOLDSTEIN : 


In 

the 

context 

of 

the 

ACS  , 

correct  ? 

In 

the 

context 

of 

the 

ACS  . 

Or  in  the 

context  of  --  of  that  2018  end-to-end  test.  We 
wouldn't  have  learned  anything  in  addition  to 

that,  so. 

Q  The  --  if  the  citizenship  question  had 
been  included  in  the  2018  end-to-end  test,  would 
you  have  gotten  item  nonresponse  rate  data? 

MS.  BAILEY:  Objection.  Calls  for 

speculation.  401/403 

THE  WITNESS:  Yes.  We  would  have  gotten 
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item  nonresponse  rate  data.  It  would  not 
have  --  it  would  not  have  answered  the  question  of 
what  things  would  look  like  during  the  2020 
census,  no  more  than  the  ACS  does. 

BY  MS .  GOLDSTEIN : 


401/403 


Q  Why  do  you  say  that? 

A  Because  they're  both  done  outside  of  that 
context . 

Q  So  the  race  and  ethnicity  proposed 


changes  were  tested,  correct? 

A  They  were  tested  to  see  if  people 
understood  and  could  answer  the  question  and  what 

the  relative  data  quality  of  the  different 
questions  was.  The  experiment  was  against  the 
different  questions. 

Q  Is  it  possible  to  test  a  survey  --  so  -- 

A  We  could  have  tested  two  versions  of  a 
citizenship  question  -- 

Q  And  the  census  -  - 

A  --  that  might  have  been  informative,  but 
not  whether  a,  you  know,  citizenship  question 

versus  no  citizenship  question. 
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Q  Why  couldn't  you  have  tested  that? 

A  What? 

Q  Why  could  --  a  citizenship  question 
versus  a  non-  --  no  citizenship  question? 

A  I  think  --  I  just  argued  that.  Without 
doing  it  in  decennial,  we  won't  know  what 
th  at  --  in  that  context. 

Q  So  just  to  make  sure  I  understand.  It's 
your  position  that  we  can't  know  how  the 
citizenship  question  performs  on  the  census  until 

you  have  a  census? 

MS.  BAILEY:  Objection.  Mischaracterizes 

prior  testimony. 

BY  MS .  GOLDSTEIN : 

Q  Is  that  a  fair  summary? 

A  So  that  in  --  in  the  2020  census,  the 
environment  will  be  radically  anything  that  we  can 
mimic  in  a  test . 

Q  Which  is  always  the  case  for  the 


d 


ecenma 


1? 


Which  is  always  the  case. 

MS.  GOLDSTEIN:  Why  don't  we  take  a  break 
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A  Uh-huh. 

Q  I'm  sorry? 

A  Yes  . 

Q  And  if  we  look  at  F,  explore  nonfederal 
surveys  for  research  on  the  impact  of  citizenship 
questions  on  survey  response  rates,  do  know  you  if 
the  Census  Bureau  has  done  that? 

A  I  --  I  don't  know. 

Q  And,  again,  would  Ms.  Battle  be  the 
person  who  knows  this? 

A  Yes  . 

Q  Anyone  else? 

A  Well,  members  of  her  team. 

Q  Sure.  And  what  would  nonfederal  surveys 
for  research  on  the  impact  of  citizenship 
questions  on  survey  response  rates  tell  us? 

A  Same  thing  that  E  would,  what  other 
people  have  experienced. 

Q  And  let's  look  at  G,  conduct  a 
National  Content  Test  with  a  split  sample  where 

half  the  respondents  received  the  citizenship 
question  and  half  do  not.  Comparing  the  response 
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rates  across  the  two  groups  would  be  the  primary 
way  to  test  the  impact  of  the  citizenship  question 
on  survey  response  rates. 

Has  this  sort  of  test  been  run  for  the 
citizenship  question?  401/403 

A  It  has  not,  as  far  as  I  know|| 

Q  And  do  you  agree  that  this  methodology 

set  forth  in  Subparagraph  G  would  be  a  way  to  test 

the  impact  of  the  citizenship  question  on  survey 

response  rates? 

MS.  BAILEY:  Objection.  Form. 

THE  WITNESS:  It  --  yes.  It  could  be. 

BY  MS .  GOLDSTEIN : 

Q  Do  you  know  of  any  plans  to  test  the 
citizenship  question  in  this  form? 

A  No,  I  do  not§) 

Q  I'll  take  that  back.  Thank  you. 

Part  of  your  job,  Dr.  Jarmin,  is  to 
appoint  people  to  advisory  committees;  is  that 
correct  ? 


A  Yes  . 

Q  And  what  is  the  role  of  advisory 
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committees  in  the  decennial  census? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  So  advisory  committees, 

largely,  are  to  give  advise  on  various 
Census  Bureau  methods  and  operations,  how  Census 
can  reach  out  to  various  communities  to  do  our 
j  ob  . 

BY  MS .  GOLDSTEIN : 


Q  Why  does  the  Census  Bureau  have  advisory 
committees  ? 

A  Well,  I  think  we  try  to  be,  generally, 
transparent  in  how  we  do  our  business.  The 
advisory  committees  are  one  way  of  achieving  that. 

Q  How  many  advisory  committees  does  the 
Census  Bureau  have  that  are  involved  in  the 
decennial  census? 

f§  Two .  401/403 

Q  What  are  those  two? 

A  The  National  Advisory  Committee  and  the 
Census  Scientific  Advisory  Committee. 

Q  Can  you  tell  me  what  the  responsibilities 
of  the  National  Advisory  Committee  are? 
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A  So  National  Advisory  Committee  is  largely 
made  up  of  stakeholder  --  representative 
stakeholder  groups,  largely  from  hard- to - count 

communities  to  advise  us  on  how  to  properly  reach 

out  to  be  able  to  make  sure  those  communities  are 
counted.  401/403 

Q  And  the  Census  Scien-  --  the  Census 
Scientific  Advisory  Committee,  what  is  that? 

A  Sort  of  all  scientific  methodology 
matters  across  the  Bureau. 

Q  So  can  you  talk  to  me  about  how  the 
National  Advisory  Committee  is  typically  involved 

in  the  decennial  census  process? 

A  So  --  well,  we  have,  you  know,  two 
meetings  a  year,  and,  you  know,  they've  been  kept 
apprised  of  all  the  planning  and  development  of 

the  2020  design  throughout  the  decade.  So,  you 
know,  been  able  to  comment  on  it  all  along. 

Q  When  you  say  they've  been  kept  apprised 
of  the  2020  design,  what  do  you  mean? 

A  Of  how  we're  going  to  do  the  2020  census. 

Q  When  was,  if  at  all,  was  the 
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National  Advisory  Committee  notified  of  the 

citizenship  question? 

A  So  I  believe  when  it  became  public,  that 
the  request  from  Art  Gary  had  come  in. 

Q  Is  the  National  Advisory  Committee 
typically  consulted  by  Census  Bureau  before  the 
Census  Bureau  makes  decisions  -- 

MS.  BAILEY:  Objection.  Vague. 

BY  MS.  GOLDSTEIN:  401/403 

Q  --  regarding  the  decennial  census? 

A  With  a  subset  of  decisions. 

Q  What  kind  -- 

A  We  can't  consult  them  on  every  decision 


we 

make 

on 

a  huge  program  like  the  census  - 

© 

lOf 

course . 

© 

1 

but  generically,  they're  kept  apprised) 

of 

our 

plans  and  in  a  timely  input,  that  they 

could  have  input  on  ultimate  decisions. 

Q  And  why  is  it  important  for  the 
National  Advisory  Committee  to  have  input  on  these 

dec i s ions  ? 

A  We  think  that  it  helps  us  do  a  better 
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Q  And  you  just  distinguished  between  some 
decisions  that  you're  not  able  to  keep  the 
National  Advisory  Committee  in  the  loop  for  and 

some  that  you  are . 

_  401/403 

©  Right. 

Q  Can  you  explain  the  kinds  of  decision 
that  the  National  Advisory  Committee  is  brought 

into  the  loop  on? 

A  So  they  were  brought  in,  you  know,  on  our 
basic,  you  know,  multimode  collection  strategy. 
They're  --  they  have  some  input  on  our 
communications  and  outreach  program  that's  been 
particularly  interesting  to  them.  They  were 
apprised  of  the  National  Content  Test  and  other 
sort  of  mid-decade  testing  activities. 

Q  Is  it  fair  to  say  that  the 
National  Advisory  Committee  is  involved  in  the 

bigger  decisions  of  the  Census  Bureau  with  respect 

to  the  decennial  census? 

A  Generally,  yeah. 

Q  Okay.  And  is  there  a  specific  mechanism 
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for  the  -- 

A  So  can  I  go  back? 

Q  Absolutely. 

A  They  have  input  on  --  let's  be  clear. 

They  are  not  involved  in  any  decision-making 

processes . 

Q  So  that's  what  I'm  curious  about.  How  -- 
what's  the  process  for  the  National  Advisory 

Committee  to  give  input,  and  how  does  that  get 

back  to  the  Census?  401/403 

A  So  there ' s 

MS.  BAILEY:  Objection.  Compound. 

THE  WITNESS:  There's  a  formal  way  that 

all  the  advisory  committees,  CSAC  and  NAC ,  after 

each  meeting,  they  give  written  recommendations  to 
the  Bureau. 

BY  MS .  GOLDSTEIN : 

Q  What  form  do  those  recommendations  take 
place? 


A  What  do  you  mean,  what  form?  They're 
written . 

Q  It's  like  a  memo? 
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A  Yeah. 

Q  Who  does  it  go  to? 

A  The  directorp 

Q  Who  is  you,  right  now? 

A  And  then,  you  know,  disbursed  to  various 
parts  of  the  Bureau  for  response  and  action. 

Q  And  typically,  when  you  get  a  memo  from 
NAC  or  CSAC,  what  is  your  process  for  dealing  with 

it?  401/403 


MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  So  we  have  a  relatively 

formal  process  by  which  it  gets  disseminated  to 

the  various  subject  matter  experts  that  need  to 
weigh  in  on  it,  and  then  responses  are  drafted 

and,  you  know,  it's  all,  you  know,  delivered  back 
to  NAC  or  CSAC,  whichever  the  case  may  be. 

BY  MS .  GOLDSTEIN : 

Q  And  it's  the  same  for  NAC  and  CSAC? 

What's  the  timeline  for  delivering  back 


to  the  NAC? 

A  So  we  usually  try  do  it  as  quickly  as 
possible,  but  sometimes  some  of  these  things  take, 
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you  know,  some  time  to  sort  through.  But 
certainly  before  the  next  meeting. 

Q  Does  the  NAC  play  any  role  in  changing  or 
adding  questions  to  the  census? 

A  When  we've  contemplated  changes,  they've 
weighed  in  on  that,  but  they  don't  play  a  role 
in  -  -  I  mean,  they  can  suggest,  like  anybody  else 

can,  but  they  don't  have  a  --  they  don't  have  any 

more  formal  role  than  anybody  else  does  in  that 

regard .  401/403 

Q  Did  the  NAC  weigh  in  on  the  proposed 
changes  to  the  race  and  ethnicity  question? 

A  I  believe  they  did.  I  was  not  an  active 
NAC  meeting  attendee  at  that  time,  but  it's  my 

understanding  that  they  --  that  they  weighed  in  on 

that  . 

Q  Do  you  know  how  they  weighed  in? 

A  You  know,  I  think  the  NAC  is  a  diverse 

group  of  people.  Race  and  ethnicity  questions  are 
something  that  never  make  everybody  happy,  so  I 

think  there  was  lots  of  discussion  amongst 
different  viewpoints  of  the  NAC  about  what  was  the 
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best  approach  to  make. 

Q  Did  the  NAC  ultimately  make  a 
recommendat ion? 

A  I'd  have  to  go  back  to  see  what  their 
recommendation  was. 

401/403 

Q  You  don't  recall? 

A  I  don ' t  recall. 

Q  What  about  the  MENA  changes? 

A  Yes .  That  would  be  one  of  the 

controversial  issues  that  was  discussed  amongst 

the  NAC ,  so . 


IQ 

(For  the  record,  can  you 

just  explain  what 

the  proposed  MENA  changes  were? 

(A 

(It  was  to  add  MENA  as  a 

separate 

ca t  eqory 

on  a  combined  race  and  ethnicity 

question 

) 

IQ 

So  when  we  talk  about  changes  to 

the  race 

and  ethnicity  question,  are  the  MENA  changes  part 

of  that  conversation? 

©  Yes  . 

MS.  GOLDSTEIN:  Can  we  stamp  this, 

please? 

I'm  going  to  apologize.  These  are  not 
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1 

stamped . 

2 

(| Plaintiff s '  Exhibit  22,  U.S.  Department 

3 

of  Commerce  Census  Bureau  National  Advisory 

4 

Committee  on  Racial,  Ethnic  and  Other  Populations! 

• 

Charter,  was  marked.) 

401/403 

• 

BY  MS  .  GOLDSTEIN  :) 

0 

Q!  (I'm  showing  what's  been  marked  as) 

8 

Plaintiffs'  Exhibit  22^  (St's  titled  U.sp 

9 

Department  of  Commerce  Census  Bureau  National1 

10 

Advisory  Community  on  Race  and  Ethnicity  and  Other) 

M 

Populations  Charter  §  (It  is  a  four-page  document p 

12 

iDo  you  r ecogni z e  this  document?1 

13 

A|  H'm  not  sure  I've  seen  this  or  not.}  It 

M 

(looks  like  pretty  standard  --  standard  boilerplate) 

(15 

for  advisory  committee  charter^ 

M 

Ql  iSo  you've  seen  charters  like  this  before?! 

17 

H  'Yes| 

18 

Q!  lOkayJ  And  if  we  go  to  Section  3B 

i-  9 

objectives  and  scope  of  activities,  it  states  that) 

20 

;[|!The  committee  will  advise  the  director  of  the 

21 

Census  Bureau." 

22 

That's  you,  correct? 

Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-5  Filed  01/07/19  Page  157  of  245 


Page  245 


© 

0 

© 

© 

© 

10 

n 

12 

13 

14 

15 

16 
17 


19 


21 


A  Yep. 

Q  "On  the  full  range  of  economic  housing, 
demographic  socioeconomic,  linguistic, 

technological,  methodological,  geographic, 
behavioral  and  operational  variables  affecting  the 

cost  accuracy  and  implementation  of  Census  Bureau 
programs  and  surveys,  including  the  decennial 

census . " 

401/403 

Correct  ? 


A  Uh-huh.  Yes|| 

Q  And  so  this  charter  --  does  the 
citizenship  question  fall  within  this  scope  of 
activities? 

MS.  BAILEY:  Objection.  Form. 

THE  WITNESS:  Yes,  it  would. 

BY  MS .  GOLDSTEIN : 

Q  If  you  go  further  down,  it  explains  that 
"The  committee  will  address  census  policies, 

research  and  methodology  tests,  operations, 
communications/messaging  and  other  activities  to 

ascertain  the  need  --  ascertain  needs  and  best 
practices  to  improve  Census's  surveys,  operations 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-5  Filed  01/07/19  Page  158  of  245 


® 

® 

® 

® 

e 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  246 

and  programs . " 

Correct  ? 

401/403 

A  C  o  r  r  e  c  tl| 

Q  As  part  of  this  mandate,  did  the 


NAC  -  - 

you've  mentioned  that  the  NAC  weighed  in  on 

the  citizenship  question,  correct?;; 

• 

Yes,  they  did. 

• 

(And 

A| 

II  was  not  in  attendance  at  that  meetingH 

though , 

so  | 

Q> 

(Other  than  the  meeting  that  you've} 

referred  to  before,  did  the  NAC  weigh  in,  at  all,} 

on  the 

citizenship  question?'; 

® 

Not  that  I  know  of . 

Q) 

(If  you  go  to  the  next  paragraph,  it} 

mentions  that  the  committee,  the  NAC,  will  review} 

and  provide  formal  recommendations  and  feedback  on 

working 

papers,  reports  and  other  documents} 

related 

to  the  design  and  implementation  of} 

Census 

Bureau  programs  and  surveys,  correct?} 

® 

(Yes  . 

Q> 

(Did  the  NAC  review  any  of  the  memos  that 
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* 

the  Census  Bureau  prepared  regarding  the) 

© 

citizenship  question? 

© 

A  Not  that  I  know  of . 

4 

Q|  Did  you  or  anyone  on  your  staff,  to  your; 

5 

knowledge,  provide  the  NAC  with  copies  of  those?'; 

6 

A)  Not  iWhat  this  refers  to  is  the  itemsl 

© 

that  are  part  of  an  agenda  of  a  meeting. }  There) 

8 

was  not  an  agenda  of  a  meeting  -  -I 

401/403 

© 

Q  Okay.) 

if 

A|  f  in  that  early  2018  time  frame,  sot 

It 

Q>  When  were  the  meetings  for  the  NAC?; 

12 

A|  (1  think  the  NAC  meeting  was  June,  if  I’m 

13 

not  mistaken. 

14 

Q|  And  then  there  would  be  a  second  one?l 

15 

A  You  know,  late  in  December  .} 

M 

Q|  Did  the  NAC  provide  any  formal) 

it 

/recommendations  or  feedback  on  the  citizenship! 

18 

question?) 

i  9 

A|  )I  mean,  they  certainly  have  not  read  the 

20 

recommendation,  the  --  or  at  least  I  don't  recall! 

2  t 

readinq  the  recommendation  on  this  .|  the® 

22 

certainly  verbally  and  have  PowerPoint  slides  in 
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relationship  to  this,  so. 

Q  Is  there  a  process  by  which  the 
Census  Bureau  formally  reaches  out  to  ask  for  the 

NAC ' s  advice? 

©  So  -- 

Q  Is  that  what  you  described  before? 

A  So  --  so  we  have  a  group  that's  in  charge 

of  the  --  the  advisory  committees.  They  meet  with 
the  chair  and  sometimes  other  parts  of  the 
committee  to  discuss  upcoming  meetings  and  ongoing 

response  to  recommendations,  and  so  there's 
relatively  regular  communications  between  our 

staff  and  the  committees.  401/403 

Q  And  who  is  the  group  that's  in  charge  of 
the  NAC? 

A  So  they're  in  our  communications  area, 

so. 


Who  is  that? 

Tara  Dunlop  Jackson. 

Anyone  else? 

She ' s  the  person  in  charge . 

And  is  that  also  for  the  CSAC? 
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A  C S AC ,  yep.  And  the  FESAC. 

Q  What  is  the  FESAC? 

A  The  Federal  Economic  Statistics  Advisory 


Commit  tee. 

Q  So  can  I  have  that  one  back? 

(Plaintiffs'  Exhibit  22,  Email,  was 

marked->  401/403 

BY  MS.  GOLDSTEIN: 

Q  Did  you  see  the  PowerPoint  presentation 
that  the  NAC  prepared  that  you  referred  to 
earl i er ? 


MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  Are  you  referring  to  the 

one  by  Arturo  Vargas? 

BY  MS.  GOLDSTEIN: 

®  Yes. 

A  Yes  . 

(Plaintiffs'  Exhibit  23,  Emails,  was 

marked . ) 

BY  MS.  GOLDSTEIN: 

Q  I'm  showing  what  has  been  marked  as 
Plaintiffs'  Exhibit  23.  It  is  an  email  chain 
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Bates  -  stamped  863  0,  863  1. )  Do  you  recognize  this 

document  ? 

© 

I  think  so,  yeah. 

© 

What  is  this?) 

(A 

(So  I  think  we  were  referring  back  to 

their  recommendations. 

IQ 

(What  were  the  NAC ' s  recommendations  with) 

■respect 

to  the  citizenship  question?! 

© 

To  not  ask  it.  401/403/802 

IQ 

(After  the  NAC  made  the  recommendation  to| 

not  ask 

the  citizenship  question,  what  was  the 

Census 

Bureau's  next  steps  in  response  to  that 

recommenda t ion? 

(A 

(I'm  sure  we're  working  on  the  response^ 

Say,  you  know,  decision's  been  made,  as  was 

communicated  in  the  meeting! 

IQ 

(Has  that  response  gone  out  yet? 

© 

No  §  (i  don't  know| 

• 

Who  would  know? 

© 

Tara  . 

IQ 

(So  in  this  email,  it  states  towards  the 

very  bottom  on  8630  that,  "The  committee  believes 
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the  situation  is  so  dire  that  it  considers  it  a 
crisis  and  requires  the  immediate  attention  of  the 
U.S.  Secretary  of  Commerce  and  the  Acting  Deputy 

Secretary  of  Commerce . " 

Did  the  NAC  ever  have  any  direct 
communications  or  meetings  with  the  U.S.  Secretary 
of  Commerce? 

MS.  BAILEY:  Objection.  Foundation. 

(Thereupon,  the  court  reporter 
clarified . ) 

THE  WITNESS:  So  I  don't  believe  that  the 

NAC  as  a  committee  has. 

BY  MS .  GOLDSTEIN: 

©  Okay. 

A  It's  my  understanding  that  Arturo  was  one 
of  the  people  that  the  Secretary  spoke  to. 

Q  Was  there  --  what  was  the  result  of  this 
email ? 

A  I  don ' t  know  what  you  mean  by  that . 

Q  So  you  mentioned  that  Arturo  Vargas  met 
with  Ross? 

A  Prior  to  the  decision. 
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Q  Prior  to  the  decision. 

Do  you  know  how,  if  at  all,  the  NAC ' s 
recommendation  with  respect  to  the  citizenship 

question  was  taken  into  account  by  the  Commerce 

Department  ? 

MS.  BAILEY:  Objection.  Form. 

THE  WITNESS:  I  don't  know.  I  am  pretty 

sure  that  Arturo  and  the  Secretary  spoke  and 

Arturo  had  his  opportuni  ty  to  state  his  case  to 

the  Secretary.  401/403/802 

BY  MS .  GOLDSTEIN : 

Q  And  other  than  that  one  meeting  that 
you've  referred  to,  the  NAC  meeting,  did  the 
Census  Bureau  have  any  additional  meetings  about 

the  citizenship  question  with  NAC? 

MS.  BAILEY:  Objection.  Foundation. 

THE  WITNESS:  No. 

BY  MS .  GOLDSTEIN : 

Q  Other  than  the  meeting  that  you've 
described  with  the  NAC,  did  the  Census  Bureau  have 
any  meetings  -- 

A  I'm  sorry . 
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Q  Go  ahead . 

A  I  mean,  so  they're  --  on  other  work, 
there  are  ongoing  discussions  with  the  NAC  and  a 
range  of  matters .  The  NAC  has  subcommittees  that 
work  with  staff  directly. 

©  Uh-huh. 

A  You  know,  I'm  sure  in  those  meetings  the 
topic  came  up . 

Q  What  are  those  subcommittees  where  you 
think  the  topic  came  up? 

A  So  I  think  there's  --  you  know,  I  can't 
remember  the  names  of  the  subcommittees,  but 
there ' s  some  that  work  on  the  ACS .  I  think  one 
that's  roughly  on  administrative  records.  So 

various  sort  of  subtopics.  CSAC  has  them,  as 

well.  401/403 

Q  And  what  is  the  CSAC ' s  role? 

A  Very  similar.  I'm  sure  if  you  go  back 
and  read  the  charter,  it  reads  almost  probably 

exactly  the  same. 

(Plaintiffs'  Exhibit  24,  U.S.  Department 
of  Commerce  Bureau  of  the  Census  Scientific 
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Advisory  Committee  Charter,  was  marked.) 

BY  MS .  GOLDSTEIN : 

Q  I'm  showing  what  has  been  marked  as 
Plaintiff's  Exhibit  24.  It  is  the  U.S.  Census 
Scientific  Advisory  Committee  Charter.  Is  this 
the  CSAC  charter? 

0  Yes. 

Q  And  this  charter  also  provides  that  it 
will  provide  formal  review  and  feedback  on 
internal  and  external  working  papers,  reports  and 

other  documents  related  to  the  design  and 
implementation  of  census  programs  and  surveys? 

A  Yep.  401/403 

Q  Did  the  CSAC  provide  any  formal  review  of 
the  memos  relating  to  the  citizenship  question? 

0  No. 

Q  Did  the  CSAC  provide  any  feedback  on  any 
of  the  memos  relating  to  the  citizenship  question? 

0  No. 

Q  Why  not? 

A  Again,  it  was  not  part  of  an  organized 
agenda  in  the  meeting  where  they  were  --  where 
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those  --  this  was  something  that  happened  in  the 
compressed  time  frame,  and  we  didn't  have  the 
normal  period  through  which  we  could  have  these 

sorts  of  engagements. 

Q  Is  it  fair  to  say  in  the  normal  course, 
when  a  change  is  proposed  to  the  decennial  census, 
it's  on  a  longer  time  frame? 

MS.  BAILEY:  Objection.  Speculation. 

THE  WITNESS:  I  mean  -- 

BY  MS.  GOLDSTEIN:  401/403 

Q  For  example,  the  -- 

©  No. 

Q  --  race  and  ethnicity  proposed  changes? 

A  Yes.  It  was  on  a  longer  time  schedule 
that  allowed  more  feedback  from  the  advisory 
committees . 

Q  And  typically,  in  the  ordinary  course, 
when  there  is  a  proposed  change  to  a  question, 

that  proposed  change  is  raised  to  the  advisory 


committees,  correct? 

A  If  it's  significant. 

Q  So,  typically,  in  the  ordinary  course, 
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where  there  is  a  proposed  significant  change  to 
the  census  questionnaire,  that  proposed  change  is 
raised  to  the  advisory  committees,  correct? 

©  Yes  . 

Q  Including  the  NAC? 

©  Yes. 

Q  And  including  the  CSAC? 

A  Correct . 

Q  But  that  did  not  happen  with  the 
citizenship  question,  correct? 

A  It  did  not . 


401/403 


Because 

there  wasn 1 

'  t 

time  ? 

Because 

there  wasn 1 

'  t 

time  . 

Q  Were  there  any  other  reasons  why  the 
citizenship  question  was  not  raised  to  the 
advisory  committee? 

MS.  BAILEY:  Objection,  speculation. 

THE  WITNESS:  No. 

That  timing  was  the  primary  issue,  yeah. 
BY  MS .  GOLDSTEIN : 

Q  Were  there  any  -- 
To  . 
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Q  --  other  issues? 

A  Not  that  I  know  of . 

Q  Okay.  Did  CSAC,  which  is  the 
Census  Scientific  Advisory  Committee,  right? 

1  Yes. 

Q  Provide  any  feedback  on  the  citizenship 
question? 

A  Yes ,  they  did . 

Q  What  was  their  feedback  on  the 
citizenship  question? 

A  So  they  had  a  short  presentation  about  it 
at  the  spring  CSAC  meeting  where  they  argued 

against  it . 

3  401/403/802 

Q  For  what  reasons? 

A  For  many  of  the  normal  reasons,  the  short 
time  frame.  They  were  concerned  about  it  not 
being  tested. 

Q  Has  the  Census  Bureau  responded  to  CSAC ' s 
recommendation  yet? 

A  I  think  we  have,  but  I'm  not  sure.  I'd 
have  to  see  if  that's  gone  out  or  not. 

Q  Who  would  know? 
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I'd  like  to  follow  up  on  something  you 


said 

earlier . 

I  believe  your 

testimony 

was  that 

it  '  s 

di f  f i cult 

to  simulate  the 

decennial 

census 

because  it's  unique.  Is  that  a  fair 
character i zat ion? 

A  Correct . 

Q  Okay.  But,  in  fact,  that  the 
Census  Bureau  does  the  multiyear  testing  program 

to  prepare  for  the  census;  is  that  correct? 

A  That ' s  correct . 

Q  Do  you  know  when  that  testing  process 
started?  401/403 


m 

2013  J 

Q) 

So  seven  years  in  advance  of  the 

decennial  census,  correct? 

8 

Correct . ; 

Q> 

And  from  that  testing,  the  Census  Bureau 

determines  --  obtains  various  pieces  of 

iilnf ormat ion  that  are  useful  for  development  of 

the) 

2  0  2  0  census  ?  i 

8 

Correct  § 

Q) 

For  example,  sel f - response  rates?; 
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A  That's  one  thing  that  -- 
Q  Okay. 

A  So  a  testing  self -response  rate  is  not 
that  indicative  of  a  census  sel f - response  rate 

because  of  the  lack  of  advertising  and  -- 
Q  But,  in  fact,  you  do  do  tests  to 
determine  sel f - response  rates  in  preparation  for 

the  decennial  census? 

A  I  don't  think  we  did  any  tests  whose 
purpose  it  was  to  determine  what  the  sel f - response 

rate  was . 

Q  Do  you  also  use  these  tests  to  determine 
or  to  obtain  information  about  nonresponse 
follow-up  procedures?  401/403 

A  About  procedures,  yes. 

Q  And  about  the  use  of  administrative 

records  ? 

A  And  about  --  yes. 

Q  And  about  the  use  of  data  capture  systems 
or  the  functionality  of  the  those  systems? 

A  Correct  § 

Q  How  about  for  language  support 
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systems  -- 


(Conference  call  interruption.) 

THE  WITNESS:  Okay.  All  right.  Please 

say  the  question  again. 

401/403 

BY  MR.  TILAK: 

Q  And  how  about  language  support  systems  or 
translations  services? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  So  there  was  some  stuff 

done  with  language,  yes. 

BY  MR .  TILAK : 

Q  So  in  short,  this  multiyear  testing 
program  does  provide  meaningful  information  that 

the  Census  Bureau  uses  to  prepare  for  the  2020 

census  ? 

©  Yes. 

Q  Did  you  do  any  tests  where  the  sole 
purpose  was  not  self  -  response  rates  but  one  of  the 
items  that  was  looked  at  was  sel f - response  rates? 
MS.  BAILEY:  Objection.  Form. 

THE  WITNESS:  So  we  always  look  at  the 

self  -  response  rate  as  a  matter  of  course. 
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BY  MR.  TILAK: 

Q  And  would  it  be  fair  to  say  this 
multiyear  testing  program  imposes  a  cost  upon  the 
Bureau? 

A  Absolutely. 


Q  And  would  it  also  be  fair  to  say  that 
none  of  these  tests  over  the  last  seven  -- 
five  years  have  included  --  or  included  a 


citizenship 

question?} 

® 

Over 

the  last  -- 

Q> 

Five 

years,  since  2013  to  2018.} 

No  .1 

None  of  the  census  tests  included  a 

citizenship 

question  .} 

Q  We  have  just  touched  on  self  -  response . 
Briefly,  sel f - response ,  could  you  provide  a  short 
definition  for  that? 

A  Sel f - response  is  when  a  survey  is  --  when 
we  ask  someone  to  do  a  survey,  they,  you  know, 
fill  it  out  either  online,  on  paper,  over  the 
phone,  and  provide  us  their  answers  by  themselves. 

Q  And  where  a  households  fail  to 
self-respond  to  the  census,  there  are  other  ways 
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that's  not  necessarily  the  rule. 

Q  It's  not  a  prerequisite  to  be  hired  as  a 
decennial  census  enumerator? 

A  Not  if  you're  going  to  try  to  hire 
hundreds  of  thousands  of  people,  it's  not. 

Q  Earlier  today  you  mentioned  the  concept 
of  a  hard- to - count  population.  What  is  a 
hard - to  -  count  population? 

A  So  there  are  certain  subpopulations  that 
are  lower  sel f -  response  rates.  You  know,  recent 
immigrants,  you  know,  people  in  poverty,  you  know, 
folks  on  tribal  lands  .  401/403 

Q  How  about  noncitizen? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  Noncitizen,  their  recent 


immigrants  would  be  included 

in  that  .) 

BY  MR  . 

TILAK  ) 

Q) 

How  about  households 

with  limited  Englishl 

proficiency,  are  they  considered  -- 

Yes  . 

--  considered  a  hard- to  -  count  population? 
Yes  . 
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1 

Q)  (In  general,  isn't  it  the  case  that  more) 

2 

nonresponse  follow-up  is  needed  for  hard - to  -  count 

3 

populations  compared  to  the  population  at  large?) 

• 

f§  Yes.}  401/403 

5 

Q  Now,  for  the  2020  census,  what  is  the 

6 

maximum  number  of  times  that  an  enumerator  will 

7 

visit  a  household  that  has  not  sel f - responded? 

8 

A  I  think,  by  design,  six  times. 

9 

Q  And  six  is  not  the  number  at  which  the 

10 

Census  Bureau  expects  every  household  to  have 

11 

responded,  correct? 

12 

MS.  BAILEY:  Objection.  Vague. 

13 

THE  WITNESS:  So  most  households  that 

14 

respond  to  NRFU  will  respond  before  six  visits. 

15 

It's  just  some  households  are  harder  to  get  than 

16 

others . 

1  7 

BY  MR.  T  I  LAK  :| 

18 

Q}  Sir,  so  after  six  visits,  some  households 

l  9 

may  still  not  have  responded? 

401/403 

20 

A  Correct  § 

2  f 

Q}  And  as  compared  to  the  U.S.  population  as 

22 

a  whole,  is  it  more  likely  that  hard- to- countl 
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populations 

would  still  not  be 

counted  after 

those) 

maximum  of 

six  visits?| 

MS  . 

BAILEY®  (Objection 

■  (Form® 

ft1  HE 

WITNESS:  It  is. 

Hard - t o - coun 

t 

populations 

will  have  a  higher 

proportion 

in 

the) 

higher  count  of  NRFU  visits. 
BY  MR.  TILAK: 


Q  And  would  they  also  have  a  higher 
proportion  in  the  amount  of  people  who  have  not 
been  enumerated  after  the  maximum  of  NRFU  visits? 

MS.  BAILEY:  Objection.  Form. 

THE  WITNESS:  That's  actually  more 

difficult  to  say. 

BY  MR.  TILAK: 

Q  Are  you  aware  of  any  studies  assessing 
that  question? 

A  I  know  that  imputation  rates  are  slightly 
higher,  but  it's  hard  to  --  you  know,  the  --  what 
happens  at  the  end  of  NRFU  is  --  is  --  you  know, 
we  seek  proxy  responses  and  that  sort  of  thing,  as 
well.  So  proxy  rates  are  definitely  higher 
for  hard-to-count  communities. 
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Q  And  are  proxy  rates  --  are  proxies  sought 
for  households  that  do  not  respond  to  nonresponse 
follow-up? 

A  Yes. 

Q  Are  they  sought  in  any  other  circumstance 
in  the  context  of  the  decennial  census? 

A  If  we  received  a  response,  we  wouldn't 
use  a  proxy  response. 

Q  So  the  only  time  you  would  use  a  proxy 
response  is  if  a  household  didn't  respond  in  NRFU? 

A  Yes. 

Q  Now,  the  maximum  of  six  visits,  is  that 
set,  in  part,  based  on  budgetary  and  staffing 
considerations? 

A  Yes. 

Q  Because  the  census  has  a  limited  staff? 

A  Yes. 

Q  And  limited  budget? 

A  And  a  limited  budget  -- 

Q  Budget? 

A  --  and  a  limited  schedule. 

Q  And  we  just  mentioned  proxies.  Who 
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qualifies  as  a  proxy  for  a  nonresponding 


household? 

A  I  don't  understand  the  -- 
Q  Is  it  neighbors  or  landlords  -- 
A  So  you're  asking  who  could  give  a  proxy 
response  for  -  - 
Q  Right. 

A  Typically,  neighbors  or  other  --  you 
know,  neighbors,  sometimes  maybe  a  postal  worker. 

You  know,  somebody  with  direct  knowledge  of  the 

number  of  people  living  in  that  house. 

Q  How  does  the  Census  Bureau  go  about 
identifying  who  has  this  knowledge,  minimum 
knowledge  -  - 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS :  So  there  are  procedures  and 

NRFU  training  about  what  to  do.  And,  you  know, 
obviously,  asking  a  neighbor  is  the  key. 

BY  MR.  TILAK: 

Q  For  the  2020  census,  is  there  a  maximum 
number  of  proxy  visits? 

A  So  we  try  --  if  we  haven't  found  anybody 
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by  four  or  five,  we  start  looking  for  a  proxy 


then  . 

Q  Is  there  a  point  in  which  you  stop 
looking  for  a  proxy? 

A  So,  you  know,  the  design  is  to  stop  at 

six. 

Q  And  it's  possible  that  after  six  visits, 
you  haven't  gotten  the  response  in  nonresponse 

follow-up  and  you  also  haven't  gotten  the  response 

in  proxy;  is  that  right? 

A  That  is  true,  yes. 

Q  And  is  that  the  situation  --  where  you 
haven't  gotten  the  response  in  nonresponse 
follow-up  or  proxy,  is  that  a  situation  where  you 

would  apply  imputation? 

A  Yes. 

Q  And  I  think  you  mentioned  this  earlier, 
but  compared  to  the  U.S.  population  generally,  are 
proxy  rates  for  hard - to  -  count  populations  higher? 

A  Yes  . 

Q  Are  administrative  records  another  way 
that  the  Census  Bureau  can  use  to  enumerate  a 
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household  that  has  not  sel f - responded? 

A  Yes. 

Q  And  to  determine  the  number  of  people  who 
live  in  a  household,  what  administrative  records 
does  the  Census  Bureau  look  at? 

A  So  a  variety  of  administrative  records. 
So,  importantly,  you  know,  income  tax  returns, 

other  government  administrative  records  from 
Social  Securi  ty  or  --  or  various,  you  know, 


assistance  programs,  SNAP  or  --  but  also  using 

other  information  like,  you  know,  whether  the  mail 
is  being  delivered  to  the  house  at  the  current 
time  and  that  sort  of  stuff. 

It's  actually  a  pretty  small  share  of 
the  --  you  know,  it's  only  like  4  percent  of  the 
households  can  be  enumerated  that  way,  where  we 

have  high  --  high-quality  records  that  are  very 
stable  over  a  period  of  time. 

Q  So  the  abi  lity  to  use  administrative 
records  applies  t  o  a  fairly  small  portion  of  the 

population;  is  that  correct? 

A  Of  the  NRFU  population,  yes. 
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Q  Of  the  NRFU  population. 

Compared  to  the  U.S.  population  at  large, 
is  the  --  can  administrative  records  be  used  to 
enumerate  hard- to  -  count  populations  at  a  smaller 
rate  than  the  U.S.  population  at  large? 

MS.  BAILEY:  Objection.  Form.  401/403 

THE  WITNESS:  That  is  the  case. 

BY  MR.  TILAK: 

Q  Is  whole  person  imputation  a  mechanism 
that  the  Census  Bureau  uses  to  enumerate 
households  that  have  failed  to  sel f - respond? 

A  And  failed  --  non-  --  didn't  respond  in 
nonresponse  follow-up. 

Q  Does  the  Census  Bureau  try  to  obtain  a 
proxy  response  before  resorting  to  -- 

A  Yes  . 

Q  --  whole  person  imputation? 

A  Yes  . 

Q  And  briefly,  what  is  whole  person 

imputation?  401/403 

A  It's  when  the  count  in  the  house  is 

imputed  and  their  characteristics  are  imputed. 
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How  is  that  done? 


d 
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0 
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A  Using  neighborhood  characteristics 

and  --  so  --  401/403 

Q  Where  does  the  Census  --  sorry.  Finish 
your  answer. 


A  From  the  other  people  that  have 
responded . 

Q  From  what  sources  does  the  Census  Bureau 
determine  the  neighborhood  characteristics  that  it 
then  uses  to  impute  to  the  households? 

A  So  from  the  ACS,  from  administrative 
records,  but  also,  really  important  here,  from  the 

other  responses  to  the  Census . 

Q  Now,  besides  NRFU  and  proxy  responses  and 
administrative  records  and  whole  person 
imputations,  are  there  any  other  methods  that  the 
Census  Bureau  can  use  to  enumerate  a  household 
that  fails  to  self -respond? 

A  That's  pretty  much  it. 

Q  That's  the  whole  list. 

If  there  is  a  decline  in  the 
self  -  response  for  a  subpopulation  within  the  U.S. 
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population,  is  it  your  understanding  that 

this 

will  be  associated  with  an  increase  in  the  net 

undercount  of  that  population? 

A  That's  not  necessarily  the  case. 

It 

would  be  an  increase  in  the  NRFU  workload 

for  that 

population . 

Q  And  so  if  there's  a  decline  in 

self  -  response ,  then  the  NRFU  workload  would  be 

increased,  correct?  401/403 

©  Yes. 


Q  Are  you  aware  of  any  studies  that  have 
analyzed  the  relationship  between  a  decline  in 
self  -  response  in  a  particular  subpopulation  and 
the  net  undercount  for  that  subpopulation? 

A  I'm  not  familiar  with  any.  That  doesn't 
mean  they  don't  exist,  so  --  again,  this  is  --  I'm 
an  economist,  not  a  demographer. 

Q  Do  you  know  who  would  be  the  right  person 
to  ask  about  this  at  the  Census  Bureau? 

A  Karen  Battle  I  would  start  with.  Or  I 
would  add  --  no.  Karen  is  a  good  person. 

Q  And  if  there's  a  decline  in  the 
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self  -  response  for  a  hard- to - count  population, 

would  that  be  associated  with  the  net  undercount 
for  that  hard - to  -  count  population? 

A  Again,  not  necessarily.  It  means  that  we 
would  have  a  higher  NRFU  workload  for  that 
population,  and  we  may  capture  all  of  those  folks 

being  NRFU. 

Q  So  the  net  undercount  would  be  avoided  if 
the  NRFU  procedures  were  as  effective  for  that 

hard - to - count  population  as  for  the  population  at 
large;  is  that  a  fair  statement? 

A  Or  as  is  --  as  good  as  they  were  for  that 
subpopulation  before. 

Q  Could  you  explain  that? 

A  Well,  you  know,  you're  trying  to 
enumerate  this  subpopulation,  so  if  only  the 

self  -  response  is  now  at  issue  but  NRFU  is  not  an 
issue,  you  should  be  able  to  pick  everybody  else 

up  with  NRFU,  so. 

Q  Now,  you  testified  earlier  about  the 
memos  that  Dr.  Abowd  prepared  on  January  19th  and 
March  of  2018.  Was  it  your  testimony  that  you 
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A  No 


Q  So  you  would  agree  that  the 
inclusion  --  or  the  citizenship  question  could 

potentially  be  much  more  burdensome  and  would  lead 

to  a  larger  decline  in  sel f - response  for 

noncitizen  households? 

A  Correct  § 

Q  And  noncitizen  households  here  are  any 
households  with  at  least  one  noncitizen? 

A  Correct  § 

Q  And  then  if  we  could  turn  to  Exhibit  16, 
which  I  believe  is  the  March  2018  memo,  starting 
Bates  was  0009812,  I  believe. 

A  I  don't  have  it. 

Thank  you.  This  is  the  questions.  It's 
not  the  --  you're  looking  for  the  Secretary's 
memo  ? 

Q  Correct.  Yes.  I  apologize  for  that 
confusion . 

If  I  can  direct  you  to  Bates  ending  on 
15,  the  last  full  paragraph  that  starts,  "how 
might  inclusion." 
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A  Uh-huh. 

Q  Halfway  through  that  paragraph, 

"Inclusion  of  a  citizenship  question  on  the  2020 

census  questionnaire  is  very  likely  to  reduce  the 

self  -  response  rate  pushing  more  households  into 

NRFU . " 

Do  you  agree  with  that  statement? 

©  Yes  . 

Q  And  then  the  last  statement  in  that  --  or 
the  second  to  last  sentence  in  that  paragraph, 

"Those  refusing  to  self-respond  to  the  citizen 
question  are  particularly  likely  to  refuse  to 

respond  in  NRFU,  as  well,  resulting  in  a  proxy 


response . " 

[A;  Uh-huh. 

Q  Do  you  agree  with  that  statement? 

©  Yes. 

Q  So  would  it  be  fair  to  say  between  these 
two  memos,  that  it  is  likely  that  a  citizenship 

question  will  lead  to  a  decline  in  sel f - response 

among  noncitizen  households? 

A  That's  what  the  analysis  predicted,  yes. 
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Q  And  then  these  noncitizen  households  who 
did  not  respond  because  of  the  citizenship 
question  were  particularly  likely  to  refuse  to 

respond  in  NRFU,  as  well? 

©  Yes. 

Q  And  that  would  result  in  a  proxy 
response  ? 

A  Correct . 

Q  In  evaluating  the  citizenship  question, 
did  anyone  at  the  Bureau  look  at  the  efficacy  of 

non-response  follow-up  procedures  for  noncitizen 
households  in  comparison  to  other  segments  of  the 
popul at i on  ? 

A  Not  in  --  I  don't  think  that  was  --  we 
have  other  things  that  look  at  efficacy  of  NRFU 
procedures.  That  was  not  done  as  part  of  this 
analy s i s . 

Q  Apart  from  this  ana  iy  sis,  was  any  study 
of  the  efficacy  of  nonresponse  follow-up 
procedures  for  noncitizen  households  compared  to 

other  parts  of  the  population  done  at  the 
Census  Bureau? 
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A  So  I'm  not  sure  if  there  --  I'd  have  to 
go  back  and  see  if  there  was  really  a  study  that 
had  that  as  its  goal,  but  analyzing  the  --  you 
know,  procedures  and  how  well,  you  know,  our 
instruments  work  and  stuff  like  that  was, 
obviously,  a  big  part  of  the  '18  test,  so  -- 

Q  But  you're  not  aware  of  a  study  that 
focused  specifically  on  looking  at  efficacy  for 
the  noncitizen  -- 

3  No  . 

Q  --  households  -- 

3  No. 

Q  And  you  said  that  was  tested  in  the 
end-to-end  test? 

A  NRFU  procedures  were,  yes  .) 

Q  And  the  end-to-end  test  did  not  contain 
the  citizenship  question,  correct? 

A  Correct  . 

Q  Did  anyone  at  the  Bureau  evaluate  the 
efficacy  of  nonresponse  follow-up  procedures  for 
Hispanic  households  or  households  with  limited 
English  proficiency  as  compared  to  the  general 
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U.S.  population? 


401/403 


A  So,  again,  you  know,  the  answer  there  is 
the  same.  We  do  try  to  have  in-language  people  as 
enumerators.  So  there's  often  an  after-event 
analysis  of  how  well  that  seems  to  work,  so. 

Q  But  you're  not  aware  of  any  specific  test 
that  targeted  that  question? 

A  No,  not  --  not  specifically. 

Q  How  about  --  did  the  Bureau  evaluate  the 
efficacy  of  nonresponse  follow-up  procedures  based 
on  census  tract  or  based  on  state? 

A  On  census  or  state? 

Q  Yes  . 

A  I  mean,  obviously,  we  look  at  --  we  look 
at  things  by  the  characteristics  of  different 
units  of  geography,  but,  you  know,  I'm  not  sure 
what  you  mean  by  --  what  --  what  specifically  are 
you  trying  to  get  at  here? 

Q  Are  there  any  tests  that  look  at  whether 
certain  census  tracts  are  harder  to  enumerate 
through  nonresponse  follow-up  procedures  than 
other  citizen  tracts? 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-5  Filed  01/07/19  Page  190  of  245 


Page  283 

A  So,  I  mean,  we  already  --  we  already  know 
that,  to  some  degree,  because  we  know  that  those 
tracts  are  made  up  of  higher  proportions  of 
hard - to  -  count  populations,  so  that's  --  I  don't 
know  what  the  test  is  that  you're  looking  for 
here .  So  - - 

Q  And  then  you  mentioned  for  these 
noncitizen  households  that  are  likely  to  not 
self-respond  and  then  will  refuse  to  answer  in 
NRFU,  that  a  proxy  response  would  be  required.  In 
evaluating  the  citizenship  question,  did  the 
Bureau  consider  whether  --  consider  the 
availability  of  proxies  --  let  me  rephrase. 

In  evaluating  the  citizenship  question, 
did  anyone  at  the  Bureau  consider  whether  the 
availability  of  proxy  was  the  same  for  noncitizen 

households  as  for  other  parts  of  the  U.S. 
population? 

A  Not  that  I  know  of . 

Q  How  about  for  Hispanic  households  or 
households  with  limited  English  proficiencies? 

A  Yeah.  I  don't  think  we've  broken 
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that  --  I  mean,  neighbors  are  neighbors,  so. 

Q  And  has  the  Bureau  done  any  analysis  of 
the  availability  of  proxies  that's  broken  down  by 

census  tract  or  by  state? 

401/403 

#  No. 

Q  Has  any  analysis  been  done  by  the  Bureau 
on  the  willingness  of  proxies  to  respond  for 

noncitizen  households  versus  the  U.S.  population 

at  large? 

A  Not  that  I  know  of . 

Q  The  same  question  with  respect  to  proxies 
for  Hispanic  households  or  households  with  limited 
English  proficiency. 

m  no. 

Q  If  proxies  were  less  available  for 
noncitizen  households,  then  fewer  of  these 
noncitizen  households  that  did  not  respond  to  NRFU 
would  be  enumerated  through  proxies,  correct? 

MS.  BAILEY:  Objection.  Calls  for 

speculation . 

THE  WITNESS:  Presumably. 

BY  MR.  TILAK: 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-5  Filed  01/07/19  Page  192  of  245 


1 

Page  285 

Q  We  already  briefly  discussed 

2 

administrative  records  §  {in  evaluating  the 

3 

citizenship  question,  did  anyone  at  the  Bureau) 

4 

consider  the  differential  quality  or  availability 

5 

of  admin i s trative  records  for  noncitizen| 

6 

households  as  compared  to  the  U.S.  population?) 

© 

MS.  BAILEY:)  Objectiont  iFormf 

8 

(THE  WITNESS:)  Yeah.)  (That  was  analyzed  in 

© 

2  0  1  0  •  401/403 

10 

BY  MR.  TILAK:) 

ft 

Q)  What  test  was  that  analyzed  in?) 

12 

A)  ;l  believe  it  was  called  the  census  201 0) 

13 

match  study. 

11 

Q)  What  was  the  impetus  for  that  test?! 

15 

A)  ft  was  one  of  the  regular  tests  we  ran  as 

16 

part  of  the  2010  program^ 

1 1 

Q)  Briefly,  what  were  the  findings  of  that) 

18 

study?) 

il9 

A)  So  the  study  basically  documented  howl 

20 

well  we  could  match  census  responses,  including 

2  f 

NRFU  and  proxy  responses,  to  administrative 

22 

'records  .| 
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|And  did  that  study  also  look  at  the 

2 

availability  of  administrative  records  for; 

© 

Hispanic  households  -- 

• 

© 

That  -  - 

• 

• 

--  and  households  of  -- 

e 

© 

That  -  - 

© 

m 

--  limited  English  - 

© 

© 

That  would  -  - 

© 

© 

--  proficiency?) 

(10 

N 

I--  so  it  was  able  to  demonstrate  that 

It 

hard -  to 

-count  populations  had  lower-quality 

12 

administrative  records. 

11 

tf Thereupon ,  reporter  requested  to  speaki 

14 

one  at 

a  time . ) 

(15 

BY  MR  . 

TILAK D 

16 

• 

And  when  you  say  lower-quality 

17  administrative  records,  that  means  that  the 

18  administrative  records  could  be  used  to  enumerate 


(19 

those  households  less  of  the  time?! 

20 

A  Correct . 

2  9 

Q|  Now,  with  respect  to  whole  person 

22 

imputation,  in  evaluating  the  citizenship 
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question,  did  anyone  evaluate  whether  whole  person 

imputation  was  less  accurate  for  households  with 
noncitizen  as  opposed  to  the  population  at  large? 

A  I'm  not  sure  that  that  --  that's  been 
done.  I  imagine  it  probably  would  be,  but  I  don't 
know  what  study  that  is. 

Q  You  haven't  seen  any  study  that  looks  at 
this  question?  401/403 

A  I  don't  recall  seeing  it,  no|| 

Q  Has  anyone  evaluated  the  accuracy  of 
whole  person  imputation  for  Hispanic  or  households 
with  limited  English  proficiency  compared  to  the 

population  at  -- 
A  Same . 

Q  --  large? 

A  Same . 

My  guess  is  there's  a  study  out  there, 

I'm  just  not  familiar  with  it. 

Q  Was  any  such  study,  to  your  knowledge, 
part  of  the  review  of  the  citizen  question  in 

preparation  for  the  decennial  -- 

m  no. 
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<s 

Q  -  -  census ? 

2 

Did  anyone  evaluate  the  accuracy  of  whole 

3 

person  imputation  based  on  census  tract  or  state? 

4 

A|  i  i  --  I  don't  know,  but  that  would  have 

5 

been  done,  probably,  in  a  post-enumeration  survey 

6 

type  thing§  Would  not  have  been  able  to  evaluate 

© 

it  by  state,  so.|  401/403 

8 

Ql  And  by  post - enumerat ion  survey,  what  do 

you  mean  by  that? 

10 

A!  iSo  that ' s  something  we  do  afterwards  to 

11 

assess  the  quality  of  the  census. 

12 

Ql  iSo  the  last  time  that  that  would  have 

13 

been  done  would  have  been  after  the  2010  census? 

14 

A  12010,  yes  .) 

11 

Ql  Do  you  know  if  any  such  survey  was  used 

11 

in  preparations  for  this  2020  census? 

11 

A  So  you  can  only  do  a  post-enumeration 

11 

survey  after  you  do  a  census .  So  we  did  use  those) 

!|9 

results  to  inform  our  plans  and  procedures  for 

20 

2  0  2  0  1 

11 

Ql  lAre  you  aware  of  any  specific  calculation! 

22 

of  the  additional  costs  that  would  be  incurred  tol 
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make  up  for  a  decline  in  s e 1 f - r e spons e  or  failure 
to  not  --  failure  to  answer  a  NRFU  as  a  result  of 
this  c i t i z  enship  question? 

MS.  BAILEY:  Objection.  Compound. 

THE  WITNESS:  So  I  believe  in  the  --  in 


the  -  -  not 

this  memo  - 

-  well,  it  probably  is  in 

this  memo, 

too  -  -  but 

there  was  a  computation  of 

what  the  expected  increase  in  nonresponse 

follow-up  costs  would  be. 

401/403 

BY  MR.  TILAK: 

Q  Do  you  remember  what  the  calculation  was? 


A  Offhand,  I  think  it  was  in  the,  you  know, 
20  to  $40  million  range,  something  like  that. 

Q  Was  that  a  conservative  estimate? 

A  A  conservative  --  yeah.  I  think  they 
thought  it  --  that  that  was  potentially  a  lower 

bound . 

Q  Are  you  aware  of  any  calculation  at  the 
upper  bound  of  what  the  cost  might  be? 

A  Not  of  an  upper  bound,  no. 

Q  Earlier  today  we  discussed  sensitive 
questions.  Is  it  accurate  that  if  a  question  is 
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sensitive  to  a  particular  population,  that 
population  might  fail  to  respond  to  that 
particular  question?  401/403 

MS.  BAILEY:  Objection.  Calls  for 

speculation . 

THE  WITNESS:  So  to  the  degree  that 

sensitive  questions  have  lower  sel f - response 

rates,  that  could  potentially  be  true,  yeah. 

BY  MR .  TILAK : 

Q  And  if  there's  a  sensitive  question  on  a 
questionnaire,  does  the  presence  of  that  question 
increase  the  likelihood  that  a  person  will  not 
respond  to  the  questionnaire  as  a  whole? 

A  Again,  that  --  that  could  happen,  yes. 

Q  We  --  you  also  talked  about  cognitive 
testing  at  some  length  this  morning.  What  does  it 
mean  for  a  question  to  be  cognitively  difficult? 

A  So  the  person  doesn't  understand  what 
we ' re  asking . 

Q  And  if  a  question  is  cognitively 
difficult,  does  that  increase  the  likelihood  that 
the  respondent  will  fail  to  answer  that  specific 
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question  on  the  questionnaire? 

A  Yes  . 

Q  Does  it  also  increase  the  likelihood  that 
the  respondent  will  fail  to  respond  to  the 
questionnaire  as  a  whole? 

A  That,  I  --  I  --  I'd  have  to  see  studies 
on  that.  As  surveys  go,  census  questions  are 
typically  not  that  cognitively  difficult.  Health 
surveys  are  far  more  cognitively  difficult,  just 
to  give  you  a  --  some  parameters. 

Q  Is  there  --  is  there  a  threshold  in  your 
mind  for  when  a  question  is  cognitively  difficult? 

A  Not  in  my  mind.  I  would  leave  that  up  to 
the  folks  that  would  evaluate  that  sort  of  thing. 

Q  And  who  would  those  people  be? 

A  So  we  have  some  survey  methodologies  that 
look  at  that  type  of  thing,  as  do  other  survey 
organizations . 

Q  For  the  2020  census,  the  citizenship 
question  will  be  placed  at  the  end,  correct? 

®  Correct  |  401/403 

Q  What  was  the  reason  for  that? 
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the  end . 


Since  it  was  added  late, 

it  was  placed  at) 

1 

That  particular  ordering 

was  not  tested 

401/403 


in  any  way,  correct? 

A  No ,  i t  wasn ' t . 

Q  But  households  are  still  required  to 
answer  the  citizenship  question,  correct? 

A  Yes ,  they  are . 

Q  Even  though  it ' s  placed  at  the  end? 

A  Yes  . 

Q  The  Census  Bureau  has  not  communicated  to 


the 

publ ic 

that  the  cit 

i z  ensh 

opt 

ional , 

to  your  knowl 

edge  ? 

A 

No 

• 

Q 

Do 

you  know  if 

DOJ  ha 

the 

publ ic 

whether  the 

c  i  t  i  z  e 

optional ? 


MS  . 

BAILEY : 

Ob j  ect ion . 

Foundat i on . 

THE 

WITNESS : 

:  Well,  the 

Census  Bureau's 

i  s 

that  it 

i s  not ,  so . 

BY  MR.  TILAK: 

Q  In  fact,  a  person  faces  penalty  for 
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questionnaires  must  satisfy  some  statutory  or 
regulatory  need;  is  that  correct? 

A  Correct . 

Q  And  generally,  the  Census  Bureau  only 
asks  questions  that  are  requested  by  an  agency, 
correct  ? 


A 

Yes 

That ' s  correct . 

Q 

And 

the  impetus  for  adding  the 

c i t i z  en 

ship 

question  here  was 

the  DOJ ' s  Gary 

letter 

A 

Yes 

• 

Q 

correct? 

And 

this  letter  asked 

for  block-level 

c i t i z  en 

ship 

data,  correct? 

A 

Cor 

rect  . 

Q 

And 

the  Census  Bureau 

decided  to  use  the 

ACS  question,  correct? 

A  That ' s  correct . 

Q  When  in  the  process  did  the  Census  Bureau 
decide  that  if  they  were  goi  ng  t  o  ask  a 

citizenship  question,  it  would  be  the  ACS 
question? 
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A  Early  in  the  process.  Given  the  tight 
time  constraint,  we  didn't  really  have  time  to 
consider  an  alternative,  and  this  has  the  added 
benefit  that  it's  completely  comparable  with  the 
ACS  data . 

Q  The  ACS  question  asks  for  more  than  just 
citizenship,  though,  correct? 

A  It  has  multiple  questions|| 

Q  It  asks  whether  someone  was  born  in  the 
United  States  or  U.S.  territories? 

A  Correct . 

Q  Did  DOJ  ask  for  data  on  where  a  person 
was  born? 

©  They  did  not. 

Q  To  your  knowledge,  was  this  information 
necessary  to  satisfy  DO J ' s  needs? 

MS.  BAILEY:  Objection.  Foundation. 

THE  WITNESS:  Which  information? 

BY  MR.  TILAK: 

Q  The  information  on  whether  someone  was 
born,  for  example,  in  the  U.S.  territories? 

A  I  don't  think  that  --  that  --  I'm  not 
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sure  what  you're  asking  here. 

Q  Well,  the  DOJ  asked  for  citizenship 
information? 

©  Right. 

Q  Is  information  on  where  someone  was  born 
responsive  to  that  request  apart  from  the  earlier 
question,  are  you  a  citizenship  or  not? 

A  No.  So,  I  mean,  that's  the  way  the  ACS 
question  is  read,  so  that's  what  we  went  with,  so. 

Q  The  ACS  question  also  requests  whether 
individuals  were  born  abroad  to  U.S.  citizens? 

©  Correct  |  401/403 

Q  DOJ  did  not  specifically  ask  for  that 
information,  correct? 

A  No.  They  did  not. 

Q  The  ACS  question  asks  if  a  citizen  is 
naturalized,  correct? 

A  Correct  § 

Q  And,  again,  that  was  not  specifically 
requested  by  DOJ? 

©  No. 

Q  It  also  asks  the  year  someone  was 
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naturalized,  if  they  were  a  naturalized  citizen? 

%  Yes. 

Q  And  DOJ  doesn't  ask  for  this  information 
either,  correct?  401/403 

A  No,  it  does  not. 

Q  At  any  point,  did  the  Census  Bureau  ever 
consider  a  question  that  simply  asked,  are  you  a 

citizen;  yes  or  no? 

A  Again,  that  would  have  required  a  much 
lengthier  period  of  time.  It  would  have  required 
testing  and  what  have  you.  And  so  given  the  time 
frame  and  the  desire  to  have  comparability  to  the 

ACS,  a  decision  was  made  to  go  with  the  ACS. 

Q  So  is  it  a  fair  statement  that  because  of 
the  compressed  timeline,  the  Census  Bureau  went 
with  a  question  that  asks  for  extraneous 
information  not  responsive  to  the  DO J ' s  request? 
MS.  BAILEY:  Objection. 

THE  WITNESS:  That  information  is 

currently  used  by  --  by  DOJ  right  now.  I  would 
assume  that,  you  know,  they  would  still  find  that 
useful . 
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BY  MR.  TILAK: 

Q  Did  they  specifically  request  it  -- 

A  They  did  not. 

Q  Now,  we  talked  a  little  bit  about  some  of 
the  evidence  that  Dr.  Abowd  cites  in  his  memos  for 
why  there  might  be  a  decline  in  self  -  response 
rates  .  401/403 

Was  there  any  affirmative  evidence  you're 
aware  of  sugges  ting  that  there  would  not  be  a 

decrease  in  response  rates  as  a  result  of  this 

citizenship  question? 

©  No. 

Q  To  go  back  for  a  second,  when  the 
decision  was  made  to  use  the  ACS  formulation,  who 
made  that  decision? 

A  That  was  a  conversation  within  the 
Census  Bureau. 

Q  Was  the  Commerce  Department  involved  in 
any  way? 

A  No . 

Q  Do  you  know  if  DOJ  was  involved  in  any 

way? 
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Q  And  how  are  they  different? 

A  Well,  they're  meant  to  test  procedures 
and  processes  and  -- 

Q  If  the  Census  Bureau  had  known  about  the 
citizenship  question  request  in  February  of  2017, 
would  it  have  been  able  to  do  more  testing  of  that 
question? 

A  We  certainly  would  have  had  more  time  to 
do  testing.  Whether  it  would  have  been  as 
definitive  as  we  would  have  liked,  I  doubt  it.  It 
still  would  not  have  been  in  the  decennial 
environment  of,  you  know,  this  spring,  summer  of 
2020  . 

Q  Would  it  have  been  --  let  me  rephrase. 

If  the  citizenship  question  had  been 
requested  in  February  of  2017,  would  the 
Census  Bureau  have  been  able  to  include  it  in  the 
2018  end-to-end  test? 

MS.  BAILEY:  Objection.  Calls  for 

speculation . 

THE  WITNESS:  So  if  a  decision  had  been 

made  prior  to  the  development  of  the  materials  for 
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the  2018  end-to-end  test,  we  would  have  included 
it  because  it  was  part  of  the  census.  We  ran  what 
we  thought  was  the  census.  Again,  we  weren't 
testing  the  questions  in  the  2018  end-to-end  test. 
We  were  testing  the  systems  and  procedures. 

BY  MR.  TILAK: 

Q  And  what  systems  and  procedures, 
specifically? 

A  All  of  the  data  collection  procedures, 
all  of  the  data  processing  procedures,  the  review 

and  publication  of  the  date  products. 

Q  Did  that  include  nonresponse  follow-up 
procedures  ? 

A  It  did . 

Q  And  did  it  include  proxy  response 

procedures  ? 

A  It  did . 

Q  And  whole  person  imputation  procedures? 

A  It  will. 

Q  And  based  on  Dr.  Abowd ' s  analysis,  is  it 
accurate  that  the  inclusion  of  a  citizenship 
question  will  increase  the  NRFU  workload? 
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1 

A}  'That's  --  we  believe  that  to  be  the  case,| 

m 

yes| 

3 

Q|  And  is  it  also  an  accurate  statement 

4 

because  people  who  chose  to  --  who  refuse  to 

5 

respond  --  self-respond  because  of  a  citizenship 

6 

question  will  also  not  respond  to  NRFU  and  the| 

G 

proxy  workload  will  also  be  increased  - 

g 

MS.  BAILEY:!  Obiectionl 

® 

BY  MR.  T  I LAK 

10 

Q  --  in  the  2020  census  ? ) 

it 

A|  So  we  do  believe  it  will  lead  to  an 

1,12 

Increase  in  the  proxy  rate.}  Less  confident  about 

il 

that  rate,  though,  because  it's  a  smaller  rate .} 

14 

Q  What  do  you  mean  by  that? 

15 

A  Well,  the  number  of  proxy  responses  at 

16 

the  end  is  relatively  small  compared  to  the  NRFU 

17 

workload . 

18 

Q|  And  of  that  proportion  that's  left  over; 

ifl 

for  proxy  are  hard- to- count  populations  a 

20 

disproportionate  part  of  the  proxy  response 

21 

population  as  it  -- 

22 

A|  Yeah.}  That's  part  of  what  it  means  to  be 

Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-5  Filed  01/07/19  Page  208  of  245 


m 

m 

• 

® 

m 

® 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  308 

hard  to  count,  I  believe. 

Q  Turning  to  1317  on  this  memo,  the  last 
sentence  --  well,  let's  start  with  the  sentence 
above  that .  "No  one  provided  evidence  that  there 
are  residents  who  would  respond  accurately  to  a 

decennial  census  that  did  not  contain  a  citizen, 
but  would  not  respond  if  it  did,  although  many 

believe  that  such  residents  had  to  exist." 


Does 

the  Census  Bureau  have 

any  evidence 

responsive 

to 

this  question  here?! 

A  (So 

I 

think  the  Census  Bureau 

' s  analys is 

suggested  that  there  would  be  some  folks  who  would 

have  answered  the  question  through 

self  -  response  --  or  responded  via  sel f - response 

that  would  now  have  to  go  to  NRFU.  Accuracy  of 
NRFU  responses  is  less  than  sel f - response  and 

proxy  response  is  less  than  NRFU  responses. 


IQ 

iSo 

this  is 

--  it's  your  testimony  that 

th 

is  is 

not 

an  accurate  statement,  that  the 

Census 

Bureau  did, 

in  fact,  provide  evidence?; 

m 

iSo 

this  is 

the  Secretary's  assessment  of) 

the  evidence  that  was  provided  to  him  total,  so. 
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Q  But  your  testimony  is  the  Census  Bureau 
did  provide  evidence;  is  that  correct? 

©  Yes. 

MR.  TILAK:  We  can  go  off  the  record  for 

f ive  minutes . 

MS.  BAILEY:  Oh.  Taking  a  break? 

MR.  TILAK:  Yeah. 

VIDEOGRAPHER :  The  time  is  3:44  p.m. 

This  completes  Media  Unit  Number  3 .  We  are  now 
off  the  record. 

(Off  the  record.) 

VIDEOGRAPHER:  The  time  is  3:56  p.m. 

This  begins  Media  Unit  Number  4.  We're  now  on  the 
record . 

Please  proceed,  Counsel. 

EXAMINATION  BY  MS.  SHAH: 

Q  Good  afternoon.  My  name  is  Niyati  Shah, 
and  I  represent  the  plaintiffs  in  Lupe  v.  Ross  in 
the  District  or  Maryland,  Case  Number  8:1801570. 

Dr.  Jarmin  --  of  course. 

I'd  like  to  actually  just  go  back  to  the 
discussion  we  had  earlier  today  about  the  race  and 
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ethnicity  question. 

Would  you  characterize  combining  the  two 
census  questions  on  race  and  ethnic  origin  for  the 
2020  census  as  modifying  the  2020  census 
questionnaire,  as  compared  to  2020  census,  or 
adding  a  new  question  to  the  2020  census? 

MS.  BAILEY:  Objection.  Compound. 

THE  WITNESS:  As  modifying. 

BY  MR.  SHAH: 

Q  Okay.  Is  it  your  understanding  that  the 
Census  Bureau  fielded  a  National  Content  Test  or 
the  NCT  in  2015  in  large  part  to  evaluate  the  best 
way  to  collect  race  and  ethnicity  data  for  the 
2020  census? 

A  Yes  . 

Q  And  that  included  the  possibility  of  a 
combined  race  and  ethnicity  question,  correct? 

A  It  did . 

Q  Among  other  things,  did  the  NCT  test  for 
the  wording  of  a  combined  race  and  ethnicity,  as 

well  as  revised  wording  for  a  separate  race  and 
ethnicity  question? 
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| 

MS.  BAILEY  9  {Objection. |  Compound  .| 

.THE  WITNESS ^  (I  believe  it  did  both| 

SHAH^  401/403 

And  did  the  NCT  test  for  a  design  and 

placement  of  the  combined  race  and  ethnicity 

question? 

B 

(I'm  not  sure  if  it  did  placement  or  not|| 

Q! 

And  did  the  NCT  test  for  instructions  for) 

each  iteration  of  the  race  and  ethnicity  question? 

© 

Yes® 

Q! 

And  as  well  for  the  questionnaire,  as 

well?) 

A) 

'I'm  not  sure  for  the  --  entire) 

question  --  I  mean,  I  know  for  each  of  the) 

versions  of  the  question,  it  had  different) 

versions  of  the  instructions! 

Q! 

And  would  you  characterize  the  NCT  as  a) 

randomized  controlled  test? 

© 

1 1  was  .} 

Q! 

And  would  the  NCT  also  be  considered 

field 

testing? 

Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-5  Filed  01/07/19  Page  212  of  245 


1 


© 

@ 

© 


© 


10 

11 

12 

13 

14 

15 

16 

1  7 
18 
19 

2  0 
2  1 
22 


Page  312 


©  Yes  . 

Q  And  from  the  NCT,  would  the  Census  Bureau 
be  able  to  tell  how  certain  demographic  subgroups 

responded  to  the  race  and  ethnicity  question? 

A  Yes.  401/403 

Q  Would  they  be  able  to  tell  how  Hispanics 

responded? 

©  Yes  . 

Q  How  about  Asians? 

©  Yes  . 

Q  What  about  Native  Americans? 

A  I  believe  so,  yes. 

Q  And  would  they  also  be  able  to  show  how 
populations  in  certain  geographic  regions 
responded? 


A  I'm  not  sure  about  geographic  regions, 
I'd  have  to  go  back  and  review  the  --  it  was  a 
large  test,  because  it  needed  to  be  able  to 
breakdown  by  these  various  race  and  ethnic 
categories.  But,  obviously,  some  of  those  get 
pretty  small  if  you  break  it  into  smaller 
geographies.  So  I'm  not  sure  that  it  had  much 


so 


to 
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say  geographically,  but  I'd  have  to  go  back  and 
review  the  parameters  of  the  test  to  answer  that 
more  fully. 

Q  Okay.  Fair  enough. 

And  it's  correct  that  the  Census  Bureau 
staff  recommended  that  the  2020  census  include  a 
combined  race  and  ethnicity  question  with  a  new 

MENA  category  and  check  boxes  for  collection  of 

racial  subgroup  data  pending  a  parallel  effort  at 

0MB  to  revise  the  official  standards? 

A  Yes.  401/403 

Q  After  the  Census  Bureau  staff  made  this 
recommendation  to  the  Census  director,  they 
initially  planned  to  include  this  race  and 
ethnicity  question  in  the  2018  end-to-end  test  in 
Rhode  Island,  correct? 

A  That  is  correct. 

Q  And  if  that  combined  race  and  ethnicity 
question  stayed  in  the  testing  --  the  end-to-end 
testing,  would  that  represent  a  redesign  of  the 
questionnaire  for  2020  census? 

A  So  -  - 
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Q  Would  it  have  --  I  asked  if  it  would  have 
informed  the  Census  Bureau's  development  of  the 
data  collection  instruments  for  the  nonresponse 
follow-up? 

MS.  BAILEY:  Same  objection. 

THE  WITNESS:  So  I'm  not  sure  how  it 

would  have  informed.  The  other  forms,  when  you 
asked  if  it  was  going  to  be  on  there  -- 
BY  MS .  SHAH : 

Q  Yeah . 

A  --  the  answer  was  yes,  so. 

Q  Okay.  And  would  --  would  the  results  of 
the  end-to-end  test,  if  the  race  and  ethnicity 
question  was  --  remained  in  there  as  recommended 

by  the  staff,  would  it  have  informed  the 
development  of  training  modules  for  enumerators? 

MS.  BAILEY:  Objection.  Calls  for 

speculation. 

^  401/403 

THE  WITNESS:  So  part  of  the  end-to-end 

test  is  to  review  procedures.  So  regardless  of 
what  form  of  various  questions  are  on  there,  it's 
going  to  inform  refinements  to  training 
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procedures . 

BY  MS .  SHAH : 

Q  Okay.  Just,  generally  speaking,  how 
would  the  Census  Bureau  go  about  estimating  costs 
for  a  nonresponse  follow-up  program? 

A  So  a  lot  of  it  is  based  on  past  practice. 
So  we  know,  approximately,  what  the  workload's 
going  to  be.  We  know  what  we're  going  to  pay  our 
enumerators,  sort  of  a  --  there's  a  rough  formula 


that  they 

use  t 

o  estimate 

these 

things , 

based 

on  -  -  you 

know , 

historical 

pr  ac  t 

ice  of 

NRFU  and 

other  things  we 

' ve  learned 

from 

the  ACS 

and  what 

have  you . 

Q  Anything  else? 

A  No  . 

Q  Would  a  s c i ent i f i cal ly- r igorous 
calculation  of  these  costs  include  basing 
estimates  on  iterative  field  testing  and  other 

research  conducted  over  the  years  in  the  census 

planning  phase? 


MS.  BAILEY:  Objection.  Compound. 

Objection.  Form.  401/403 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-5  Filed  01/07/19  Page  216  of  245 


1 


© 

© 


© 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  319 

THE  WITNESS:  So  we  try  to  update  the 

cost  models  as  best  we  can  with  relevant 
information.  If  some  of  that  was  gleaned  from 
mid-decade  tests,  we  would  have  added  that  in 
there.  401/403 

BY  MS .  SHAH : 

Q  Okay.  And  would  the  final  calculation  or 
estimate  also  factor  in  results  from  the 
end-to-end  test? 

A  So,  yes.  It  may.  So,  I  mean,  we  have 
changed  procedures  that  affect  the  productivity  of 
the  enumerators,  which  is  a  large  cost  driver,  so 
that  will  be  incorporated  into  updated  models. 

Q  But  cal-  --  so  would  calculations  be 
based  solely  on  the  sel f - response  rate  from  the 
previous  census  or  ACS? 

A  No.  So  it's  based  on  the  sel f - response 
rate.  It's  based  on  the  productivity  of  the 
enumerators  in  the  field,  based  on  wages  and  what 
have  you.  So,  you  know,  those  are  the  three  main 
cost  drivers .  What ' s  the  workload?  What ' s 
productivity?  What's  the  cost  per  hour  of 
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A  So  this  was  a  team  put  together  that 
consisted  of  both  Census  and  Commerce  Department 
officials  at  the  direction  of  the  Secretary.  So 
shortly  after  he  came  on  board,  there  was  some  -- 
some  cost  overruns  on  various  things,  and  this  was 
an  attempt  to  get  a  broad  handle  on  things. 

Q  And  the  --  did  this  assumption  of  a 
3  percent  increase  factor  in  the  addition  of  a 

citizenship  question?  401/403 

©  No. 

Q  Okay.  I'd  like  to  mark  the  next  document 
as  Exhibit  25,  I  believe. 

(Plaintiffs'  Exhibit  25,  Memorandum,  was 

marked . ) 

BY  MS .  SHAH : 


Q  So  are  you  familiar  with  this  memo? 

A  I  am ,  yes . 

Q  What  is  this  memo  about? 

A  This  was  some  work  that  was  being  done 
looking  at,  you  know,  sort  of  various  response 
propensity  type  things  for  the  ACS,  I  believe. 
Q  What  do  you  mean  by  various  response 
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Q  Where  enumerators  are  -- 

A  Temporary. 

Q  And  are  they  trained  differently,  field 
representatives? 

A  Well,  field  representatives  are  trained 
to  do  the  surveys  that  they  conduct.  So  they  go 
out  in  the  field  and  do  far  more  complex  surveys 
than  the  decennial.  So  they're  trained  for  each 
of  surveys  that  they  do.  So  they  do  the  current 
population  surveys,  the  SIPP,  the  ACS,  the 
American  Housing  --  you  know,  there's  a  long  list 
of  surveys  that  they  do  that  are  either 
Census  Bureau  surveys  or  surveys  we  do  on  a 
reimbursable  basis  for  government  agencies. 

Q  So  is  it  fair  to  say  field 
representatives  have  more  training  than 

401/403 

enumerators  ? 

A  They  would  certainly  have  more  experience 
and  training. 

Q  And  then  on  Page  2,  field  representatives 
have  asked  for  additional  training  to  help  them 
overcome  these  fears  regarding  confidentiality  and 
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So  there's  a  lot  of  stuff  in  here  that  doesn't 
refer  to  the  technical  characteristics  that  Census 
did  not  opine  on. 

BY  MS .  SHAH : 

Q  And  from  the  technical  perspective,  was 
there  anything  that  they  opined  on? 

MS.  BAILEY:  Objection.  Vague. 

THE  WITNESS:  No.  I  think  we  took  what 

we  --  what  we  perceived  from  this  letter  as  the 
technical  requirements  from  DOJ  for  block-level 
data  and  tried  to  come  up  with  a  solution  for  that 
problem . 

BY  MS .  SHAH : 

Q  And  did  you  discuss  this  letter  with  any 
knowledge  of  jurisdictions  actually  going  about 
drawing  districts? 

A  No,  not  really.  I  mean,  we  have  people 
in  our  redistricting  office  that  had  some  input  on 
this.  But  they  provide  the  data.  They're  not 
involved  in  redrawing  districts. 

Q  Did  you  discuss  this  letter  with  anyone 
who  had  knowledge  or  experience  with  litigating 
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Section  2,  voting  rights  cases? 

m  no. 


401/403 


Q  And  what  was  your  understanding  of  why 
DOJ  needs  to  have  this  citizenship  question  asked 
on  the  short  form? 

A  So  they  needed  more  geographically 
granular  data.  So  right  now,  the  no  PL94  data  at 
the  block  level,  these  data  for  the  five-year  ACS 
are  at  the  block  group  level,  and  they  have  to 
model  them  down  to  the  block  level.  They  just 
wanted  the  data  at  the  same  level  of  geographic 
specificity  that  would  be  more  accurate  data. 

Q  Okay.  If  you  look  at  the  bottom  of 
Page  2,  the  General  Counsel  sets  out  a  bulleted  -■ 
bulleted  reasons  why  he  believes  the  ACS  does  not 
yield  annual  data  for  enforcing  the  Voting  Rights 
Act.  The  first  bullet  contends  jurisdictions 
conducting  redistricting  use  --  redistricting  use 
total  population  data  from  Census  to  determine 
compliance  with  the  Constitution's  one-person, 
one-vote  requirement.  What  is  your  understanding 
of  that  requirement? 
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on  what  we're  going  to  do.  So  -- 

Q  And  what  would  be  the  purposes  of  talking 
points  in  this  context? 

A  So  to  be  able  to  have  a  clear  message 
about,  you  know,  how  we  were  responding  with  the 
citizenship  --  the  process  that  we  were  following 
on  the  citizenship  question. 

Q  And  if  I  can  turn  your  attention  back  to 
the  draft,  which  is  marked  as  Exhibit  28,  do  you 

recall  if  that  letter  and  the  content  in  that 
letter  seemed  to  you  to  be  an  appropriate  basis 
for  creating  talking  points  to  address  questions 


401/403 


about  the  citizenship  question? 

A  Yeah.  And  it  wasn't  about  the 
citizenship  question.  It  was  about  what  we  were 
doing  in  response  to  the  question.  So  -- 

Q  And  --  and  to  clarify,  what  you  were 
doing  in  response  to  DO J ' s  inquiry  about  -- 

B  Right. 

Q  --  adding  a  citizenship  question? 

A  Right . 

So  this  seems  to  be  a  consistent  --  so  I 
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don't  remember  if  this  is  exactly  what  we  agreed 

to,  but 

-  -)  401/403 

Q) 

And  the  middle  of  this  letter,  it  goes 

through 

five  steps,  correct? 

3 

|Uh-huh| 

Q) 

And  those  five  steps  are  summarized  in 

numerous  documents  that  we've  looked  at  today  -- 

3 

(Right  H 

3 

--  for  your  deposition? 

3 

(Yes  . 

Q> 

(is  this  a  standard  process  that  the} 

Census 

Bureau  uses  for  adding  questions  to  the  ACS 

and  then  also  to  the  decennial  census? 

3  Correct®  401/403 

Q  Okay.  I  want  to  mark  this  as  Exhibit  30? 


(Plaintiffs'  Exhibit  30,  Letter,  was 

marked . ) 

BY  MS.  BRANNON: 

Q  Are  you  familiar  with  this  document? 

A  I'm  not  sure  if  I've  seen  this  or  not, 
but  I  think  I've  seen  other  letters  like  this, 
though . 
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Q  Would  you  typically  approve  a  letter  like 
this? 

A  I  mean,  especially  if  it's  a  form  and  we 
were  discussing  it  in,  you  know,  sort  of  the 
correspondence  group,  I  probably  would  have  seen 
i  t  . 


Q  Would  your  log  show  whether  you  approved 
this  letter  or  not? 


A 


I'm  not  sure  that  it  would  show  that  I 


approved  it  or  not. 

Q  Would  it  show  whether  you  received  a 
letter  that  was  dated  January  --  January  31,  2018? 

A  So  it  --  it  would  show  if  I  received  a 
letter ,  yes . 

Q  Would  it  show  if  you  received  a  draft  of 
a  letter  that  was  to  go  out  on  January  31,  2018 

from  Secretary  Ross? 

A  That,  I'm  not  sure. 

Q  This  letter  is  markedly  different  than 
what  we  have  marked  as  Exhibit  28,  correct? 

®  Correct  |  401/403 

Q  And  none  of  the  five  steps  are 
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removed  --  or  all  of  the  five  steps  were  removed, 
none  of  those  are  in  the  January  31,  2018  letter? 
A  That ' s  correct 


:t  . 


401/403 


Q  Do  you  remember  any  discussions  with 
anyone  at  Commerce  about  the  changes  of  this 
letter  to  the  draft  of  the  version  that  Secretary 
Ross  sent  out? 


A  I  don't  --  not  offhand,  no. 

Q  Would  you  have  had  any  conversations  with 
Karen  Dunn  Kelley  about  this  letter? 

A  I  don ' t  know . 

Q  I'm  going  to  turn  your  attention  to  what 
I'm  going  to  mark  as  Exhibit  31. 

(Plaintiffs'  Exhibit  31,  Email,  was 

marked . ) 


BY  MS.  BRANNON: 

Q  Are  you  familiar  with  this  document? 

A  This  sounds  like  KDK  responding  to  my 
original  email  that  we  discussed  earlier. 

Q  And  she  says,  "Gentlemen,  can  you  please 
sort  through  the  issues  below?"  401/403/802 

Do  you  know  what  she  meant  by  that? 
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1 

A|  §  think  we  were  trying  to  track  down  the 

m 

changes,  yeah. 

3 

Ql  lAnd  when  you  say  track  down  the  changes  j| 

4 

these  were  changes  that  were  made  by  somebody  at 

• 

the  Commerce  Department?  401/403 

0 

A  I  think  so,  yeah. 

B 

Ql  lAnd  that  would  have  been  at  some  point 

m 

before  January  24,  2018? 

® 

A  The  changes?; 

10 

Ql  iYes| 

11 

A  (Yeah®  jl  assume  so,  yeah.) 

12 

Q  And  do  you  have  any  recollection  as  to 

13 

whether  you  received  those  changes? 

14 

A  So  I  don't  recall,  per  se. 

15 

Q  Do  you  remember  having  any  conversations 

16 

with  anyone  about  --  at  Commerce  about  the  content 

17 

of  the  letters  that  Secretary  Ross  was  sending  to 

18 

members  of  Congress  in  response  to  inquiries  about 

19 

the  citizenship  question? 

20 

A  No.  I  mean,  again,  this  was  --  you  know, 

21 

there  was  lots  going  on.  This  was  not  a  --  you 

22 

know,  a  key  focus  point.  We  were  trying  to 
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A  I  think  this  looks  familiar. 

Q  I'm  going  to  direct  your  attention  to  the 
email  from  Burton  Reist  on  January  24,  2018,  which 

I  acknowledge  you  were  not  cc'd  on,  but  I  just 
have  a  question  for  you,  if  you  know.  In  the 
middle  of  the  email  that's  at  the  bottom  of 
Page  8558,  it  says,  "We  pulled  the  residence 
criteria  topics  from  the  PMR . " 


What  is  the  PMR? 


A)  Program  management 

reviewj  We 

do  one 

quarterly  for  the  decennial 

census  )| 

Q|  Was  there  a  program 

management 

review 

done  in  January  of  2018? 

A|  i;I  have  to  go  back  and  look,  but 

there 

probably  would  have  been  one  in  there  --  at  some 

point  .  401/403 

Q  Okay.  And  then  if  you'll  turn  the  page 

over  to  8559  it  says,  "We  also  haven't  heard 

anything  about  the  response  to  the 

senator"  --  "about  the  response  to  Senator  Harris 

on  the  citizenship  question.  That  response  is  to 
inform  the  talking  points  we  use  on  this  issue  for 
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the  PMR . " 

A  Correct . 

Q  And  that ' s  the  performance  management 
review? 

A  Program  management  review.  401/403 

Q  Program  management  review. 

A  Right .  And  we ' re  only  two  days  out  from 
the  PMR,  so  there  you  go. 

Q  Right.  Okay.  So  we're  only  two  days 
out,  so  there  was  one  coming? 

A  So  there ' s  some  urgency  that  we  were 
going  to  be  expected  to  say  something  about  this. 

Q  Right.  Are  you  involved  in  the  drafting 
materials  for  the  PMR? 

A  No,  we're  not  directly. 

Q  Not  directly. 

A  No  . 

Q  Do  you  have  any  awareness  of  whether  the 
materials  drafted  for  the  PMR  that  was  done  two 
days  after  this  email  was  sent  relied  on  that 
draft  email  --  that  draft  letter  from 
Senator  Harris? 
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Q  In  the  middle,  the  second  thing  down  says 
testing,  correct? 


A 

Uh-huh . 

Q) 

(Let  me  go  backj  (This  looks  similar  to 

the  five  points  that  were  outlined  in  that  draft! 

'letter 

to  Senator  Harris,  correct?} 

401/40^ 

0 

Correct|] 

Q) 

ISo  it  doesn't  appear  that  there  were  any 

changes 

that  were  made  between  the  time  that  email 

took  place  on  the  24th  and  when  this  presentation! 

was  done? 


A  That ' s  correct . 

Q  So  then  I'm  going  to  direct  your 
attention  to  the  testing,  which  is  the  second 
point  down  on  Page  23. 

A  Right . 

Q  And  it  says,  "Question  performance  is 
evaluated  in  a  field  test." 

A  Uh-huh. 

Q  What  do  you  mean  --  what  is  meant  by 
question  performance? 

A  So,  again,  there's  sort  of  the  cognitive 
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A  I  don't  understand  the  --  so  we've  jumped 
to  NRFU  here? 

Q  Yes  . 

A  So  are  you  talking  about  NRFU  generally 

or  are  you  -  - 

Q  Yes.  When  you're  doing  field  testing, 
are  you  looking  for  things  like  the  efficacy  of 

nonresponse  follow-up? 

A  So  I  don't  know  what  you  mean  sm 
efficacy,  per  se.  But  certainly  in  the,  like, 
2018  end-to-end  field  test  -- 


Q  Yes. 

A  --  we  tested  our  systems  and  procedures 
for  NRFU  during  that  test . 

Q  And  when  you  say  you  tested  your  system 
and  procedures,  that  was  to  do  an  evaluation  of 

how  effective  the  nonresponse  follow-up  was  during 
the  2018  end-to-end  test?  401/403 

©  Yes. 

Q  So  that  is  something  you  would  learn  from 
a  field  test? 

A  Yes.  And  primarily  to  see  that  the 
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systems  and  procedures  worked  as  planned. 

Q  And  is  that  an  evaluation  as  part  of  the 
evaluation  that  is  currently  going  on  right  now 

for  --  of  the  results  of  the  end-to-end  field 

test?  401/403 

A  Yes  . 

Q  All  right.  I'm  going  to  switch  gears, 
and  I  just  have  a  few  more  questions,  and  then  I 
think  we  have  one  more  person  who  is  going  to 
--  and  then  we'll  be  done  with  you  for  tonight. 

I  think  you  testified  earlier  citizenship 
is  on  the  CPS,  this  -- 

A  Current  Population  Survey. 

Q  --  Current  Population  Survey;  is  that 
correct  ? 

A  That's  my  understanding,  yes. 

Q  And  then  I  think  you  said  the 
Census  Bureau  is  tracking  item  nonresponse  rates 
on  the  CPS  to  the  citizenship  question;  is  that 
correct  ? 

A  We  tracked  item  nonresponse  rates  for  all 
of  the  questions. 
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A  I'm  not  sur e . 

MS.  BRENNAN:  That's  all  I  have.  Can  we 

go  off  the  record  just  for  a  minute? 

VIDEOGRAPHER :  Time  is  5:07  p.m.  We’re 

going  off  the  record. 

(Off  the  record.) 

VIDEOGRAPHER:  The  time  is  5:17  p.m. 

We’re  back  on  the  record. 

Please  proceed,  Counsel. 

EXAMINATION  BY  MR.  CASE: 

Q  Dr.  Jarmin,  my  name  is  Andrew  Case.  I’m 
from  Manatt  Phelps  &  Philips.  We  represent  the 
City  of  San  Jose  and  Black  Alliance  for 
Just  Immigration  in  the  Northern  District  of 
California,  Case  Number  18-CV-2279. 

Did  the  Census  Department  submit  a  list 
of  topics  to  be  included  in  the  2020  decennial 
census  to  Congress  in  March  of  2017?  401/403 

W  Yes  . 

Q  Was  citizenship  one  of  those  topics? 

A  Not  for  the  census . 

Q  Not  for  the  short-form  decennial  census? 
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Page  377 

IQ 

Did  you  discuss  with  anyone  at 

Commerce 

that  submission  prior  to  receiving  the 

letter  fromi 

the  DOJ 

in  December? 

IA 

So  I  did  not.  So  I  wasn't  involved  in 

the  submission  of  that  document  prior  to  that,  and 


that  probably  would  have  been  when  those 

^  2  401/403 

conversations  would  have  taken  place,  so. 


m 

After  you  took  over,  as  we'll  call  it, 

acting 

director  -  f) 

m 

Much  easierj 

m 

--  did  you  have  conversations  about  the) 

submission  of  topics  that  had  previously  been 

made  ? 

• 

Not  that  I  recall,  no.) 

(Plaintiffs'  Exhibit  34,  Email,  was 

marked . ) 

BY  MR.  CASE: 

Q  Give  you  a  document  that ' s  been  marked  as 
Exhibit  24.  This  is  Bates  number  3470.  I  know 
you're  not  on  the  forwarded  email,  but  you're  on 
the  email  below  dated  October  11,  2017.  I'd  like 
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you  first  to  identify  the  people  on  this  email. 

A  On  which  one? 

Q  The  one  below,  the  October  11th  one. 

A  So  Joanne  Crane  is  our  CFO. 

Lisa  Blummerman  was,  I  think,  still  at  that  time 
the  head  of  decennial,  and  Enrique  as  acting 
deputy  director. 


Q 

And 

in 

the  subject  line, 

questions  from 

Molly 

McCarthy  on 

topic . 

Who 

i  s 

Molly 

McCarthy? 

A 

She  1 

'  s 

a  Hill 

staffer ,  I 

Q 

For 

whom? 

A 

I  don  ' 

t  know . 

Q  Do  you  know  which  party? 

A  No  . 

Q  Okay.  And  the  first  question,  in  short, 
is  whether  the  topics  are  closed  or  whether  a  new 
question  can  be  added  that's  not  one  of  the 

topics.  Is  that  a  fair  summary  of  that? 

A  Yes.  401/403 

Q  And  what  was  your  answer  to  that  question 
in  October  of  2017? 
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You 

know , 

I  don ' t  recal 1 

what  we 

told 

Molly 

at  the 

t  ime 

401/403/802 

IQ 

What 

did 

you  believe  the 

answer 

to  that) 

question  was  in  October  of  2017? 


(a  a 

think  --  in  October  of  2017,  I  think  we 

thought  it  was  closed. 


Q  Okay.  And  you  see  that  Enrique  Lamas 
sends  this  to  Karen  Dunn  Kelley? 


A 

Correct . 

Q 

Did  he  speak  to 

you 

about  sending  this  to 

Karen 

Dunn  Kelley? 

A 

I  mean,  I  think 

i  t 

was  something  that  we 

often 

--  you  know,  we  1 

ike 

to  keep  Karen  in  the 

loop  on  things,  and  so  we  got  an  inquiry  from  the 
Hill,  so  we  let  her  know.  I  don't  recall  talking 
to  Enrique  directly  about  it,  but,  obviously,  I 
would  have  agreed,  obviously,  to  forward  it  to 
her  . 

Q  Did  it  surprise  you  that  someone  from  the 
Hill  was  asking  about  adding  a  citizenship 
question  to  the  census  in  October  of  2017? 

A  I  don't  think  --  you  know,  again,  this 
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A  Yes.  That's  --  that's  the  one  we 
discussed  this  morning. 

Q  So  at  least  two? 

A  Yeah . 

Q  Okay.  During  that  second 
meeting  --  you're  talking  about  the  February  19th 
letter,  but  I  think  it  was  a  January  19th  letter. 
Is  that  --  is  there  a  February  19th  letter,  as 
we  1 1  ? 

A  I  think  --  wasn't  it  February  19th? 

Q  Well,  there's  a  lot  of  letters, 
but  --  during  the  meeting  where  Secretary  Ross 
expressed  concern  about  imputation  -- 

A  Right . 

Q  --  whatever  day  it  took  place  on,  did 
Secretary  Ross  state  that  he  had  scientific  data 
to  suggest  that  asking  the  citizenship  question 
would  provide  better  information  than  imputation? 

A  So  the  total  number  of  cases  that  you 
would  have  to  impute  asking  the  question  is  lower 
than  if  you  used  administrative  data. 

Q  What  did  Secretary  Ross  say  regarding  his 
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Page  399 

concerns  about  imputation? 

Ai  il  think  his  concern  is  the  same  concern 

3 

that  we  all  have,  that  imputed  data  is  lower; 

4 

quality  than  nonimputed  data  A  An-i/Am/soo 

5 

Q|  iDid  he  say  there  was  any  scientific  basisl 

6 

he  was  relying  on  that  had  --  that  said  asking  the) 

0 

question  would  produce  better  results?; 

<§ 

A  He  did  not  cite  any,  no|| 

9 

Ql  And  did  anyone  from  Census  cite  data  thatl 

10 

(Jmput  at  ion  would  provide  better  results?! 

it 

A|  iSo  I  think  that  the  comparison  on  our  end! 

12 

was  that  --  that  there  would  be  an  increase  in  the 

il 

NRFU  workload,  and  that,  you  know,  for  some 

il 

cases,  you  know,  the  administrative  data  appeared! 

(15 

to  be  more  accurate  than  sel f - response  data.) 

il 

Ql  iDoes  the  Census  impute  data  for  any  items! 

it 

that  are  on  the  ACS  and  are  not  on  the 

18 

short -form  census?) 

il 

A!  iWe  impute  data  for  almost  every  item,| 

20 

yeah® 

It 

Ql  And  did  Secretary  Ross  express  any) 

22 

concern  about  the  quality  of  that  data?; 
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A  He  did  not . 

Q  Grandparents  as  caregivers? 

A  We  don't  --  weren't  discussing  that, 
though . 

Q  Has  he  ever  --  has  anyone  from  Commerce 
ever  expressed  concern  about  imputed  data  for 
items  on  the  ACS  that  weren't  on  the  short  form? 

MS.  BAILEY:  Objection.  Foundation. 

THE  WITNESS:  No.  401/403/802 

BY  MR.  CASE: 

Q  In  either  of  the  meetings  that  you  had 
where  Secretary  Ross  was  present,  did  he  say  that 
he  had  been  interested  in  the  question  before  the 
DOJ  letter? 


A 

He 

did 

not  . 

Q 

Did 

he 

say 

that  the 

Census 

Department  had 

reached 

out 

to 

DOJ 

to  create 

that  1 

e 1 1  er  ? 

MS  . 

BAILEY : 

Ob j  ect i 

on .  As 

sumes  facts 

not  in 

evi  d 

enc  e 

• 

THE 

WITNESS 

:  That  t 

he  Cens 

us  Department 

had  reached  out  -  - 
BY  MR.  CASE: 
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Page  405 

A  Right . 

Q  -  -  or  when  -  - 

A  Right . 

Q  --  the  document  is  talking  about 
Alternative  B  will  result  in  erroneous 
enumerations.  401/403 

Do  you  agree  with  that  statement? 

#  Yes. 

Q  That  Alternative  B  will  result  in 
erroneous  enumerations? 

®  Yes. 

Q  I'd  like  you  to  look  to  your  Exhibit  16, 
which  is  that  March  1  letter  I  gave  you  before. 

A  Which  one?  This  one? 

Q  Yeah,  9182.  Look  on  Page  9816,  if  you 
would,  near  the  front,  the  cover  letter. 

Do  you  see  the  statement  of  how 
Alternative  D  will  include  all  the  negative  --  I 
don't  have  it  in  front  of  me  --  but  all  the 
negative  impacts  -- 

A  Right. 

Q  --  of  Alternative  B? 
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m 

Right  .} 

Ql 

Do  you  agree  with  that  statement?! 

s 

Yes  . 

Ql 

Do  you  agree,  therefore,  that 

Alternative  D  will  include  the  erroneousl 

enumerations  for  Alternative  B?) 

• 

Yes  p 

Ql 

Alternative  D  will  result  in  erroneous 

enumerations  ? 

0 

Y  e  s  . 

Ql 

Just  --  yeah®  (One  quick  thing  on  the 

actual 

decisional  memo,  which  is  Abowd  Exhibit  12.1 

Page  5 , 

which  is  1317,  on  the  top  of  the  page, 

fourth 

line  down,  "For  the  approximately! 

90  percent  of  the  population  who  are  citizens,! 

this  question  is  no  additional  imposition."! 

What  do  you  understand  that  sentence  t<§) 

mean?) 

401/403 

0 

So  that's  --  that  those  --  those  people 

will  not  have  any  objections  to  filling  out  the 

questionnaire . 

Ql 

But  it  will  be  an  imposition,  won't  it?.' 
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A 

All 

questions 

Q 

So 

-  -  okay .  S 

imposition . 

And 

one  quick 

first 

page  , 

bottom  par 

Census 

Bureau  leadersh 

A 

Uh- 

huh  . 

Q 

How 

many  times 

Secretary  Ross  to  disc 
A  I  don ' t  know  t 
back  and  look  at  my  ca 
Q  More  than  once 
A  We've  already 
Q  At  least  twice 
More  than  twic 
A  So,  you  know, 
was  discussions  where 
discussion,  just  that 
then  there  was  more  me 
happened  later. 

Q  What  were  the 
just  looking  at  it  lik 


Page  407 

401/403 

are  an  imposition,  yes. 

o,  yes,  it  would  be  an 

thing,  on  the  front  here, 
agraph,  "I  also  met  with 
ip  on  multiple  occasions." 

did  you  meet  with 
uss  the  DOJ  request? 
he  number.  I'd  have  to  go 
1 endar . 

■p 

established  at  least  twice. 

e? 

I  mean,  there  was  --  there 
we  didn't  have  much  of  a 
we  were  looking  at  it  and 
eting  discussions  that 

discussions  where  you  were 
e 
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A  That  we  were  beginning  our  process  and 
doing  a  technical  review. 

Q  Were  these  face-to-face  meetings  or  phone 
calls? 

A  Face-to-face. 

Q  Okay.  You  testified  this  morning  with 
regard  to  finding  people  to  speak  to  the 
Secretary,  that  you  reached  out  to  AEI  because 

they  are,  quote,  I  believe  this  is  correct,  on  the 

conservative  side  of  D.C.  politics;  is  that 

correct?  401/403 

A  Correct  § 

Q  What  about  the  citizenship  question  led 
you  to  believe  that  a  group  on  the  conservative 

side  of  the  D.C.  politics  would  be  in  favor  of  it? 

A  Because  that ' s  where  the  support  for  the 
question  has  been  generated  in  the  past. 

Q  And  what  groups  in  the  past  have 

supported  this  question?  401/403/802 

MS.  BAILEY:  Objection.  Calls  for 

speculation . 

BY  MR.  CASE: 
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Page  409 

The  support  that  you  just  referenced? 

Republicans  in  Congress. 

Which  Republican  specifically  that  you 

401/403/802 

I  believe  it  was  Vitter. 


Q  And  what  is  Vitter's  reason  for  adding  a 
citizenship  question,  if  you  know? 

MS.  BAILEY:  Objection.  Calls  for 

speculation . 

THE  WITNESS:  I  don't  recall  his  exact 

reason . 

BY  MR.  CASE: 

Q  But  your  association  with  the  citizenship 
question  is  with  the  David  Vitter  amendment  of 

2009  ? 

A  That's  --  that  --  my  association? 

Q  You  understand  -- 

A  I  recall  that  that  happened,  yes. 

Q  Do  you  recall  any  groups  that  are 
associated  with  voting  rights  having  support  for 

the  citizenship  question  on  the  census? 

®  No. 
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Q  Did  you  reach  out  to  any  groups  or  people 
who  have  experience  enforcing  the  Voting  Rights 
Act  while  looking  for  people  to  speak  to  -- 

MS.  BAILEY:  Objection.  Asked  and 

answered.  401/403 


THE  WITNESS:  I  did  not. 

BY  MR.  CASE: 

Q  One  of  the  other  people  I  believe 
mentioned  in  the  email  thread  was  Mr.  Camorrota. 
Does  that  name  sound  familiar  to  you? 

A  From  this  morning,  yeah. 

Q  Yeah.  And  what  organization  is  he 
associated  with? 

A  I  believe  Heritage. 

Q  Is  he  also  associated  at  some  point  with 
the  Center  for  Immigration  Studies? 

A  I  -  -  that  seems  to  ring  a  bell,  yes. 

Q  Do  you  know  the  Center  for  Immigration 
Studies  ? 

A  Not  intimately,  no. 

Q  Do  you  understand  them  to  be  a  group  that 
is  supportive  of  enforcing  the  Voting  Rights  Act? 
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MR.  CASE:  Can  I  ask  just  one  question 

based  on  that? 

FURTHER  EXAMINATION  BY  MR.  CASE: 


Q 

You 

testified  that  the  process  is  for  the 

short 

form  . 

Is  there  any  reason  that  there  should 

be 

MS  . 

BAILEY:  Mi scharact er i zes  testimony. 

MR  . 

CASE:  I'm  sorry. 

BY 

MR  . 

CASE  : 

Q 

Tell 

me  what  you  understood  the  answer  to 

be  there  about  the  five-step  process. 

A  So  we've  not  entertained  additions  to  the 
long  form  of  the  census.  The  process  was  for  the 
census  generally  --  I  mean,  the  short  form.  So 
prior  to  the  ACS,  people  requested  new  questions, 
they  were  put  on  the  long  form,  not  on  the  short 
form.  The  short  form  has  gotten  shorter  over  the 
years,  not  longer. 

Q  Is  there  any  reason  to  engage  a  less 
robust  process  for  the  short-form  census  than  for 

the  long-form  census?  401/403 

m  no. 
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ACKNOWLEDGEMENT  OF  DEPONENT 
I,  DR.  RON  JARMIN,  do  hereby  acknowledge  I 
have  read  and  examined  the  foregoing  pages  of 
testimony,  and  the  same  is  a  true,  correct  and 
complete  transcription  of  the  testimony  given  by 
me,  and  any  changes  or  corrections,  if  any,  appear 
in  the  attached  errata  sheet  signed  by  me. 


Date  DR.  RON  JARMIN 

Kate  Bailey,  Esquire 
U.S.  DEPARTMENT  OF  JUSTICE 
20  Massachusetts  Avenue 
Washington,  D.C.  20530 

IN  RE:  New  York  Immigration  Coalition,  et  al . ,  v. 

United  States  Department  of  Commerce,  et  al . 
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UNITED  STATES  DISTRICT  COURT 
SOUTHERN  DISTRICT  OF  NEW  YORK 


NEW  YORK  IMMIGRATION  COALITION,  ET  AL . , 


Plaintiffs, 

vs.  Case  No.  1 :  1 8  -  CF -  0 5 0 2 5  - JMF 

UNITED  STATES  DEPARTMENT  OF  COMMERCE,  ET  AL . , 

Defendant  s . 


Washington,  D.C. 

Tuesday,  August  28,  2018 


Deposition  of: 

KAREN  DUNN  KELLEY 


Global 
Objection: 
401; 403 


called  for  oral  examination  by  counsel  for 
Plaintiffs,  pursuant  to  notice,  at  the  office  of 
Arnold  &  Porter,  601  Massachusetts  Avenue  NW , 
Washington,  D.C.,  before  KAREN  LYNN  JORGENSON, 
RPR,  CSR,  CCR  of  Capital  Reporting  Company, 
beginning  at  9:04  a.m.,  when  were  present  on 
behalf  of  the  respective  parties: 

Veritext  Legal  Solutions 

Mid-Atlantic  Region 
1250  Eye  Street  NW  -  Suite  350 
Washington,  D.C.  20005 
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Caroline  Kelly,  Esquire 
ARNOLD  &  PORTER 


Perry  Grossman,  Esquire 

New  York  Civil  Liberties  Union 


On  behalf  of  Kravitz  Plaintiffs: 
Daniel  Grant,  Esquire 
COVINGTON  &  BURLINGTON 


On  behalf  of  Los  Angeles  Unified  School  District: 
Keith  Yeomans,  Esquire  (Telephonically) 
DANIELS  WOLIVER  KELLEY 
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Long  Beach,  California  90802 
(562)  366-8500 

kyeomans@dwkesq . com 
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On  behalf  of  County  of  Los  Angeles: 

David  I.  Holtzman,  Esquire 
HOLLAND  &  KNIGHT 
50  California  Street 
Suite  2800 

San  Francisco,  California  94111 

(415)  743-6909 

david . hoi t zman@hkl aw . com 

On  behalf  of  Lupe  Plaintiffs: 

Andrea  Senteno,  Esquire  (Telephonically ) 
MALDEF 


Niyati  Shah,  Esquire 
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On  behalf  of  City  of  San  Jose  &  Black  Alliance  for 
Just  Immigration: 
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On  behalf  of  State  of  California: 

Gabrielle  Boutin,  Esquire 

R.  Matthew  Wise,  Esquire  ( Telephonical ly ) 

DEPARTMENT  OF  JUSTICE  OFFICE  OF  THE  ATTORNEY 

GENERAL 

1300  I  Street 

P.O.  Box  944255 

Sacramento,  California  94244 

(916)  210-6053 

gabr iel le . bout in@do j .ca.gov 
mat thew . wi se@do j .ca.gov 

On  behalf  of  State  of  New  York: 

Elena  Goldstein,  Esquire 
Matthew  Colangelo,  Esquire 
Alex  Finkelstein,  Esquire 

ASSISTANT  ATTORNEY  GENERAL,  ENVIRONMENTAL 


PROTECTION  BUREAU 


On  behalf  of  Defendants: 

Kate  Bailey,  Esquire 
Joshua  Gardner,  Esquire 
U.S.  DEPARTMENT  OF  JUSTICE 
20  Massachusetts  Avenue 
Washington,  D.C.  20530 
(202)  305-9802 

kate . bailey@usdo j .gov 
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Michael  Cannon,  Esquire 

David  M.S.  D e wh i r s t , E s qu i r e 

U.S.  DEPARTMENT  OF  COMMERCE,  OFFICE  OF 

ASSISTANT  GENERAL  COUNSEL  FOR  FINANCE 

LITIGATION 

1401  Constitution  Avenue,  NW 
Room  5890 

Washington,  D.C.  20230 
(202)  482-5395 

mcannon@doc . gov 
ddewhirst@doc .gov 
Michael  Walsh,  Jr.,  Esquire 
DEPUTY  GENERAL  COUNSEL 
1401  Constitution  Avenue,  NW 
Washington,  D.C.  20230 
(2  02 )  4  82  -4772 

mwal sh@doc . gov 
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PROCEEDINGS 


WHEREUPON, 

VIDEOGRAPHER :  Good  morning.  We  are 

going  on  the  record  at  9:04  a.m.  on  Tuesday, 

August  28,  2018.  Please  note  that  the  microphones 

are  sensitive  and  may  pick  up  whispering,  private 
conversations  and  cellular  interference.  Please 
turn  off  all  cell  phones  and  place  them  away  from 
the  microphones,  as  they  can  interfere  with  the 
deposition  audio.  Audio  and  video  recording  will 
continue  to  take  place  unless  all  parties  agree  to 
go  off  the  record. 

This  is  Media  Unit  1  of  the  deposition  of 
Karen  Dunn  Kelley  taken  by  counsel  for  the 
plaintiff  in  the  matter  of  New  York  Immigration 
Coalition,  et  al . ,  versus  U.S.  Department  of 
Commerce,  et  al .  This  case  is  filed  in  the  U.S. 
District  Court  for  Southern  District  of  New  York. 
This  deposition  is  held  at  the  law  offices  of 
Arnold  &  Porter  located  at  601  Massachusetts 
Avenue  Northwest,  Washington,  D.C.  20001. 

My  name  is  Dan  Reidy  from  the  firm 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2  0 

2  1 

22 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  10  of  195 


Page  9 


Veritext  Legal  Solutions,  and  I'm  the 
videographer .  The  court  reporter  is 
Karen  Jorgenson  from  the  firm  Veritext  Legal 
Solutions . 


I  am  not  authorized  to  adminis 
oath.  I  am  not  related  to  any  party  i 
action,  nor  am  I  financially  intereste 
outcome.  Also,  counsels'  appearances 
noted  on  the  stenographic  record  rathe 
orally  at  this  time. 

Will  the  court  reporter  please 
the  witness? 

KAREN  DUNN  KELLEY, 


ter  an 
n  this 
d  in  the 
will  be 
r  than 

swear  in 

Global 

Objection: 

401;  403 


called  as  a 

witness, 

and  having  been 

f 

irst  duly 

sworn,  was 

examined 

and  testified  as 

f 

oil ows : 

THE 

WITNESS : 

Yes ,  I  do . 

EXAMINATION  BY  MR.  GROSSI: 

Q  Good  morning,  Secretary  Kelley.  We  met 
briefly  in  the  hall.  But  for  the  record,  my  name 
is  Peter  Grossi,  and  I'm  an  attorney  here  with 
Arnold  &  Porter.  And  I'm  going  to  be  leading  off 
this  morning.  We  represent  the  plaintiffs,  the 
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just  said? 

You're  good.  And  I  just  would  like  to 
say  good  morning.  I  think  I  said  good  morning  to 
each  of  you,  but  I  did  miss  one  or  two  as  I 
came  --  as  you  came  in.  So  if  I  missed  you,  I 
apologize  and  good  morning. 

BY  MR .  GROSSI : 


Q  That's  okay.  Lots  a  people. 

A  Yes.  A  lot  of  people. 

Q  So  let's  begin  a  little  bit  with  your 
background,  for  the  record. 

A  Yes. 

Q  So  I  understand  you  graduated  with  a  BS 
degree  from  the  College  of  Commerce  and  Finance  at 
Villanova  University? 

A  Yes,  I  did. 

Q  And  you  then  pretty  much  started  in  the 
investment  business  in  1982  with  Drexel  Burnham? 

A  Yes ,  sir . 

Q  And  then  you  joined  a  different  firm, 
Federated  Investors  in  1986;  is  that  right? 

®  Yes. 
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Then  in  1989,  you  joined  a  firm  known  as 


Invesco,  correct? 

A  Not  -  -  no . 

Q  Okay.  Clarify,  please. 

A  I  joined  a  legacy  firm  called 
AIM  Management,  which,  through  a  series  of  mergers 
and  acquisitions  became  Invesco  when  I  left.  But 

when  I  started  in  1986,  it  was  AIM  Management. 

Q  Okay.  Thank  you  for  the  clarification. 

You  then  worked  at  either  AIM  or  Invesco 
itself  until  fairly  recently,  2017? 

A  Yes.  I  --  from  the  time  I  started  AIM 
through  its  legacy  companies  until  I  left  last 
summer . 


Q  Okay.  You  initially  started  as  a  money 
market  portfolio  manager? 

A  Yes.  Money  market  and  government 
portfolio . 

Q  But  by  the  end,  you  hold  --  held  various 
positions  and,  ultimately,  were  in  senior 
management  of  Invesco;  is  that  correct? 

A  That  is  correct. 
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have  you  ever  had  training  and  experience  in 
conducting  surveys  -- 

A  No  . 

Q  --  of  the  public? 

Let  me  finish. 

Okay.  Let  me  ask  now  a  little  bit  about 
your  early  -  - 

A  So  excuse  me.  Could  you  please  then 
repeat  that  whole  question  so  I  -- 

Q  Sure . 

A  --  I  did  not  interrupt  you.  That  was 
rude.  I  apologize. 

Q  No .  Not  at  all. 

Did  you  ever  have  any  training  or 
experience  in  conducting  surveys  of  the  public? 


A  No  . 

Q  Okay.  Now,  let  me  ask  about  your 
relationship  with  now  Secretary  Ross.  Origina 
it  was  Mr.  Ross  when  you  met  him,  right? 

A  Yes. 


Q  Okay.  And  did  you  first  meet  him  in 
about  2006  when  his  company  was  folded  in  or 
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became 

part  of  Invesco? 

© 

Yes  .) 

Q  You  didn't  know  him  before  then? 

A  I  might  have  met  him  or  been 

at  a  panel;: 

with  him  or  an  event  with  him,  but  I 

did  not  know 

him§ 

Q  OkayP  And  his  company  was  an 

investment 

company  that  became  part  of  Invesco? 

A  Yes. 


Q> 

And  you  worked  with 

him  while 

you 

were  at 

Invesco 

,  correct? 

N 

Yes.|  it  would  --  I  ’ 

would  like 

you 

to 

clarify 

the  word  "with." 

Q> 

Okay.  Specifically 

around  2008, 

2009  in 

the  financial  crisis,  did  you  do  a  great  deal  of 
work  with  him  in  various  deals? 

A  Yes.  I  did  not  work  within  his  silo  or 
his  company,  but  we  actually  did  partner  on 
certain  aspects  in  particular  during  the  financial 

crisis,  yes. 

Q  Okay.  Good. 

You  attended  meetings,  I  guess,  when  he 
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A  No.  She  did  not  stay  on  throughout  that 
whole  time . 

Q  About  how  long  did  she  stay  on? 

A  I  don't  remember,  sir. 

Q  Okay.  Fair  enough. 

Now,  I  would  like  to  switch  a  little  bit 
to  your  nomination,  which  brings  us  here,  your 

nomination  for  --  to  become  Under  Secretary  of 

Commerce  for  Economic  Affairs. 

That  was  formally  announced  by  the 
president  on  May  25,  2017? 

I'm  not  going  to  hold  you  to  the  date. 

A  Okay.  Then  the  answer  is  yes,  it  was 
announced  --  I  would  not  --  I  would  not  swear  to 
that  date . 

Q  Okay.  Fair  enough.  And  I  wanted  to  ask 
you  a  little  bit,  because  I'm  assuming  that  you, 
obviously,  heard  about  the  possibility  and  then 
agreed  to  take  the  position  earlier.  So  let  me 
back  up. 

When  were  you  first  approached  or  when 
did  you  first  get  any  inkling  that  they  might  want 
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Q  Do  you  recall  around  that  time  having 
conversations  with  Mr.  --  then  Mr.  Ross  or 
Secretary  Ross? 

A  I  --  I  don't  have  a  time  reference.  I 
apologize . 

Q  So  you  don't  really  have  a  clear 
recollection  of  one  particular  interaction,  maybe 

by  phone  or  in  person,  where  he  said  something 

like  the  job  we  have  in  mind  is  Under  Secretary 

for  Economic  Affairs? 

A  After  he  was  the  Secretary,  he  clarified 
that  that  was  the  position  he  would  want  for  me  to 
take  . 

Q  Did  he  send  you  any  paperwork  or  any 
information  about  what  that  Under  Secretary  did? 

A  I  was  --  I  had  all  of  the  requisite 
information  that  was  on  the  website  on  --  you 
know,  on  the  Commerce  Department  websites  and 
those  things,  and  I  had  certainly  done  a 
tremendous  amount  of  homework  -- 
Q  Okay .  Sure . 

A  --  on  that  position  -- 
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Q  Absolutely. 

A  --  once  we  discussed  it. 

Q  And  do  you  remember  before  you  were  even 
nominated,  discussing  with  Secretary  Ross  the 
specific  responsibilities  or  jurisdiction  of  the 
Under  Secretary  For  Economic  Affairs? 

A  I  don't  recall. 

Q  Okay.  When  do  you  think  it  was  the  first 
time  that  you  found  out  that  one  of  the  three 

branches  that  the  Under  Secretary  supervises  is 

the  Census  Bureau? 


A  Early  on,  early  on. 

Q  Sure.  I  mean,  one  of  --  there  are  just 
three  major  branches,  right,  that  the  Under 
Secretary  For  Economic  Affairs  supervises? 

A  Yes .  Yes . 

Q  Al 1  right . 

A  Well,  it's  really  --  it  supervisors  ESA, 

and  ESA  supervises  two  branches. 

Q  Fair  enough. 

A  So  I  don't  want  to  --  a  little  bit  of 
semantics,  but  there  is  a  nuance  difference,  and 
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so  I  don't  want  to  misrepresent. 

Q  Okay.  I  appreciate  that.  When  do  you 
think  it  first  occurred  to  you  that  this  would  be 
an  important  job,  in  part,  because  Census  Bureau 
was  going  to  do  the  2020  census  and  fairly  soon 
you'd  be  involved  in  that  process? 

A  Oh,  absolutely  understood.  It  was  a  huge 
program,  and  it  was  a  management  responsibility. 

Q  And  you  understood  that  even  before  you 
were  officially  nominated? 

Go  ahead.  You  have  to  answer. 

A  Yes,  sir.  But  allow  me  to  say,  as  I  have 
learned  more,  it  has  certainly  --  the  gravity  of 
the  position  has  --  you  know,  I  always  recognized 
the  importance. 

Q  Sure.  Okay.  So  it's  fair  to  say  that  by 
the  spring  of  2017,  you  knew  you  were  going  to  be 
nominated  for  a  position  which  would  have,  among 

other  things,  significant  responsibility  for  the 

2020  census? 

A  Yes ,  sir. 

Q  Now,  when  do  you  think  you  first  talked 
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priorities,  you  were  talking  about  the  president, 
right  ? 

A  So  if  I  can  back  up,  I  need  to  clarify  my 
last  answer.  Because  we  --  you  said  that  I  went 
and  spoke  specifically  of  the  census  throughout 
the  rest  of  the  document,  and  that  is  not  correct. 
Because  I  also  indicate  economical  statistical 
programs,  which  have  --  would  have  included  BEA 
programs,  such  as  GDP  and  recreational  numbers  and 
things  like  that.  So  I  have  to  clarify  my 
original  answer  that  I  said  it  was  only  specific 
to  census.  That  is  not  true. 

Q  Let's  go  back  to  that  phrase  about,  "one 
of  his  priorities  is  effective  and  meaningful 
management  and  oversight  of  the  2020  census." 

The  context  there  was  one  of  the 
President's  priorities,  right? 

A  Yes .  The  -  - 

Q  How  did  you  learn  the  President's 
priorities  with  respect  to  the  census? 

A  When  I  interviewed  with  the  White  House 
under  PPO,  during  the  process  --  and  we  knew  what 
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the  role  was  at  that  point,  had  been  clarified. 

The  census  was  one  of  the  portfolio 
responsibilities  of  that  role,  and  they  said  that 

was  an  important  --  that  was  --  that  it  was 
important.  As  well  as  the  Secretary  reiterated 
that  that  was  a  priority  of  the  Department,  and  it 
was  priority. 

Q  And,  specifically,  it  was  a  priori  ty  of 
the  President,  it  was  one  of  his  priorities  was 

managing  the  2020  census,  right? 

3  Yes. 

Q  Okay.  What  specifically  did  you 
understand  the  President's  priorities  to  be  with 
respect  to  the  2020  census? 

A  Complete  and  accurate  count. 

Q  As  complete  and  as  accurate  as  it  could 

be  ? 

A  Complete  and  accurate. 

Q  And  you  always  understood  sometime  in 
that  spring  or  summer,  that  one  of  the  priorities 

of  the  White  House  was  adding  a  citizenship 
question,  correct? 
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MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  I  said  that  I  learned  it 

was  a  priority  of  the  Secretary's. 

BY  MR .  GROSSI : 

Q  Okay.  Did  you  --  did  the  Secretary  tell 
you  that  he  was  interested  in  it,  in  part,  because 

it  was  also  one  of  the  President's  priorities  or 

perhaps  he  used  the  phrase  the  White  House's 

priorities? 

A  No. 


Q>  He 

never 

',  ever  has 

told  you  that  one  of 

his 

reasons 

for 

wanting  the 

census  question  added 

was 

because 

the 

White  House 

staff  thought  that  was 

a  good  idea? 

3  No. 

Q  Never? 

A  Not  to  my  recollection,  no. 

Q  Do  you  think  it's  possible  and  you  just 


don't  recall  at  this  moment? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  No,  not  --  not  to  my 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  22  of  195 


<s 

® 

© 

© 

© 

© 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  40 


recollection . 
BY  MR .  GROSSI : 


IQ 

You  talked  to  the  Secretary  quite  a  bit 

about 

the  census  --  citizenship  question  over  the 

year , 

right  ? 

MR.  GARDNER:  Objection.  Lack  of 

foundation  .} 

BY  MR  . 

GROSSI 

IQ 

Well,  you  have  talked  to  the  Secretary 

about 

adding  the  citizenship  question,  correct?} 

m 

Yes  .}  Correct  . 

© 

How  often  would  you  say? 

<A 

In  May  --  and  I  apologize  if  this  is  a 

§L  i  1 1 1  e 

long -winded . 

In  May,  after  the  GAO  report,  and  I  came 

in  August,  the  immediate  --  my  immediate 
responsibilities  were  to  address  the  issues  in 

that  GAO  report,  which  talked  about  the  budget, 

the  leadership  and  the  operational  readiness  and 

those  things.  And  there  --  we  were  also  at  that 
same  time  preparing  for  the  2018  end-to-end  test, 
which  started  this  past  April  1st. 
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So  as  I  came  in,  those  were  the 
priorities  we  --  we  spent  time  on  and  that  I 
operationally  spent  time  on  as  we  went  through 

when  I  started  my  work. 

So  I  would  suggest  to  you  between  August 
and  beginning  of  November,  we  spent  time  on  the 
lifecycle  cost,  the  lifecycle  budget,  the 

budgetary  issues. 

We  also  spent  a  tremendous  amount  of  time 
in  the  October,  beginning  of  November  --  November 

time  frame,  on  the  management  of  the  census, 
because  we  were  moving  from  research  and 
development  to  actual  execution,  if  you  will.  And 
so  we  spent  time  on  the  leadership  and  what  was 

happening  there . 

And  then,  thirdly,  we  spent  time 
throughout  that  entire  process  on  operational 

readiness,  systems  readiness,  responding  to  the 

GAO  report,  making  sure  we  were  prepared,  making 

sure  we  had  everything  in  line  to  start  the  test 

and  there  were  other  decisions  that  needed  to  be 
made.  So  at  --  I  did  know  the  citizenship 
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question  was  going  to  be  on  there,  but  that  was  an 
issue  that  I  didn't  need  to  deal  with  until  later 
on,  because  they  --  in  a  time  frame,  other  issues 

needed  to  get  addressed  immediately  -- 
Q  Okay. 

A  --  from  an  operational  perspective. 

Q  So  your  recollection  is  as  early  as  May, 
you  had  heard  about  the  citizenship  question,  but 

it  was  only  one  feature  of  an  overall  review  of 

the  census  that  kept  you  busy? 


A  And  -- 

MR.  GARDNER:  Objection. 

Mi scharact er i zes  the  witness's  testimony. 

BY  MR .  GROSSI : 

Q  Correct? 

A  No.  It  was  not  part  of  the  review  I  was 
doing  on  the  census  at  that  time. 

Q  But  you  knew  that  adding  a  citizenship 
question  was  something  that  Secretary  Ross  wanted 
to  do,  right? 

A  At  -  -  yes . 

Q  Okay? 
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various  responsibilities,  that  adding  a 
citizenship  question  was  a  topic  under  discussion, 
correct  ? 

A  I'm  sorry.  Please  repeat  the  question. 

Q  As  of  July  2017,  when  you  testified  to 
Congress,  you  knew  that  the  potential  of  adding  a 
citizenship  question  to  the  2020  decennial  census 

was  under  consideration  by  Secretary  Ross, 

correct  ? 

A  I  do  not  know  exactly  when  I  learned 

that.  It  is  very  plausible  I  did  know  it  by  that 
time  . 

Q  Okay.  Who  was  responsible  for  helping 
you  prepare  for  this  testimony  in  your  nomination 
process  at  Commerce? 

A  The  Legislative  Affairs  department  is 
responsible  for  helping  the  process.  And  so  in 
that  process,  I  was  assigned  three  individuals  to 
help  me  go  through  the  process.  And  those  three 
individuals  I  worked  --  I  worked  --  let's  say  four 
individuals,  one  was  the  senior,  but  assigned  the 
three,  four,  and  then  that  was  who  I  was  assigned. 
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A  They  were  all  public  documents.  They 
have  a  quarterly  review,  a  PMR  they  call  it,  for 
the  census.  On  a  quarterly  basis,  they  would  -- 
provided  me  all  those  public  documents  so  I  could 
review  them,  ask  questions,  and  then  they  provided 
me  the  websites  for  the  2020  census.  Census  has  a 
very  large  website,  and  so  they  provided  me  all 
the  website  information,  and  so  we  looked  at  that. 
I  was  only  provided  public  information. 

Q  Okay.  Let  me  have  this  exhibit  marked  as 
Exhibit  2 . 

(Plaintiffs'  Exhibit  2,  Email  chain,  was 

marked . ) 


BY  MR  . 

• 

GROSSI : 

Okay .) 

(Secretary  Kelley,  this  is  an  emai| 

chain , 

Exhibit 

2,  begins  with  the  Bates  1404  and 

runs  to  1406, 

and  like  all  of  those  email  chains  I 

think  we  'll  be 

doing  today,  it  goes  in  reverse 

order  .) 

As  you 

know,  they  keep  piling  on  top.| 

So  I'm 

going  to  go  to  the  end  first,  and 

ask  you  if  it  refreshes  your  recollection  that  on 

or  about  July  24,  2017  you  had  communicated  in 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  27  of  195 


© 


© 

© 


e 


10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


Page  48 

some  fashion  with  Mr.  Willard,  asking  for  a  review 
of  the  process  of  how  questions  are  created  and 
chosen  for  the  ACS .  Do  you  remember  making  that 
type  of  inquiry  through  Mr.  Willard? 

©  Yes. 

Q  Okay.  And  then  he  enlisted  the  help  of  a 
Victoria  Velkoff.  You  know  her?  Or  at  least  you 
know  her  now? 

A  I  know  her  now,  Tori . 

Q  Right . 

A  She  goes  by  Tori,  yes. 

Q  Tori.  And  she  works  at  Census? 

A  And,  in  fact,  I'm  sort  of  amazed  --  I'm 
saying,  oh,  there's  --  that  --  I  didn't  know  that 
was  Tori . 

THE  WITNESS:  Does  everybody  have  this 

paper  in  the  room? 

BY  MR .  GROSSI : 

Q  Anybody  who  has  it,  needs  it. 

And  then  Mr.  Willard  refined  his  request 
above  and  said,  "What  we  would  primarily  like  to 

discuss  with  you  today,  is  the"  --  "is  how  the 
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process  works  to  when  questions  are  discussed  and 

are  approved  to  be  used  on  the  ACS  and  also  those 


on  the  census  questionnaire." 

Does  that  refresh  your  recollection,  that 
one  of  the  things  that  you  discussed  with 

Ms.  Velkoff,  perhaps,  and  Mr.  Willard,  in 
July  2017,  was  specifically  how  questions  are 

added  to  a  decennial  census  questionnaire? 


A  Yes. 

Q  Okay.  So  we're  clear,  that  as  of  late 
July  2017,  you  had  a  specific  interest  in  how  a 
question  would  be  added  to  the  decennial  census, 


correct  ? 

A  As  it  applied  to  a  particular  topic  that 
was  being  discussed. 

Q  And  what  topic  was  that? 

A  The  SOGI  topic . 

Q  Just  the  SOGI  topic? 

3  Yes  . 

Q  You  didn't  know  that  they  were  also 
dealing  at  that  same  time  with  a  citizenship 
question? 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  29  of  195 


<s 

© 

© 

© 

© 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  50 


i  -i§ 


MR.  GARDNER:  Objection  to  form. 

THE  WITNESS:  I  was  -- 

BY  MR .  GROSSI : 

Q  Is  that  your  testimony? 

A  I  was  dealing  --  this  has  to  do  with  the 
SOGI  question. 

And  would  you  like  me  to  explain? 

Q  I  don't  need  to  know  about  that.  I  just 
need  to  make  it  clear  that  your  conversation  was 

also  at  a  time  when  you  knew  they  were  thinking 
about  adding  a  citizenship  question,  as  well. 

MR.  GARDNER:  Objection. 

Mischaracter i zes  the  witness's  prior  testimony. 

BY  MR .  GROSSI : 

Q  I  mean,  it  can  be  both,  Sec-  -j) 

Ms .  Madam  Secretary? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  Sir,  you're  going  to  have 

to  go  back.  Because  you're  starting  to  tie  things 
together  with  ends  and  --  you  know,  ands  and  buts 

that  I'm  not  following. 
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This  topic,  let  me  be  very  clear,  had  to 
do  with  the  SOGI  issue.  I  was  going  to  be  --  I 
was  going  to  be  asked  a  SOGI  question  on  the  --  at 

the  testimony.  There  was  a  --  the  topics  --  and 
I'm  sorry  if  I'm  boring  you  and  you  all  know 

this  --  the  topics  for  inclusion  in  the  census 
need  to  be  given  the  March  prior,  so  not  March  of 

'18  but  March  of  -- 
©  '  19? 


17  . 


BY  MR .  GROSSI : 

Q  '17,  right. 

A  And  there  was  an  issue  whether  there 
would  be  a  SOGI  question  or  not.  And  when  I  was 
told  I  was  going  to  be  asked  about  that,  I  said  I 
would  like  to  know  the  process.  Topics  go  on.  I 
did  not  know  the  details  to  know  how  the  topics 


get  put 


on 


it,  and  then  it's  a  year  later,  the 


questions  get  put  on  it,  and  how  does  that  work? 

And  I  asked  for  that  information  in  regard  to  the 

SOGI  question. 

Q  Were  you  also  advised  that  at  that  point 
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in  time,  Mr.  Ross  --  Secretary  Ross  was  being 

approached  by  various  people  to  put  a  citizenship 
question  on  -  - 


©  No. 

Q  --  the  2020  census? 

You're  very  confident  that  he  never  told 
you  that? 

A  I  don't  know.  And  I've  repeated  that.  I 
don't  know  when  I  learned  that  information.  And 
I'm  very  sorry  I  don't,  but  I  don't. 

Q  Okay.  Let's  see  if  we  can  maybe  do  a 
little  refreshing. 


I'm  marking  as  Exhibit  3, 

Bates  Number  0763-64,  which  is  an  email  chain, 
again,  that  runs  from  July  14,  2017  to 

July  24,  2017. 


(Plaintiffs'  Exhibit  3,  Email  chain,  was 

marked . ) 

BY  MR .  GROSSI : 

Q  Before  we  begin  this,  just  one  quick 
follow-up  question  on  the  last  bit  of  testimony. 

Was  that  -  - 
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A  May  I  finish  reading  this? 

Q  Oh.  I'm  sorry.  Go  ahead. 

A  Yes ,  sir . 

Q  Before  we  turn  to  the  exhibit,  I  just 
want  to  follow  up  on  one  thing. 

The  SOGI  topic  that  you  mentioned  a 
moment  ago,  was  that  topic  being  considered  and 

included  in  the  ACS  or  also  in  the  decennial 
census  ? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  I  was  not  there  at  the 

time,  but  there  was  a  discussion  at  the  time  that 
the  information  was  going  on  the  topics  as  to 
whether  or  not  that  would  be  a  topic  back  in 

March  of  '17  that  would  be  put  forth  when  the 
topics  are  put  forth. 

BY  MR .  GROSSI : 

Q  For  the  --  for  the  ACS  study? 

A  I  don't  know  which  --  which,  but  that  was 

pulled  as  a  topic  being  discussed. 


Okay. 

And,  therefore,  there  was  a  discussion 
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about  the  SOGI  issue  and  how  it  would  --  why  it 
was  pulled,  why  it  was  not  pulled,  why  it  was  on 
there.  There  was  a  whole  myriad  of  discussion 
around  it.  Of  course,  I  knew  nothing  about  that 
topic.  So  I,  just  for  an  educational  purpose, 
said  if  I'm  going  to  ask,  I  wanted  to  learn  how 
this  works.  Going  from  a  topic  to  inclusion  on 
any  or  either,  it  didn't  matter  to  me.  How  does 
this  happen? 


Q  But  you're  not  testifying  that  you  were 
ever  told  that  the  SOGI  topic  would  be  included  on 
the  decennial  census,  correct? 

A  I  am  not  testifying  to  that. 

Q  And  so  when  Mr.  Willard  said  you  were 
interested  in  how  citizenship  --  how  questions 
were  added  to  the  decennial  census,  that  was 
somewhat  broader  than  the  SOGI  topic,  correct? 

A  No.  It  was  written  in  regards  to  the 
SOGI  topic . 

Q  Okay.  Let's  take  a  look  at  what's  been 
written  in  regard  to  Exhibit  3 . 

A  Yes  . 
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BY  MR .  GROSSI : 

Q  Okay.  Let  me  actually  turn  to  that. 

MR.  GARDNER:  Tell  you  what,  Counsel, 

before  we  go  to  the  next  document,  take  a  break? 
MR.  GROSSI:  Sure. 

MR.  GARDNER:  We've  been  going  about  an 

hour  . 


VIDEOGRAPHER :  This  concludes  Media  Unit 

Number  1.  The  time  on  the  record  is  10:06  a.m. 

We  are  off  the  record. 

(Off  the  record.) 

VIDEOGRAPHER:  This  begins  Media  Unit 

Number  2.  The  time  on  the  video  is  10:18  a.m.  We 
are  on  the  record. 

(Plaintiffs'  Exhibit  4,  Supplemental 
memorandum,  was  marked.  Plaintiffs'  Exhibit  5, 
Defendants'  objections,  was  marked.) 

BY  MR .  GROSSI : 

Q  Secretary  Kelley,  I'd  like  to  hand  you 
two  exhibits.  The  first  is  Exhibit  4,  which  is  a 
supplemental  memorandum  by  Secretary  of  Commerce 

Wilbur  Ross,  has  Bates  number  1321.  And  I  will 
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also  give  you  a  copy  as  Exhibit  5  of  the 
defendants'  objections  and  responses  to 
plaintiffs'  first  set  of  requests  of 
interrogatories.  And  I've  tabbed  Page  14,  and 
I'll  let  you  know  that  that's  the  only  page  I'll 
be  asking  you  about . 

MR.  GARDNER:  Peter,  you  said  14? 

BY  MR .  GROSSI : 

Q  Okay . 

A  No.  Where  on  -- 

Q  Just  on  the  bottom  -- 

A  Where  on  Page  14  do  you  want  me  to  -- 
Q  The  list  of  names  at  the  bottom,  and  I'll 
direct  your  attention  to  it  and  give  you  plenty  of 
time  . 


A 


The  list  of  names  at  the  bottom? 


Q  Yeah. 

A  Okay.  And  then  --  yes,  sir. 

Q  Okay.  Do  you  see  in  Exhibit  4,  this  is  a 


supplemental  memorandum?  Have  you  seen  this 
document  before? 

A  One  other  time. 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


0 

m 

m 

• 

§> 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  36  of  195 


Page  67 


When  was  that? 


A  Yesterday. 

Q  Okay.  Not  before  it  was  issued? 

A  No.  I  was  not  part  of  the  issuing  of 
this  . 

THE  WITNESS:  I'm  sorry.  Did  you  not 

hear  me?  I  --  did  you  hear  me?  I  apologize. 

Speak  up? 

MS.  BOUTIN:  Just  a  little  bit. 

THE  WITNESS:  I'm  sorry.  And  usually  I'm 

very  loud,  so  I  apologize.  I  -  -  I  -  - 
BY  MR .  GROSSI : 

Q  Do  you  know  why  this  supplemental 
memorandum  was  added  to  the  record  so  late  as  June 
of  this  year? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  To  supplement  the 

information  is  my  assumption. 

BY  MR .  GROSSI : 

Q  The  information  that  Congress  was 
concerned  about  after  they  learned  that  people, 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  37  of  195 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  68 

other  Census  and  Commerce  Department  officials, 
had  talked  about  the  citizenship  question, 
correct  ? 

MR.  GARDNER:  Objection.  Lack  of 

f  ounda t ion . 

THE  WITNESS:  To  supplement  the 

memorandum  of  the  Secretary  regarding  the 
administrative  record. 

BY  MR .  GROSS  I  : 

Q  You  were  involved  in  that  original 
memorandum,  correct,  March  26th? 

A  Which  memorandum  are  you  speaking,  sir? 
Q  The  March  26,  2018  memorandum  of 


d 


e  c l s l on 


A  The  decision  memorandum  to  me. 

Q  Okay.  Right.  But  you  were  also 
involved  --  you  were  actually  involved  in  its 
preparation,  correct? 

A  I  was  involved  in  the  proofing,  not  the 
pr epar at  ion . 

Q  Okay.  You  didn't  actually  draft  any 
portions  of  it? 
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A  No. 

Q  You  weren't  asked  for  your  input  before 
it  was  essentially  put  in  the  final  form? 

A  I  --  I  looked  at  it  over  the  few  days 
before  it  was  released,  in  proofing  it. 

Q  What  changes  did  you  make? 

A  I  don't  remember.  Minor  changes.  I 
don't  remember  anything  substantive. 

Q  How  about  any  other  people  in  the 
Census  Bureau,  did  they  make  any  changes? 

A  The  Census  Bureau? 


Q  Yes. 

A  The  Census  Bureau  made  a  few  --  a  few 
changes,  but,  again,  nothing  substantial. 

Q  They  had  not  been  involved  in  drafting 
it,  correct? 

A  Could  -  - 


MR.  GARDNER:  Objection  to  form. 

THE  WITNESS:  Could  you  define  the  word 

drafting?  To  me,  anything  up  to  a  final  form  is 
still  in  draft.  So  you're  --  I  don't  want  to  get 
balled  up  with  your  nomenclature.  To  me,  anything 
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A  In  preparation  for  my  --  my  hearing. 

Q  Okay.  And  you  --  did  you  communicate 

with  any  of  those  people  by  email? 

A  No.  They  were  communicated  by  --  with 
the  people  at  --  the  four  people  that  worked  with 
me.  I  didn't  have  an  email  at  Commerce  at  that 
t  ime  . 


Q 

I nve  sco 
A 


I  understand.  You  had 
or  your  personal  email 
Right .  And  we  did  not 


an  email  at 
account  ? 

-  -  we  did  not 


emai 1 . 


Q 

right  ? 


But  we  haven't  checked  that  out  yet, 


A  Right . 

Q  Okay.  Well,  let  me  just  ask  about 
Exhibit  7,  in  the  hopes  it  might  refresh  your 
recollection  about  other  things. 

Do  you  recall  hearing,  perhaps  when  you 
came  in  in  late  August,  that  Secretary  Ross  was 

attempting  to  get  the  Department  of  Justice  to 

request  that  the  citizenship  question  be  added? 

And  maybe  it's  August,  maybe  it's  September  of 
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2017,  when  you  first  came  on  board. 

A  No.  I  was  not  aware  of  that|| 

Q  You  didn't  know  that  he  was  attempting  to 

get  people  at  the  Department  of  Justice  to  say 
they  wanted  a  citizenship  question? 

A  I  knew  he  was  in  conversation  with 
people,  but  you  said  that  he  was  trying  to  get 

them  to  do  something.  I  have  no  --  what  the 
Secretary  tried  to  get  people  to  do  or  try  to  do. 

Q  Is  that  another  question  that  we  could 
ask  Secretary  Ross  -- 

MR.  GARDNER:  Objection.  Form. 

BY  MR .  GROSSI : 

Q  --  best? 

MR.  GARDNER:  Calls  for  speculation. 

BY  MR .  GROSSI : 

Q  Would  Secretary  Ross  be  the  best  person 
to  ask  about  what  Secretary  Ross  was  doing  with 

the  Department  of  Justice  on  this  issue? 

A  I  would  always  say  that  --  best  to  ask 
the  person  that  you're  speaking  about  questioning. 
I  don't  exactly  know  how  to  answer  that.  I  mean, 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  41  of  195 


<s 

0 

3 

4 

5 

6 

0 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  90 

just  as  we  asked  Karen  what  I  said,  which  was  on 
the  record. 

Q  Let  me  have  marked  the  next  exhibit. 
(Plaintiffs'  Exhibit  8,  Email,  was 

marked . ) 

BY  MR .  GROSSI : 

Q  We're  marking  as  Exhibit  8  a 
memorandum  --  I'm  sorry  --  an  email.  The  top  one 
of  which  is  dated  August  16,  2017. 

Now,  this  email  indicates  that 
Mr.  Earl  Comstock  wrote  to  Secretary  Ross  on 
August  11th  and  he  stated,  quote,  per  your 
request,  here  is  a  draft  memo  on  the  citizenship 
question  that  James  Uthmeier  in  the  Office  of 

General  Counsel  prepared  and  I  reviewed.  Once  you 
have  had  a  chance  to  review,  we  should  discuss  so 
we  can  refine  the  memo  to  better  address  any 
issues . 

And  it  appears  that  Ms.  Teramoto  then 
followed  up  on  that  by  saying  that  Peter  Davidson 

and  Karen  Dunn  Kelley  will  both  be  here  Monday. 

Let's  spend  15  minutes  together  and  sort  this  out. 
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And  then  Mr.  Comstock  responded  to 
Ms.  Teramoto  and  to  Secretary  Ross  by  copy  saying, 
"Thanks,  Wendy,  that  works  for  me." 

Now,  Wednesday  was  August  16th,  and  I'll 
represent  that  the  Monday  was  August  20th.  Is 
that  consistent  with  your  recollection  that  you 
came  in  on  August  20th  and  had  a  discussion  about 
various  things? 

MR.  GARDNER:  I  think  your  math  is  wrong. 

THE  WITNESS:  Sir,  I  think  it  was  the 

21st  . 


MR.  GARDNER:  The  21st. 

THE  WITNESS:  August  21st.  Or  I  said  the 

wrong  date  before,  as  well,  so  we  have  to  correct 
Monday  --  Monday  was  the  21st. 

BY  MR .  GROSSI : 

Q  You're  right.  Absolutely  right. 

So  Monday  was  the  21st,  and  that's  the 
day  you  came  in  and  assumed  your  position,  okay. 

And  so  you  discussed  with  them  on 
August  the  21st,  among  other  things,  I'm  sure,  the 
draft  memo  on  the  citizenship  question  that  had 
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been  prepared  for  Secretary  Ross,  correct? 

A  I  do  not  recall  any  conversations  like 
that  . 

Q  Do  you  think  that  might  have  been  the 
first  time  you  really  got  into  the  details  of 

adding  it? 

A  I  don't  recall  a  conversation  about  it. 
Q  Okay.  But  you  wouldn't  deny  that  as  of 
August  21st,  you  had  been  briefed  on  the 


citizenship  issue? 

MR.  GARDNER:  Objection.  Mi s character i ze 


the  witness's  testimony. 

THE  WITNESS:  As  I  said,  I  do  not, 

unfortunately,  remember  when  I  first  learned  about 

it.  It  is  possible.  I'm  not  denying  it.  I'm  not 
confirming  it.  I  just  don't  know.  I  wish  I 
could  --  I  wish  I  could  tell  you.  I  just  don't 
know  . 


BY  MR .  GROSSI : 

Q  Did  you  receive  memoranda  about  the 
citizenship  question,  and  that's  a  shorthand  of, 
obviously,  adding  a  citizenship  question  to  the 
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BY  MR.  GROSSI 


Q  Were  you  relying  on  the  experts  in  the 
Census  Bureau? 

A  I  was  not  relying  on  anything,  but  I  rely 
heavily  on  the  experts  at  the  Census  Department 
for  many  things.  But  in  terms  of  your  question, 
was  I  relying  on  it  for  the  citizenship  question? 
That  preassumes  that  I'm  answering  the 
question  --  I'm  making  the  decision,  and  I  was  not 
making  the  decision. 

Q  Other  than  Secretary  Ross,  as  the 
Secretary,  and  the  people  in  the  Census  Bureau,  as 
the  experts,  who  else  decided  who  else  made 
recommendations  concerning  whether  or  not  there 
should  be  a  citizenship  question? 

A  In  October  --  in  December,  when  this 
came,  that  the  question  needed  to  be  evaluated  and 
a  discussion  about  whether  the  question  would  be 

on  the  2020  --  2020  form  of  questions  going  to 

Congress  in  March  of  '18,  I  spoke  to  the  senior 

people  at  the  Census,  the  senior  team.  And  I 
said,  we  have  this  letter.  We  need  to  now  give 
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<s 

the  Secretary  all  the  information.}  He  needs  to 

® 

make  this  decision.  And  there  are  pieces  of  it, 

© 

and  what  is  your  recommendation?)  And  when  we 

© 

spoke  to  them,  we  said  at  the  top  of  the  house, 

© 

there  needed  to  be  a  legal  review.}  There  needed 

© 

to  be  a  technical/operat ional  review  and  a  policy 

© 

position.  Those  were  the  three  major  things  that 

© 

needed  to  take  place. 

© 

Obviously,  the  legal  review  being  done  by 

10 

the  legal  department.  The  Census  handling  the 

11 

technical  and  operational  --  technical  or 

12 

operational,  whatever  term  you  prefer,  review,  and 

13 

the  combination  of  those  plus  auxiliary 

14 

information  that  would  be  provided  would  create 

15 

the  ability  for  the  Secretary  to  make  a  policy 

16 

position  on  that. 

17 

Q  And  that  was  something  you  did  in 

18 

December  of  2017,  after  you  received  a  letter  from 

19 

the  Department  of  Justice;  is  that  right? 

20 

A  All  of  those  things? 

21 

Ql  ies  | 

22 

A  What  we  did  in  December  and  at  --  what  we 
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1 

did  in  December  is  came  up  with  a  strategy  on  how 

2 

to  --  how  to  work  through  this  process,  working 

3 

very  much  with  Census,  because  I  went  to  them  and 

4 

said,  have  we  done  this  before  --  you  know,  you 

5 

always  go  back,  have  we  done  this  before,  how  do 

6 

you  do  it,  what  do  we  think  about  it?  And,  of: 

B 

course,  the  answer  is  no,  this  really  --  there  was 

0 

not  precedence  on  it . 

9 

lAnd  that's  where  we  said,  okay,  at  the 

10 

top  of  the  house  has  to  have  a  legal  review,  a 

fill 

technical/operat ional  review  and  then  that  leads 

12 

to  a  policy  decision  or  policy  review. 

11 

And  so  we  then  said  okay,  if,  in  fact| 

M 

the  question  needs  to  be  to  Congress,  by  law,  on 

|5 

March  31st,  which  --  and  not  that  I  want  you  to 

M 

think  I'm  a  walking  calendar,  because  I've  already) 

It 

made  mistakes  --  but  March  31st  was  the  date  that 

|8 

,it  has  to  legally  be  there,  that  happened  to  be 

i|9 

Good  Friday®  (So  for  courtesy,  you  would  bring  i 1 1 

20 

to  them  on  the  Thursday.)  So  we  sort  of  walked 

It 

back  and  said,  what  are  we  going  to  do  over  the 

22 

next  months? 
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Q  Or  did  you? 

A  I  don't  recall. 

Q  Do  you  think  you  might  have  discussed 
with  it  Mr.  Jarmin? 

A  We  certainly  laid  out  what  events  had  to 
take  place  through  next  March,  and  we  sort  of 
looked  at  that  big  timeline  of  what  had  to  happen. 
And  when  the  conversations  of  the  questions  needed 
to  get  to  Congress  by  the  31st,  I  can't  recall  if 
there  was  a  discussion  on  that. 


Q  Let  me  be  very  clear.  You  testified  a 
moment  ago,  I  thought,  that  it  was  the 
Department  of  Justice  letter  in  December  that 
prompted  you  to  call  in  Mr.  Jarmin  and  others  in 

the  Census  Bureau  and  ask  for  their  input  on  the 
citizenship  question,  correct? 

A  It  was  that  letter  that  --  that  we  then 
sat  with  the  people  from  the  Census  Bureau  to  say, 


it's  coming  up  in  March  now.  We've  got  this 
letter.  We  need  to  address  how  do  we  do  this, 
what  is  the  process  that  would  take  place  and  the 
strategy  around  how  to  make  this  happen. 
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exhibit . 

({Plaintiffs'  Exhibit  9,  Email,  was 

marked . ) 

BY  MR .  GROSSI : 

Q  Exhibit  9j) 

Exhibit  9  is  an  email  chain  that  begins) 

3 

on  August  29th  where  Mr.  Davidson  wrote  to 

8 

Mr.  Hernandez,  Comstock,  Uthmeier  and  other  names 

9 

that  have  been  blocked  out,  as  well  as  a  copy  to 

10 

Ms .  Teramot o . 

11 

A  Excuse  me®  iAre  they  other  names  or  are) 

12 

they  just  simply  the  email  addresses? 

u 

Q)  I  '  m  not  sure  .)  (I  really  don't  know| 

14 

It  says,  "The  Secretary  asked  to  set  up) 

11 

briefing"  --  "a  briefing  on  some  key  legal  issues 

M 

he  is  concerned  about.®  And  the  overall  subject 

M 

(line  is  census®  f'Can  we  get  something  on  thel 

M 

books  for  next  week  when  Izzy  returns®  II  can't) 

(19 

find  Karen  in  the  directory,  but  she  should  be 

20 

included,  as  well."  And  then  there  is  additional 

21 

information  about  scheduling  leading  to  an  email) 

22 

from  a  Chelsey  Neuhart  --  haus  to  various  people 
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indicating  that  she  wanted  to  confirm  that  the 
attendees  at  the  next  census  briefing  regarding 
legal  questions  should  be  Ms.  Teramoto, 

Mr.  Hernandez,  Mr.  Comstock,  Mr.  Uthmeier, 

Mr.  Davidson  and  you,  Ms.  --  Secretary  Kelley. 

Now,  we  have  not  been  provided  with  any 
information  about  what  the  subject  matter  was, 
other  than  it  has  been  produced  in  the  case.  And 


what  I  want  to  ask  you  is:  Do  you  recall  in  late 

August  2017,  attending  a  meeting  where  legal 

issues  involving  the  census  were  discussed? 

A  No.  I  do  not  recall  that. 

Q  Do  you  think  it's  possible  -- 
A  I  do  not  remember  is  what  I  said.  I 
apol ogi z  e . 

Q  Is  it  possible  that  one  of  those  legal 
issues  was  this  question  you  mentioned  about  the 

legal  implications  of  adding  a  citizenship 

question  to  the  census? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  Sir,  I  don't  remember  the 

meeting.  I  don't  know  that  the  meeting  got 
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1 

cancelled,  took  place,  whether  I  could  be  there  or) 

2 

not  be  there!  (So  for  me  to  speculate,  at  all,  asl 

© 

to  what  was  discussed  or  not  discussed  would  be  an| 

4 

erroneous  things.  I  just  have  no  recollection  ofl 

5 

this  whatsoever.  And  even  if  there  was  a  meeting|| 

6 

did  I  get  called  to  something  --  I  just  don't 

0 

know.  I  would  be  speculating  if  I  said  anything 

© 

to  this. 

® 

BY  MR .  GROSSI : 

ii 

Ql  lAnd  you  don't  recall  specifically  on  the 

u 

fast  page,  what  legal  issues  --  key  legal  issues 

12 

Secretary  Ross  was  interested  in  pertaining  to  the) 

11 

census  at  about  this  time?  Doesn't  refresh  your 

14 

recollection? 

11 

A  iNo,  it  does  not,  sir!  It  does  not  .)  I'm 

16 

sorryP  Sit  does  not. 

17 

Q  Let ' s  take  the  next  one . 

li 

•  (Plaintiffs '  Exhibit  10,  Email,  was 

19 

marked . ) 

20 

BY  MR.  GROSS  I 

It 

Ql  SJ  marked  as  Exhibit  10,  9799  and  9800  § 

22 

It's  an  email  sent  to  Karen  Kelley  on 
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December  5,  2017  from  Mr.  Willard.  The  subject  is 

items  to  cover  with  Izzy.  I'm  just  going  to  refer 
you  to  one  portion  of  it.  It  says,  "Karen,  please 
find  below  and  attached  a  list  of  items  to  cover 
with  Izzy  today." 

And  I'm  going  to  direct  your  attention  to 
the  11th  numbered  item  on  the  second  page,  which  I 

will  read  that  says,  Higgins  amendment:  House 
Rules  committee  considering  today,  at  4:00  p.m., 

an  amendment  that  would  block  all  fiscal  2018 
funding  for  the  2020  decennial  census  unless  the 
survey  includes  questions  about  residence, 
citizenship  and  immigration  status.  The  amendment 
comes  amid  concerns  that  the  2020  census  is 
already  in  danger  of  being  underfunded,  unquote. 

Do  you  recall  attending  a  meeting  and 
discussing  with  Mr.  Hernandez  and  others  the  issue 

of  adding  a  census  question  to  the  2020  census, 

either  in  context  of  the  Higgins  amendment  or 

anything  else  in  September  2017? 

A  Allow  me  to  take  a  look  at  this  email, 
please . 
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<s 

BY  MR .  GROSSI : 

2 

Q!  Sure.  My  question,  again,  is:  Whether 

3 

this  refreshes  your  recollection  that  on  or  about 

4 

September  5th,  you  were  meeting  with  various 

5 

people  at  the  Commerce  Department  to  talk  about t 

6 

among  other  things,  an  amendment  that  would  block 

0 

fiscal  funding  unless  a  citizenship  question  was 

0 

added  to  the  2020  census? 

9 

A|  (I  do  not  recall  this  document,  at  allj 

10 

but  at  the  beginning,  we  were  meeting  with  several) 

It 

people.  And,  in  fact,  you  can  see  in  here  it 

12 

says,  "Izzy  also  confirmed  that  there  is  a  3:30 

13 

p.m.  with  the  Secretary  to  discuss  the  budget," 

H 

which  I  said  has  --  a  big  topic  and  one  I  was 

15 

spending  a  lot  of  time  on.) 

16 

I  --  I  will  tell  you  that  there  were  a 

tt 

riot  of  topics  on  this  discussion  --  on  this 

14 

agenda,  and  I  cannot  confirm  or  deny  that  they 

i|9 

took  place  §  (The  meeting  was  scheduled  once  and 

20 

then  rescheduled,  so  I  couldn't  even  tell  you  that) 

It 

this  meeting  actually  took  place,  to  my 

22 

recollection^  (But  I'm  not  saying  to  you  these 
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1 

would  not  have  been  topics  we  would  havel 

discussed . 

3 

Q|  You  might  have  been  discussing  adding  a 

4 

citizenship  question  as  of  September  of  2017? 

5 

A|  Well,  if  we  went  through  this  agenda  and 

6 

actually  got  through  it  all,  we  would  certainly 

f 

have  been  discussing  the  Higgins  amendment,  which 

8 

would  have  made  sense,  because  you  would  have  been) 

9 

discussing  topical  news  on  the  --  on  the  census. 

10 

Q|  lAnd  that  would  have  a  big  impact  on  the 

11: 

census,  right,  in  terms  of  its  funding?  That's 

12 

what  the  message  says§ 

11 

iMR .  GARDNER  §  Objection^  (Lack  of) 

14 

foundation . 

u 

(-THE  WITNESS  |  Sir,  I  --  the  last  thing  1 

16 

want  to  do  is  be,  at  all,  argumentative  with  you. 

1! 

But  it  says,  "The  amendment  comes  amid  concerns 

H 

that  the  2020  census  is  already  in  danger  of  being 

19 

underfunded. " 

20 

So  it  sort  of  dissects  those  and  says 

It 

there  is  already  a  concern  here  and  now  this  has 

22 

come  up . 
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BY  MR .  GROSSI : 

Q|  Because  the  amendment  would  have  not!;: 

funded  the  census,  at  all,  if  it  didn't  have  this 

m 

question? 

A|  It  certainly  would  be  a  problem,  wouldn't 

0 

•tf 

(7| 

Q|  Riqht  .)  And  do  you  remember  discussinq 

m 

that  issue? 

A  No )  l)|  do  not.  Do  not. 

10 

Q  Is  there  anybody  on  this  email  that  you 

11 

can  identify  as  a  member  of  the  Census  Bureau? 

12 

Just  a  minute . 

13 

A  Repeat  your  question,  sir. 

14 

Q  It's  simply,  are  there  any  of  the  names 

15 

on  this  as  people  who  were  aware  of  this  meeting 

16 

or  attended  this  meeting  who  were  members  of  the 

17 

Census  Bureau? 

18 

MR.  GARDNER:  Objection.  Lack  of 

19 

f  oundat i on . 

2  0 

THE  WITNESS:  The  memo  came  to  two 

2  1 

people,  myself  and  Aaron  Willard. 

22 

BY  MR .  GROSSI : 
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saying  I  wasn't  there.  I'm  not  denying  it.  I'm 
not  confirming  it.  I'm  saying  I  wasn't  there,  so 
I,  therefore,  cannot  answer  who  was  at  the 
meeting . 

BY  MR .  GROSSI : 

Q  Do  you  recall,  at  all,  telling  people 
such  as  Mr.  Hernandez  or  Mr.  Willard  that  if  they 

were  considering  matters  of  great  importance  to 
the  census,  they  should  consult  with  Mr.  Jarmin 

and  other  people  at  the  Census  Bureau? 

A  That  question  is  out  of  context  of  this 
memo,  but  from  August  21st  when  I  showed  up,  we 

consulted  and  had  communication  and  conversation 
all  the  time  with  the  senior  officials  at  the 
Census,  Dr.  Jarmin  included.  We  were  --  I  said 
and  we  lived  by  we  were  going  to  live  under 
the  --  we  were  going  to  be  very  communicative  and 
talk  with  them. 


So  your  question  was:  Did  I  tell  people 
of  anything  of  importance  with  the  census  --  to 

talk  with  them?  The  answer  is:  We  would  have  had 

that  conversation. 
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Q  I'm  sure.  That's  all  I  was  trying  to 
establish.  That,  as  a  general  rule,  a  general 
policy,  when  issues  of  importance  to  the  Census 

were  developed  by  people  of  Commerce  --  I'm 
distinguishing  the  superiors  at  Commerce  --  your 

role  was  to  tell  those  people  to  discuss  it  with 
the  people  at  the  Census  Bureau,  correct? 

A  That  would  have  been  my  policy. 

Q  Yes.  Right.  But  your  best  recollection, 
and  from  all  that  we  can  tell  and  from  what 
Mr.  Jarmin  told  us,  you  did  not  discuss  adding  a 
citizenship  question  with  Mr.  Jarmin  and  other 
people  at  the  Census  Bureau  prior  to 
December  2017;  is  that  also  your  best 
recollection? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  My  best  recollection,  which 

I've  told  you,  is  that  I  don't  remember  when  I 
discussed  that  for  the  first  time  with  the  people 
at  Census.  You  then  indicated  that  Dr.  Jarmin 
said  --  you  asked  if  I  would  say  he  was  lying,  I 
said  absolutely  not.  I  would  not  say  that.  But 
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1 

2 

3 

4 

5 

6 

7 

m 

though,  is,  simply,  he's  saying  he's  going  to  drop 

off  some  review  materials,  conveying  that  they 

were  physical.  Do  you  remember  him  doing  that? 

A  No .  I  do  not . 

Q  Can't  help  us,  at  all,  about  whether  you 

ever  saw  a  legal  memorandum  from  him? 

A  I  cannot  help  you,  at  all. 

Q|  Now,  before  the  break,  we  were  talking 

9 

about  some  documents  that  showed  that  Mr.  Comstock) 

10 

was  working  with  Mr.  Ross  to  determine  if  the 

11 

Department  of  Justice  had  any  interest  in  adding  a 

12 

citizenship  question!  And  what  I'd  like  to 

11 

determine  is  whether,  in  fact,  you  knew  anything 

li 

about  that  effort  prior  to  the  time  that  the 

11 

letter  came  over  from  Justice  in  December  of  2017. 

16 

IMR.  GARDNER!  Obiection§  florml 

17 

BY  MR .  GROSSI : 

|8 

Ql  iSo  my  question  is:  Did  you  know  anythingl 

11 

about  an  effort  to  get  the  Department  of  Justice 

20 

to  send  such  a  letter?) 

It 

A  <2  knew  there  were  conversations  between 

22 

Commerce  and  Justice! 
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Q  And  did  you  know  the  substance  of  those 
conversations,  even  in  summary  form? 

A  That  it  was  about  the  citizenship 
question ,  yes . 

Q  Okay.  And  that  Secretary  Ross  was  hoping 
to  get  the  Department  of  Justice  to  support  a 


request 

for  such  information,  correct? 

(A 

And  that ' s  where 

you're  taking  it  to  I  -- 

those  are  details  that  I 

do  not  know. 

You  just  know  he  was  discussing  it  with 


the  Department  of  Justice? 


A  Yes  . 

Q  And  you  didn't  have  anything  to  do  with 
any  of  those  discussions;  is  that  right? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  No. 

Are  you  asking  me  if  I  participated  in 
any  of  those  discussions?  The  answer  is: 


Absolutely  not . 

BY  MR .  GROSSI : 

Q  And  he  didn't  brief  you  of  any  of  those 
discussions  in  the  fall  of  2017? 
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been  a  cursory  conversation  with  the 
Census  Bureau.  I  do  not  recall.  I  know  when  it 
was  --  when  we  were  clear  there  was  going  to  be  a 
letter,  that  I  spoke  with  Dr.  Jarmin  and  others  at 
the  Census . 


Q  What  about  at  the  Department  of 
Homeland  Security,  do  you  recall  being  told  that 

Secretary  Ross  and  Mr.  Comstock  and  others  were 

attempting  to  elicit  their  support  for  a 

question  --  citizenship  question? 

A  No.  I  do  not  know  anything  about  that. 

Q  Did  anybody  -- 

A  I'm  not  aware  of  that. 

Q  Nobody  ever  told  you  of  an  interest  in 
the  Department  of  Homeland  Security  about  having 
Census  include  a  citizenship  question;  is  that 

right  ? 

A  Not  to  my  recollection,  no. 

Q  Okay.  And  you  don't  recall  hearing, 
around  Thanksgiving,  around  the  end  of  November, 

that  Secretary  Ross  had  finally  lost  patience  with 

the  Department  of  Justice  and  needed  to  get 
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1 

something  from  them  to  justify  a  citizenship 

2 

question?  Does  that  ring  a  bell  with  you?} 

3 

3  iNof 

4 

Q|  lYou  never  talked  with  Secretary  Ross  in 

5 

November  about  his  frustrations  with  the 

6 

Department  of  Justice;  is  that  right?  Or  is  it 

3 

possible? 

8 

iMR.  GARDNER!  Objection!  |Form| 

9 

ITHE  WITNESS!  sirz  you  are  --  I  could 

10 

have  been  brief edj  ft  could  have  been  told  that: 

11 

there  was  frustration.  We  don't  know  if  we're 

12 

getting  a  letter,  but  it  was  not  --  it  was  not  at 

11 

the  top  --  if  I  can  use  the  --  you  know,  the  old 

14 

--  front  --  front  burner,  it  was  not  a 

11 

front-burner  issue.  We  had  front-burner  issues  to 

0L6 

get  ready  for  the  '18  end-to-end  test.  We,  at 

*1 

that  point,  had  a  --  were  in  a  situation  where 

M 

AT&T  protested  the  group  that  was  using  the 

i|9 

handhelds.|  So  if  we  didn't  get  through  the 

20 

protest,  we  wouldn't  have  handhelds  for  the  '18 

II 

end-to-end  test.}  So  I  apologize,  but  those  were 

22 

top-of - the-house  issues  to  me.  That  --  we  were 
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dealing  with  those.  We  had  so  many  fires  to  be 
putting  out  on  those  kinds  of  issues  that  were 

happening  and  the  time  frame  prep  --  getting  ready 

for  the  end-to-end  test  in  April,  those  were  the 
topics  we  were  --  I  was  spending  my  time  on.  So 

if  somebody  over  here  said  we're  working  on  the 
citizenship  question  and  the  Secretary  is 
frustrated,  I  would  not  know  it.  It  would  not  be 
top  of  my  mind. 

BY  MR .  GROSSI : 

Q  Were  you  surprised,  though,  they  wanted 
to  add  a  question  with  all  the  rest  of  what  was 
going  on  and  the  need  to  test  that  question  ahead 
of  time? 

A  Sir,  you  already  asked  me  earlier.  This 
question  was  not  for  the  end-to-end  test. 

Q  Okay . 

A  We  were  prepping  up  for  the  end-to-end 
test,  which  would  then  be,  obviously,  into  the 
2020  census . 

Q  But  you  said  earlier  you  were  concerned 
or  it  was  a  difficult  thing,  because  when  you 
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BY  MR .  GROSSI : 

Q  Right.  Did  you  express  any  frustration 
to  anyone  that  you  had  not  focused  on  this  issue 
until  the  mid - December ,  period? 

A  Not  to  my  recollection. 

Q  Okay.  Did  any  of  the  people  at  the 
Census  Bureau  say  that  this  was  a  very  short  time 
frame  in  order  to  properly  vet  and  test  a  new 
question? 

A  Not  that  I  recall. 

Q  Let's  have  this  marked. 

(Plaintiffs'  Exhibit  13,  Email,  was 

marked . ) 

BY  MR .  GROSSI : 

Q  I'm  marking  as  Exhibit  13. 

MR.  GARDNER:  Is  the  second  page  supposed 
to  be  blank  --  Peter,  is  the  second  page  supposed 
to  be  blank? 

MR.  GROSSI:  Yes. 

THE  WITNESS:  Second  page  blank? 

MR.  GARDNER:  Yes. 

BY  MR .  GROSSI : 
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Q  What  I've  marked  as  Exhibit  13  is  an 
email  from  Mr.  Jarmin  to  various  people  identified 
by  email  addresses  at  the  Census  saying,  as  of 

Friday,  December  15,  2017  that  he  needed  to  huddle 

with  that  staff  and  propose  a  time  of  8:30  the 

following  morning  --  the  following  Monday,  which 
would  have  been  December  18th. 

Do  you  recall  Mr.  Jarmin  --  Dr.  Jarmin 
telling  you  that  he  would  want  to  involve  a  number 

of  technical  experts  in  evaluating  the  request  to 

add  a  citizenship  question  to  the  2020  census? 

A  Yes. 

Q  What  did  he  tell  you? 

A  He  told  me  he  was  going  to  get  the  team 
together  and  come  up  with  it. 

Q  Did  he  express  surprise  at  that  point 


because  he  had 

not  heard  previously  that  this  was 

a  possibility? 

What  do  you  remember  about  that 

meeting  or  phone  call? 


A  Prior  to  --  so  if  you  go  down  to  this 
December  15th  bottom  email,  if  you  -- 

THE  WITNESS:  Does  everybody  have  this 
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paper? 

Okay.  If  you  go  down  to  that 
December  15th,  what  had  happened  was  the 
Department  of  Justice  said  they  were  sending  a 
letter,  a  letter  was  forthcoming.  And  I  --  I 
called  --  I  told  the  Census  that  a  letter  was 
forthcoming,  but  they  did  not  get  it  because  they 

sent  it  to  the  Department  --  excuse  me  --  the 
Census  Bureau,  not  the  Department  --  they  sent  it 

to  the  Census  Bureau  with  a  stamp,  in  the  mail,  in 

the  postal.  Somebody,  as  a  courtesy,  legal  to 
legal,  or  whatever,  as  a  courtesy,  sent  a  copy  to 

the  Department.  So  I  asked  that  it  got  sent  to 
Dr.  Jarmin  and  Enrique  Lamas,  who  is  also  a 

doctor.  I  don't  want  to  be  rude  there. 

So  I  asked  that  that  be  sent  to  them.  So 
they  --  before  --  you  said  were  they  surprised,  so 
before  that,  they  knew  something  was  coming.  This 
was  what  was  sent  with  the  --  with  the  note. 


I  --  I  --  I'm  --  I'm  just  reading  it. 
I'm  like  a  little  confused  because  it  says,  "I 

understand  the  Department  of  Justice  sent  the 
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attached  letter."  But  there's  no  attachment,  and 
this  is  a  blank  page,  so  maybe  there's  a  -- 
Q  Well,  I  can  give  you  the  letter  -- 
A  No.  No.  No.  But  I  --  it  was 
attached  -- 

Q  Right. 

A  It  was  attached  to  this. 


Right . 

And  it's  just  not  on  here  -- 

So  the  situation  was  -- 
So  I  then  sent  them  --  I  had  asked 
Mr.  Uthmeier  to  send  them  the  letter,  so  they  then 
had  the  first  chance  to  read  it.  But  they  knew  it 
was  coming,  so  there  was  no  shock  in  law  [sic]  in 
that  conversation. 

He  said  --  we  talked.  He  said,  fine. 

Let  me  get  a  group  together.  Let  us  think  about 
it.  And  we  said  at  that  point  --  we  had  a 
conversation  between  Ron  Jarmin,  Enrique  Lamas  and 

myself  --  and  I  don't  want  to  tie  it  to  any  time 

or  date  on  this  letter  --  but  at  the  time,  I  said 
what  --  I  said,  tell  me  historically  what  happens, 


Q 

A 

Q 

® 
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1 

what  do  we  do  here?)  You're  the  technical  experts.) 

2 

Well,  really,  a  question  hadn't  been  added,  but 

3 

they  said  the  fundamental  things  that  need  to  take 

4 

place  is  there  needs  to  be  a  legal  review,  a 

5 

technical  operational  review  and  a  policy  decision) 

6 

review  from  that.)  And  that's  the  guiding 

0 

principles  in  how  we  had  to  work  on  itt 

8 

And  so  I  said,  fine,  let's  get  thinking 

9 

about  this,  and  we  need  --  you  need  to  do  your 

10 

thing  as  the  experts  at  the  Census.)  And  from  my 

It 

position,  as  a  convener,  if  you  will,  having  thatl 

12 

we  need  to  put  a  --  a  strategy,  as  I  said  earlier,) 

11 

in  place,  so  that  we  can  back  up  to  the  date  of 

H 

the  31st  of  March,  which  was  very  much  what  we  did) 

15 

on  many  things . 

11 

There  were  other  decisions  that  the 

tt 

Census  had  to  make  by  certain  dates,  such  as  race 

M 

and  ethnicity,  and  other  decisions  that  needed  tol 

i|9 

be  done,  such  as  where  to  count  certain  --  certain) 

20 

groups,  and  all  of  those  things  would  have  a  date 

It 

they  need  to  be  done  by  here,  how  do  you  back  up 

22 

so  we  can  get  all  the  information?)  So  this  took 
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on  the  similar  process. 

Q  And  who  -  - 

A  Does  that  help  answer  your  question? 

Q  Yes.  Thank  you. 

And  who  was  it  that  said  there  should  be 
a  legal  review? 

A  I  asked  the  Census,  and  it  was  a 
conversation  I  had  with  the  Census.  So  I  don't 
remember  exactly  who  at  the  table  said  this  is 
what  needs  to  happen,  and  that's  when  I  said, 
okay,  so  that's  the  guiding  principles  that  we 
should  work  from. 

Q  And  I  want  to  flesh  that  out.  What  sort 
of  legal  review  do  you  recall  them  discussing? 

What  needed  to  be  reviewed?  What  aspects  of 
legalities? 

A  The  rule  of  thumb  on  --  at  the 
census  --  and,  again,  I'm  not  giving 


you 


I'm  --  I'm  not  a  Census  employee  for 


30  years,  and  I'm  not  a  technical  expert  on  these 

things,  and  I  am  not  a  lawyer,  okay. 

So  in  a  very  layman's  terms,  the  rule  of 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  68  of  195 


<s 

2 

3 

4 

B 

6 

© 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  141 

thumb  when  we  looked  at  legal  reviews  was  two 
things.  Number  1,  is  there  a  statutory  reason  or 
a  program- added  reason  that  this  question  that 

this  --  that  this  should  happen?  And  that  was 
some  of  the  things  we  talked  about . 

Whether  --  and  I  am  not  a  lawyer,  so  handing  it  to 
legal  guys  --  if  there  was  further  review  they 

wanted  to  do,  but  that  was  two  things  that  was  -- 
that  were  always  important . 

Q  And  who  made  that  legal  review  at  Census 
or  for  Census? 

A  That  was  done  by  the  legal  team,  and  I 
know  there  were  a  number  of  lawyers  on  it.  I 
can't  speak  to  all  of  them. 

Q  Who?  Give  us  the  name  of  the  people  you 
recall . 

A  I  just  said  there  was  a  number  of  people 
involved,  and  I  can't  speak  to  all  of  them. 

Q  But  do  you  know  any  of  them? 

A  Sure.  Some  of  them  would  have  included 

Barry  Robinson,  who  was  with  Census. 

Melissa  Creech  --  Creech,  I  think  is  how  you 
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A  They  were  absolutely  involved.  To  my 
knowledge  sound  --  absolutely  sounds  -- 

Q  And  you  saw  copies  of  those  memorandum? 

A  No.  I  did  not.  Well,  I  did  --  I  saw 
some  documents.  So  I  --  but  I  --  I  was  not  an 
expert  on  those  documents. 

Q  Okay.  Now,  we're  going  to  go  right  now, 
in  a  few  minutes,  into  the  technical  aspects  that 
were  mentioned,  and  I  think  you're  going  to 
hear  --  see  a  number  of  memoranda  in  January  and 
February  of  2018. 

With  that  as  background,  do  you  remember 
when  you  saw  or  knew  about  the  legal  reviews?  Was 
it  before,  in  the  same  time  frame  or  after  you 
knew  about  the  technical  reviews? 

A  I  would  --  I  would  want  to  leave  the 
group  with  the  understanding  that  there  were 
paths  --  two  simultaneous  paths  going  on.  There 
was  a  legal  review  happening.  There  was  a 
technical  review  happening.  And  that  was 
informing  the  policy  review. 

Q  And  you  had  understood  determining 
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1 

whether  it  was  statutorily  mandated  or  appropriate) 

2 

was  something  that  was  normally  done  when  a  new 

3 

census  --  citizenship  question  was  asked  --  I'm 

4 

sorry  --  when  a  new  census  question  was  asked? 

5 

A|  iThat  was  my  understanding  from  the) 

6 

technical  experts  at  the  Census^ 

0 

ifthe  --  it  was  also  my  understanding  that 

8 

the  Census  lawyers  and  the  Department  lawyers 

@ 

worked  together . 

10 

Q|  C|  1  m  going  to  mark  as  Exhibit  14  another 

11; 

email  from  the  same  day,  the  same  time. 

12 

^Plaintiffs'  Exhibit  14,  Email,  was) 

13 

marked . ) 

14 

BY  MR .  GROSSI : 

u 

Ql  And  this  is  from  Enrique  Lamas  §  He  is 

as 

the  assistant  director  of  the  Census,  correct? 

|7; 

A  iHe  is  the  acting  assistant  director,  sir, 

18 

to  be  technical . 

i|9 

Ql  lAnd  it's  to,  again,  Mr.  Willard,  that 

20 

we've  talked  about,  but  also  cc  '  s  to  Mr.  Jarminj| 

It 

and  he's  responding  to  an  earlier  email  from  12:01 

22 

from  Mr.  Willard  saying,  "Hey,  guys.  Karen  got  a 
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1 

call  from  the  Secretary  and  has  an  update  for  all 

2 

of  you.  If  you  can  step  away  from  the  FESAC"  -- 

3 

F-E-S-A-C  --  "it  is  regarding  a  letter  from  the 

4 

Department  of  Justice,"  unquote. 

5 

Do  you  recall  getting  a  call  from 

6 

Secretary  Ross  presumably  either  on  or  shortly 

m 

before  December  15th? 

8 

A  I  don't  recall  what  this  is  about.  I 

9 

don't  recall  what  this  is  about,  but  -- 

10 

Q)  Well,  it  says  it  is  regarding  a  letter) 

11 

from  DO J . 

12 

Do  you  see  that? 

13 

A)  And  if  you  see  the  page  before,  whichl 

M 

your  handed  me,  and  the  bottom,  which  I) 

II 

articulated  to  you  that  I  asked  James  Uthmeier 

II 

that  --  and  I  told  you  --  it  doesn't  say  it 

If 

here  --  but  that  James  sent  them  the  letter  that 

li 

afternoon,  the  --  the  problem  with  making 

1  9 

assumptions  or  speculating  is  that  I  could  bel 

20 

totally  wrong.  So  I  am  --  I  --  I  don't 

21 

necessarily  want  to  do  that. 

22 

But  if  I  were  to  be  making  an  educated 
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guess,  would  you  tolerate  an  educated  guess  -- 

Q  Yes ,  please . 

A  --  that  could  be  wrong? 

I  learned  we  had  the  letter.  I  said 
let's  get  those  guys,  but  they're  in  the  FESAC 

meeting,  which  is  federal  economic  statistical 
committee,  so  it's  an  important  committee,  so  I 

didn't  want  to  --  if  they  could  come  out,  and  that 

we  would  --  we  got  the  letter,  we  will  send  it  to 

them  . 

That  would  be  me  taking  a  --  seeing  these 
things  and  saying  --  but  do  I  specifically 

remember  this?  No,  I  can't  tell  you  I  do. 

Q  Okay.  That  was  helpful.  So  what  you're 
saying  is  you  do  --  do  you  remember  calling  them 

out  of  a  meeting  that  was  important? 

A  No.  That's  --  that  --  that  says  if  you 
can  step  away  the  FESAC.  That  means  if  there's  a 
break  or  whatever.  I  am  extremely  respectful  of 
these  guys,  and  I  think  you've  met  Dr.  Jarmin  and 

you've  met  Dr.  Abowd .  These  guys  are  brilliant^ 
They  are  hard  working.  They  are  incredible.  I 
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don't  call  them  out  of  anything.  I  say  when  you 
can  speak  to  me,  I  appreciate.  No.  No.  No.  I 
would  never  call  anybody  out  of  anything,  sir. 

Q  So  this  was  a  relatively  unusual  thing, 
for  you  to  be  pressing  on  their  time  in  this  way, 

right  ? 

®  Yes. 

Q  What  was  it  that  Secretary  Ross  told  you 
was  so  important? 

A  As  I  said,  sir,  I  don't  remember  --  and, 
also,  I  didn't  write  this.  So  people  love  to  use 
the  Secretary's  name  in  the  vernacular  of,  the 
Secretary  called.  It  could  have  been  the 
Secretary's  office.  It  could  have  been  somebody 
in  connection.  So  people  love  to  use  that, 

Number  1.  Whether  the  Secretary  called  or  not,  I 
can't  speak  to  that,  okay. 

And  all  I'm  trying  to  do  is  say  from  this 
document,  because  I  generically  remember  what 
happened,  that  we  got  the  letter.  They  did  not 
get  the  letter  until  later,  because  it  came  with  a 
post  stamp  on  it,  and  I  felt  very  strongly  as  soon 
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A  I  do  not  recall . 

Q  Okay.  But  what  you  did  was  you  turned  to 
your  experts  in  the  Census  Bureau,  correct? 

A  That  is  correct.  Because  what  I  felt 
was  --  you  are  characterizing  this  as  the 
Secretary  put  pressure  on  me  to  make  this  a 
priority  at  the  Census.  Once  I  told  the  Census 
this  letter  was  somewhere  in  the  works  and  they 
hadn't  got  it  yet,  it  was  priority  for  them  to  get 
it,  and  it  was  priority  to  service  the 
Census  Bureau  and  -- 
Q  And  that ' s 
A  --  the  executives. 

Q  And  that's  what,  then,  you  did? 

A  That's  what  I  did. 

Q  And  in  January,  February,  March,  you 
worked  with  the  Census  Bureau  people  to  prepare 
drafts  and  respond  to  various  questions  of 

Secretary  Ross  concerning  the  addition  of  the 

citizenship  question,  correct? 

A  C  o  r  r  e  c  t|| 

Q  Now,  I  want  to  -- 
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A  I  want  to  be  sort  of  --  yes.  But  as  in 
my  role,  what  I  did  is  I  sort  of  was  the  convener, 
and  I  got  a  group  together  to  say,  Census  said 

these  are  the  three  aspects  we  need  to  deal  with. 
So  we  know  we've  got  legal  people.  We  know  we've 
got  Census  people,  and  we  know  we've  got  policy 
people  so  that  we  can  go  down  this  path.  It 
becomes  very  iterative  and  evolutionary  at  that 

point  i  i  o  we  put  a  team  together  that  could  look 
at  these  things . 

Q  And  as  the  Under  Secretary  responsible 
for  the  Census  Bureau,  and  someone  who  had  told 
Congress  that  you  wanted  to  make  a  complete  and 
accurate  2020  census  a  high  priority,  are  you 

saying  that  you  did  not  feel  it  was  your  place  to 

make  a  recommendation  or  conclusion  about  whether 
the  citizenship  question  should  be  added? 

A  That  decision  was  a  decision  that  the 
Secretary  makes.  It  was  absolutely  my  job  to  make 
sure  he  got  a  full  breadth  of  information  and 

opinions.  There  were  certain  decisions  that  the 
director  made.  And  so  we'd  have  meetings,  and  I 
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1 

would  not  give  Ron  Jarmin  --  excuse  me  - 

2 

Dr.  Jarmin  my  opinion  on  what  he  should  do.  It 

3 

was  his  decision  to  make.  It  was  my  positioni 

© 

to  help  and  facilitate. 

© 

Q  Right. 

6 

A  So  there  was  all  kinds  of  decisions  that 

© 

needed  to  be  made  by  all  kinds  of  people,  and  I 

8 

can  promise  you  I  didn't  tell  you  --  the 

9 

technology  people  how  to  do  their  jobs  either. 

i-0 

Q|  Okay.  Let  me  go  through  some  document s| 

M 

that  I  think  I  saw  you  were  involved  in.  I  just 

12 

want  to  get  your  recollection  of  how  that  process 

13 

proceeded . 

14 

A  Great  .) 

it 

Q  We're  marking  as  Exhibit  15  a  one-page 

16 

email  Bates  number  9679. 

M 

;( Plaintiff s '  Exhibit  15,  Email,  was 

18 

marked  .  )| 

19 

THE  WITNESS:!  t  '  m  sorry! 

20 

BY  MR .  GROSSI  } 

21 

Q|  Now,  this  is  an  email  chain,  on  the 

22 

bottom,  Mr.  Jarmin  wrote  to  Karen,  "Happy  New 
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Year.  I'd  like  to  discuss  the  following  with  you 
as  soon  you  have  a  chance."  And  the  third  item 
mentioned  is  strategy  to  the  Department  --  to  the 

DOJ  letter  on  citizenship.  And  then  that  is 
followed  by  an  email  from  the  name  is  blacked  out, 

however,  the  initials  KDK  are  at  the  bottom  of 
that  email,  saying,  "Perfect.  Let's  discuss 
tomorrow."  Which  I  guess  would  have  been  the  3rd 
of  2018  --  3rd  of  January  2018. 

Despite  the  fact  that  someone  has  blacked 
out  the  name,  can  you  confirm  that  is  your  email? 

A  Again,  can  I  confirm  that  I  wrote  this 
email  on  January  2nd  of  2018,  that  many  months 


ago?  The  answer  is  no,  I  can't  confirm  that. 
Somebody  could  have  written  this.  But  would  I 
suspect  and  would  I  --  would  I  say  yes,  most 

likely,  that  is  mine,  that  -- 

Q  Right. 

A  And  I  do  sign  things  by  KDK,  which  are  my 
initials.  So  I  have  no  problem  go  ing  forward . 

But  I  cannot  promise  you  absolutely,  categorically 

that  I  wrote  this  email . 
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That's  what  the  memo  says  right  here. 

BY  MR .  GROSSI : 

Q  But  you  remember  this  information  being 
conveyed  to  you,  correct? 

A  Sir,  are  what  you  asking  me,  do  I 
remember  me  getting  a  memo  where  these 
alternatives  were  in  here  and  these  numbers  were 
herein? 

Q  That's  one  question,  yes.  Do  you 
remember  that? 

A  Yes .  I  remember  that . 

Q  And  do  you  remember  discussing  it  with 
them? 

A  We  discussed  it  on  multiple  --  multiple 
occasions . 

Q  Okay.  Let  me  ask  this:  In  all  the 

time  --  and  now  I'm  taking  it  all  the  way  through 
the  March  26th  final  decision  --  did  the  Census 
experts  ever  conclude  that  there  would  not  be 

additional  costs  to  adding  --  as  a  result  of 

adding  the  question  on  citizenship? 

A  The  discussions  we  had  went  not  only  with 
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a  complete,  accurate  and  the  cost,  and  yes,  we  did 

say  that  there  would  be  an  additional  cost. 


Q) 

And  they  always  maintained  that  view,  to 

this  day,  as  far  as 

you? 

1 

As  far  as  I 

know  . 

Q> 

Okay .  That 

's  what  I'm  looking  for.  I'm 

looking  for  them  ever  coming  to  you  and  saying, 

you  know,  Under  Secretary,  we  were  wrong? 


A  But  they  didn't  know  it.  They  didn't 


know  it .  It  was  what  they  thought .  They  did  not 


know  what 

would  happen.  We  won't  know  the  answer 

to  that  until  2020. 


Q  And  you  knew  that  the  Census  people  were 
providing  you  with  their  best  estimate,  correct? 

A  They  were  certainly  doing  --  coming  up 
with  their  conclusion. 

Q  We  don't  know  how  bad  it  might  be;  is 
that  right? 

A  We  --  we  cannot  --  you  and  I  cannot 
speculate  on  the  future. 

Q  But  the  Census  experts  can  give  you  and 
Secretary  Ross  their  best  estimates? 
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A  I'm  sorry? 

Q  You  have  to  --  you  have  to  say  yes  for 
the  record . 

MR.  GARDNER:  She's  asking  you  to  repeat 

the  quest  ion . 

THE  WITNESS:  Sorry.  Could  you  repeat 

the  question?  I'm  sorry. 

BY  MR .  GROSS  I  : 

Q  Oh .  I'm  sorry . 

Dr.  Jarmin  asked  these  various  people  to 
be  involved,  to  prepare  a  memorandum  for  him  on 
this  issue? 

A  That  is  my  assumption. 

Q  And  Dr.  Jarmin  understood  that  he  should 
enlist  the  best  people  at  the  Census  Bureau? 

MR.  GARDNER:  Objection.  Calls  for 

speculat ion . 

THE  WITNESS:  I  can'  t  -- 

MR.  GARDNER:  No  foundation. 

THE  WITNESS:  I  can't  tell  you  what 

Dr.  Jarmin  was  thinking. 

BY  MR .  GROSSI : 
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Q|  iDid  you  ever  say  to  Dr.  Jarmin,  why 

didn't  you  include,  Mr.  X,  Ms.  X? 

iMR.  GARDNER  §  Objection^  IForml 

(THE  WITNESS:  Dr.  Jarmin  is  an  --  is  the 

5 

direct-  --  is  the  acting  director  of  the  Census  | 

6 

I  did  not  question  him.  I  asked  him  if  he  would 

0 

put  together  the  team  he  wanted  to  put  togethert 

0 

BY  MR.  GROSS  1 1) 

9 

Ql  lOkayp  (Let  me  ask  you  this:J  Are  you: 

10 

satisfied  that  he  did  a  good  job  selecting  the 

11; 

right  people  and  coming  up  with  a  competent 

12 

assessment,  or  not? 

11 

A|  (The  Census  did  the  very  best  job  they 

14 

could  on  this . 

u 

Ql  iNow,  it  goes  on  on  the  next  page,  5474, 

16 

again,  to  say  with  respect  to  Alternative  B, 

§-  7; 

quote,  it  would  lower  --  I'm  sorry  --  it  would 

M 

result  in  lower  quality  enumeration  date,  unquote.) 

i|9 

iDo  you  remember  that  being  the  view  of 

20 

the  Census  experts  as  of  early  January  2018? 

It 

A|  lAt  this  point  in  the  decision,  that  was 

22 

their  assessment. 
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Q  Did  they  ever  change  that  assessment, 
which  is  specifically  that  adding  the  citizenship 
question  would  result  in  lower  quality  enumeration 

data  ? 

A  I  do  not  believe  so. 

Q  And  then  it  goes  on  to  say,  that  they 
also  estimate  that  asking  the  citizenship 

question,  quote,  would  result  in  154,000 

fewer  --  and  they  emphasize  that 

word  --  enumerations.  This  is  also  a  lower  bound 
estimate  on  the  loss  of  accuracy,  unquote. 

Let's  take  them  in  pieces.  Did  --  have 
the  Census  Bureau  experts  ever  changed  their 
opinion  that  asking  the  citizenship  question  would 

result  in  154,000  fewer  correct  enumerations? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  Conceptually,  I  --  they 

have  not,  but  this  has  evolved,  and  the  numbers 
have  evolved.  And  I  don't  want  to  get  caught 
saying  absolutely  that  number  did  not  change  over 

three  months  and  a  whole  lot  of  work,  so  please 
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don't  put  me  in  that  box. 

BY  MR .  GROSSI : 

Q  Okay.  We'll  look  at  this.  I  don't  mean 
to  do  that.  We'll  look  at  the  subsequent  ones. 

Do  you  also  remember  that  when  they  made 
these  estimates,  they  were  emphasizing  that  this 
was  the  lower  bound,  which  is  to  say  it  could  have 

been  worse? 


© 

@Et  says  it  right  there.  This  is  the 

lower 

bound  estimate. ) 

m 

And  they've  never  changed  their  view 

about 

that,  have  they?! 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

BY  MR .  GROSSI : 

Q  To  your  knowledge,  as  the  person  who 
supervised  their  work,  they  never  changed  that  to 

you,  correct? 


A  Not  to  my  knowledge. 

Q  Okay.  Now,  let's  go  to  the  last  page, 
two  points  here.  At  the  very  beginning,  it  says, 
"Alternative  C  delivers  higher  quality  data  for 
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Alternative  B  for  DO J ' s  stated  uses,"  unquote. 

Now,  let's  just  change  the  nomenclature|| 
Alternative  C  was  a  program  of  using 

administrative  data  and  not  asking  the  citizenship 


ques t i 

on,  correct?} 

Corr ec t@ 

© 

Alternative 

B  --} 

(THE  WITNESS 

■  (Correct®  (I 

said  correct J 

everyb 

ody  } 

BY  MR  . 

GROSSI  i 

Q) 

Alternative 

B  was  asking 

the  citizenship 

quest i 

on,  correct? 

A  C  o  r  r  e  c  t  . 

Q  So  it  was  the  view  of  the  Census  experts 
that  as  between  the  two,  using  this  administrative 
data  without  a  citizenship  question  or  asking  the 

citizenship  question,  it  would  be  preferable  in 

terms  of  getting  quality  data  for  DO J ' s  stated 

uses  to  go  with  the  administrative  data,  correct? 

MR.  GARDNER:  Objection. 

Mi scharac t er i zes  the  document. 

BY  MR .  GROSSI : 
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Q  That's  how  you  understood  it,  right? 

A  Please  repeat  your  question,  sir. 

Q  Yeah| 

A  You  --  you  --  you  -- 

Q  Fair  enough|| 

A  You're  jumbling  it.  And  I  will  accept 
this  document  as  it  is  written  here. 

Q  Okay.  I  j  ust  want  to  be  clear,  because 
we're  getting  Alternative  C  and  B  here. 

What  they  were  telling  you  -- 

3  And  A. 

Q  And  A,  too. 

But  what  they  were  telling  you  here  was 
that  as  between  -- 

A  At  this  junction  in  time  -- 

Q  Right . 

A  --  when  they  wrote  this  memo  -- 

Q  They  thought  it  would  be  better  to  use 
administrative  data  and  not  ask  the  citizenship 
question  from  the  standpoint  of  the 
Department  of  Justice  quality  data,  correct? 

A  It  says  right  here,  "Alternative  C  even 
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better  meets  DO J ' s  stated  use." 

Q  Than  Alternative  B,  right? 

And  they've  never  changed  their  view  on 
that  either,  have  they? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  Not  to  my  knowledge. 

BY  MR .  GROSSI : 

Q  Okay.  And  then  it  comes  down  to  the 
recommendation,  and  they  say  Alternative  A  isn't 

costly  and  doesn't  harm  the  count,  but  then 
referring  specifically  to  the  idea  of  adding  or 
not,  it  says,  "Alternative  B  better  addresses  the 
DO J ' s  stated  uses.  However,  it  is  very  costly  and 
does  harm  the  quality  of  the  census  count  by 
increasing  erroneous  enumerations,"  and  then  as 
you  just  said  a  moment  ago,  they  also  said, 

"Alternative  C  even  better  meets  DO J ' s  stated 
uses .  " 

Let  me  take  each  little  piece,  all  right. 
As  the  Census  --  have  the  Census  experts  ever 
changed  their  view  that  Alternative  B  is  very 
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costly? 

MR.  GARDNER:  Objection.  Lack  of 

foundation . 

THE  WITNESS:  Not  to  my  knowledge. 

BY  MR .  GROSSI : 

Q  Have  they  ever  changed  their  view  that 
Alt  ernative  B,  adding  the  question,  harms  the 

quality  of  the  census  count  by  increasing 

erroneous  enumerations? 

MR.  GARDNER:  Same  objection. 

THE  WITNESS:  Not  to  my  knowledge. 

BY  MR .  GROSSI : 

Q  Have  they  ever  changed  their  view  that 
Alt  ernative  C,  using  administrative  data  without  a 
question,  even  better  meets  DO J ' s  stated  uses? 

MR.  GARDNER:  Same  objection|| 

THE  WITNESS:  Not  to  my  knowledge. 

BY  MR .  GROSSI : 

Q  Have  they  ever  changed  their  view  that 
Alternative  C,  administrative  data,  is 
comparatively  far  less  costly  than  Alternative  B? 

MR.  GARDNER:  Same  objection. 
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THE  WITNESS:  Not  to  my  knowledge. 

BY  MR .  GROSSI : 

Q  And  then  they  say,  "For  these  reasons,  we 
recommend  Alternative  C,  using  administrative 
records  without  the  citizenship  question  for 
meeting  the  Department  of  Justice's  data  request." 

Have  they  ever  changed  their  final 
recommendation  to  use  administrative  data  without 
a  citizenship  question  additional  rather  than 

adding  such  a  question?  Have  they  ever  changed 
their  recommendation  in  that  respect? 

MR.  GARDNER:  No  objection. 

THE  WITNESS:  Not  to  my  knowledge. 

BY  MR .  GROSSI : 

Q  Okay . 

MR.  GARDNER:  Tell  you  what,  we've  been 

going  a  long  time.  Why  don't  we  go  off  the  record 
and  grab  lunch? 

MR.  GROSSI:  I  think  this  is  a  good  time. 

I  agree. 

VIDEOGRAPHER :  This  concludes  Media  Unit 

Number  3.  Time  on  the  video  is  12:34  p.m.  We  are 
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not  give  an  opinion  on  C  or  A  or  B.  I  did  not  do 
that.  It  is  a  misrepresentation  of  what  I  said. 

It  could  be  a  confusion  or  it's  a  game  of 
telephone  tag,  because  it  went  from  me  to  somebody 
else.  I  can't  speak  to  it. 

Q  Okay.  Is  that  because  you  never  took  any 
position  on  how  the  citizenship  issue  should  be 

handled? 


A  I  never  took  a  position  on  how  the 
citizenship  issue  should  be  handled. 

Q  So  if  Dr.  Jarmin  testified,  as  he  did, 
that  you  never  disagreed  with  the  recommendations 
of  the  experts  at  the  Census  Bureau  to  use 
administrative  records  rather  than  a  citizenship 

question,  you're  not  contradicting  that  testimony 
in  any  way? 

A  I  didn't  take  a  stance.  So  I  didn't 
agree  or  disagree. 

Q  Okay.  Fair  enough. 

Now  I'd  like  to  talk  about  a  little  bit 
of  a  different  topic.  Let's  mark  --  I'm  marking 
as  Exhibit  18  some  emails  where  the  Bates  number 
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begins  5489  and  runs  to  5491.  The  top  email  being 
an  email  from  Dr.  Jarmin  1/3/2018  at  6:55  p.m. 

(Plaintiffs'  Exhibit  18,  Email,  was 

marked . ) 

BY  MR .  GROSSI : 

Q  Okay.  Now,  Secretary  Kelley,  I  think  you 
testified  in  words  or  substance  before  the  break 
that  you  viewed  your  job  primarily  as  facilitating 
and  making  sure  that  the  best  possible  people  at 
Census  focus  on  this  particular  issue  of  adding 
the  citizenship  question;  is  that  right? 

A  I  --  I  said  that  I  felt  it  was  my  job  to 
convene  and  organize  and  work  with  Census  to  put  a 
strategy  in  place  for  the  overall  timeline,  as 
well  as  provide  the  Secretary  with  the  best 
information  for  him  to  make  a  decision. 

Q  Okay.  And  this  was  specifically  in  the 
context  of  a  request  that  was  received  in  December 
from  the  Department  of  Justice  about  their  needs 
for  certain  data,  correct? 

A  Correct . 

Q  Okay.  Did  you  also  feel  that  as  part  of 
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your  job,  it  was  important  to  make  sure  that  your 

folks  in  the  Census  Department  were  talking 
productively  with  the  appropriate  people  in  the 

Department  of  Justice  about  what  they  needed  and 
how  they  could  best  --  how  Census  could  best  serve 

their  needs? 

A  Quite  frankly,  the  suggestion  of  a 
meeting  between  Census  and  DOJ  came  from  Census. 

In  one  of  our  conversations,  as  we  were  going 

through  strategies  and  timelines,  we  talked  about 

what  would  you  normally  do  when  this  comes  up,  how 
would  you  normally  handle  it?  And  they  said  they 
would  try  to  set  up  a  meeting  with  the  agency  or 
department  or  whatever  it  may  be  that  wanted  the 

information  and  see  --  you  know,  fine  tune  and 
discuss  and  those  kinds  of  things,  and  I  said 
super . 

Q  Good.  I  mean,  and  someone  is  asking 


you  -  - 

A  I  don't  know  if  I  actual  ly  sa  id  super .  I 
want  to  be  really  clear. 

Q  That ' s  okay . 
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happening.  I'm  talking  to  the  Census.  We're 
saying  what  do  we  do,  what's  the  strategy?  They 
say  we're  going  to  call  --  and  I  support  that 
decision,  if  that's  what  they  want  to  do  and  have 
that  meeting . 

BY  MR .  GROSSI : 

Q  Okay . 

A  But  I'm  not  hoping  and  --  you  know  -- 
Q  Poor  choice  of  words.  I'm  sorry. 

Let's  go  over  the  particulars  here. 

Let's  go  to  the  last  page  --  actually,  take  a  look 
at  the  bottom  of  5490. 

A  Got  i t . 

Q  And  it  indicates  that  Director  Jarmin,  on 
Friday  the  22nd  of  December,  is  sending  an  email 
to  Arthur  Gary,  who  is  later  identified  as  someone 

at  the  Department  of  Justice,  and  the  subject  is 
the  request  to  reinstate  the  citizenship  question 

on  the  2020  census.  Dr.  Jarmin  writes  --  first, 
he  thanks  him  for  the  letter  of  December  12th 
about  the  request  by  the  Department  of  Justice, 

and  then  says  the  Bureau  is  fully  supportive  of 
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working  with  Justice. 

lAnd  then  says,  quote,  to  that  end,  I 

3 

directed  staff  to  review  all  possible  ways  to 

4 

address  the  needs  expressed  in  the  letter.  They 

5 

have  now  briefed  me,  and  their  findings  suggest 

6 

that  the  best  way  to  provide  P.L.  94  block-level; 

0 

data,  with  Citizen  Voting  Population  By  Race  and 

8 

Ethnicity  would  be  through  utilization  of  a  linked 

9 

file  of  administrative  and  survey  data  the 

10 

Census  Bureau  already  possessed.)  (This  would 

11 

result  in  higher  quality  data  produced  at  lower 

12 

cos t  s|| 

13 

Do  you  see  that? 

14 

A  I  see . 

11 

Q|  And  that's  what  we  had  referred  to  in  the 

11 

Abowd  memo  that  refers  to  as  Alternative  C, 

17 

correct  ?) 

11 

MR.  GARDNER:  Objection.  Lack  of 

19 

foundation . 

20 

THE  WITNESS:  It  would  appear  that  way  § 

21 

BY  MR .  GROSSI : 

22 

Q  lOkay.  And  then  to  follow  the  train, 
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working  backwards,  very  quickly,  on  the  afternoon 

of  December  22nd,  Mr.  Gary,  who's  identified  as 
the  general  counsel  of  the  justice  management 
division  of  the  Department  of  Justice,  writes  back 
to  Dr.  Jarmin  saying,  "Thank  you.  We  look  forward 
to  meeting  you  and  your  team  in  early  January," 
since  now  we're  pretty  much  into  the  Christmas 

season . 

And  then  there  is  that  break,  and  on 
January  2nd,  Dr.  Jarmin  writes  back  to  Mr.  Gary 

and  asks  him  if  late  the  following  week  would  work 
for  a  meeting.  And  then  Mr.  Gary  quickly  responds 
back  and  says,  "It  should  work  fine.  Let  me  get 
back  to  you . " 

And  then  on  the  very  top,  on  January  3rd, 
Dr.  Jarmin  writes  to  Mr.  Gary  and  says,  quote,  I'm 

bringing  technical,  program  and  legal  folks.  It 

would  be  good  if  some  technical  folks  on  the  DOJ 

side  were  there  so  we  can  ensure  we  understand  and 
can  meet  your  requirements,  unquote.  And  then  he 
suggests  a  couple  different  days. 

Were  you  aware  at  about  this  time  that 
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1 

Dr.  Jarmin  was  trying  to  set  up  a  meeting  with  the 

2 

Department  of  Justice  including  their  technical 

3 

and  program  people? 

4 

A  As  I  indicated  before,  I  knew  he  was 

5 

setting  up  a  meetingt  The  full  compliment  of 

6 

staff  he  was  bringing,  I  would  not  have 

3 

questioned,  and  I'm  not  sure  I  knew  or  did  not 

3 

know,  but  -- 

9 

Q  Now,  in  fact,  the  meeting  never  took 

10 

place,  right? 

It 

A|  No.  The  meeting  did  not  take  place. 

12 

3  fhyf 

t! 

MR.  GARDNER:  Objection^  (Calls  for 

t! 

speculation.  Lack  of  foundation. 

15 

BY  MR .  GROSSI : 

16 

Q  iWell,  you  would  know  why,  wouldn't  you?' 

II 

You  were  involved  in  hoping  that  --  or  planning 

H 

that  Dr.  Jarmin  would  set  it  up,  right? 

Ifl 

IMR.  GARDNER!  Objection^  |Form| 

20 

Objection.  Mischaracterizes  witness's  priorf 

21 

testimony . 

22 

(THE  WITNESS!  Again,  Dr.  Jarmin  told  me 
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1 

he  was  going  to  set  up  the  meeting. )  I  did  not  get| 

2 

involved  in  helping  him  plan  to  do  that®  |l) 

3 

just  --  he  said  he  was  going  to  set  up  the| 

4 

meeting,  I  said  good.  (i  support  that.  That  makes 

5 

sense.  iGreat®  (So  that  is  that  issue  § 

6 

Do  I  know  that  the  meeting  did  not  take 

0 

place?  lYes,  I  do  know  the  meeting  did  not  take 

ft 

place® 

ft 

BY  MR .  GROSSI : 

10 

Q  lAnd  do  you  know  why? 

Hi 

A  It  was  under  --  my  understanding  that  the 

12 

Justice  came  back  and  said  we  really  don't  need  to( 

11 

meet.  |We  do  not  need  to  meet®  Our  request  is 

M 

what  we've  got  in  the  letter,  is  the  written 

15 

request . 

16 

Q  Basically,  they  didn't  even  want  to 

17 

discuss  the  use  of  administrative  data? 

18 

A  That's  exactly  right.  And  we  had  seen 

19 

that  before  in  a  couple  other  examples.  Where  we 

20 

wanted  to  meet  with  OMB  on  a  topic,  and  they  said, 

21 

no,  what  we've  given  you  is  what  we've  got,  so  we 

22 

don't  need  to  meet.  I've  seen  that  happen  before. 
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that  I  would  --  I  can't  personally  say  I  remember 
this  agenda  on  January  11th.  I  don't  really  even 
know  if  I  remember  January  11th,  but  this  would  be 
a  typical  agenda  of  the  topics  that  now  are 
topical  that  we  need  to  discuss. 

Q  I  take  it  you  don't  remember  anybody 
saying  that  the  citizenship  question  should  be 
added  at  this  meeting? 

A  I  do  not  remember  that,  but  I  do  not 
remember . 

Q  Okay.  Let's  go  on,  now,  to  the  next  one. 
(Plaintiffs'  Exhibit  21,  January  9,  2018 

memorandum,  was  marked.) 

BY  MR .  GROSSI : 

Q  All  right.  I'm  marking  as  Exhibit  21  a 
memorandum  and  the  Bates  number  is  1277  to  1285, 
and  it  indicates  it's  dated  January  9,  2018.  It 

states  to  be  a  memorandum  for  Secretary  Ross  that 

has  been  transmitted  from  Dr.  Abowd  through 

Enrique  Lamas,  the  acting  depu  m  director,  and 

then  Dr.  Jarmin,  the  acting  director  --  or  the 
director,  and  then  you,  now  performing  the  duties 
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of  deputy  secretary. 

Before  we  start,  let  me  just  ask  you: 

You  assumed  acting  deputy  secretary  role  in 
November  of  2017? 

A  Yes.  I  just  want  to  clarify  one  thing, 
and  for  those  that  do  know  this  or  don't  know 
this,  there  is  in  government  --  and  I'm  new  to 
government  --  a  distinct  difference  between  the 
acting  and  the  person  who  is  performing  the 
nonexclusive  functions  and  duties.  I  just  want  to 
be  very  clear  that  in  any  colloquialism,  if 
somebody  calls  me  the  acting,  I  am  not  the  acting 
deputy  secretary.  I  am  performing  the 
nonexclusive  functions  and  duties  of  the  deputy 
secretary . 

Q  And  so  for  a  single  salary,  you're  doing 
two  jobs.  You  are  performing  the  nonexclusive 
duties  of  secretary  and  you're  also  the 
Under  Secretary;  is  that  right? 

A  Yes ,  I  am . 

Q  Well,  I  think  that  you  should  get  a 
raise . 
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A  I  am  not  an  expert  and  technical  genius 
on  this  --  what  is  the  actual  technical,  but  this 
goes  through  our  exec  seg  process  and  all  the 
people  that  should  know  and  this  is  the  process. 

Q  As  a  practical  matter? 

A  As  a  practical  matter,  yes. 

Q  Fair  enough. 

A  Yes  . 

Q  And  you  sent  this  to  Secretary  Ross? 

A  Yes  . 

Q  Now,  I  want  to  discuss  this  document  in 
some  detail,  and  you  can  read  the  whole  thing  or 

I'm  going  to  direct  your  attention  to  specific 
questions,  and  I  think  they'll  be  in  fair  context. 

A  Okay.  May  I  just  say  that  this  memo  was 
from  Dr.  Abowd  and  it  came  through  myself, 

Dr.  Jarmin  and  Dr.  Lamas.  So  you  said  you  sent 
this.  This  actual  iy  was  sent  through  the  three  of 
us,  okay. 

Q  And  all  of  you  concurred  it  ought  to  K 
up  to  Secretary  Ross? 

A  Indeed. 
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Q  Just  to  get  the  nomenclature  correct 
again,  on  the  first  page,  the  memo  states,  as 
we've  previously  discussed,  that  the  Census 

experts  had  discussed  three  alternatives  -- 

A  Excuse  me,  sir.  If  you  would  not  mind, 
we've  said  prior  to  this  that  there  have  been  many 

iterations,  many  versions,  many  everything.  If 
you  wouldn't  mind,  I  would  like  to  take  a  minute 

to  look  at  this,  as  we  are  go  ing  t  o  go  through 

this  document. 

Q  Sure. 

A  Thank  you. 

Q  Ready  to  go.  Okay.  Secretary  Kelley,  in 

this  memo  that  we've  marked  as  Exhibit  19  -- 

©  21. 

MR.  GARDNER:  21. 

BY  MR .  GROSSI : 

Q  Oh,  I'm  sorry.  21.  Thank  you. 

The  first  page  is  sort  of  a  summary  of 
the  recommendations,  and  I  want  to  ask  you  about  a 

couple  of  them.  The  Census  experts  begin  by 
saying  that  the  Department  of  Justice  has 
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requested  block-level  citizen  voting  age 
population  estimates. 

Do  you  see  that? 

®  Yes. 

Q  That's  what  we've  been  referring  to  as 
the  DOJ  request,  correct? 

A  Correct . 

Q  And  then  they  say,  as  they  did  in  the 
earlier  versions,  the  prior  memos,  that  they 

considered  three  alternatives,  A,  no  change  in 


data  collection.  That  is  no  additional 
citizenship  question,  correct? 

A  Correct . 

Q  And  B  would  be  adding  the  question  to  the 
2020  census,  correct? 

A  Correct . 

Q  And  C  would  be  obtaining  the  citizenship 
data  and  status  from  administrative  records  for 
all  of  the  census  -- 

A  Right. 


-  -  population? 

And  then  the  Census  experts  in  the  memo 
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that  you  forwarded  to  Secretary  Ross  states, 

quote,  we  recommend  either  Alternative  A  or 
Alternative  C,  correct? 

A  Says  right  there  in  the  memoj| 

Q  So  they  were  not  recommending  adding  a 
question? 

A  They  were  recommending  A  or  C. 

Q  Correct.  Neither  of  which  added  the 
citizenship  question,  correct? 

A  Correct  § 

Q  And  they  then  go  on  to  explain  that  in 
their  view,  quote,  Alternative  C  best  meets  DO J ' s 

stated  uses,  is  comparatively  far  less  costly  than 

Alternative  B,  does  not  increase  response  burden, 

and  does  not  harm  the  quality  of  the  census  count. 
Do  you  see  that? 

A  Yes ,  I  do . 

Q  At  no  time  have  the  experts  in  the  Census 
recanted  or  changed  their  view  on  any  of  those 

four  propositions  with  respect  to  Alternative  C, 

correct  ? 

MR.  GARDNER:  Objection.  Lack  of 
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foundation!  Calls  for  speculation .) 

(THE  WITNESS§  1  can't  speak  to  what  all} 

3 

the  people  of  the  Census  who  participated  in 

4 

putting  this  memo  together,  I  can't  speak  to  that.) 

5 

T  can  agree  with  what  you're  saying  on  the  page. 

• 

BY  MR .  GROSSI : 

0 

Q  iWhat  I'm  asking  you  is:  You're  not  aware 

8 

of  anybody  --  anybody  at  the  Census  Bureau  comingl 

9 

to  you  or  writing  you  and  saying  I  disagree  with 

10 

any  of  those  four  facts,  correct? 

11 

A|  Correct.  And  your  four  facts  are 

12 

Ql  iWe  can  take  them  one  at  a  time!  (C  best 

11 

meets  the  DO J ' s  stated  uses:  That  was  their 

11 

position  then  and  it's  their  position  now,} 

15 

correct  ? 

0L6 

iMR .  GARDNER§  Objection.  (Calls  for 

11 

speculation.  Lack  of  foundation. 

18 

BY  MR .  GROSSI : 

11 

Ql  (:I  mean,  in  terms  of  lack  of  foundation! 

20 

these  people  do  work  under  your  supervision, 

21 

correct  ? 

22 

A  That  is  what  they  wrote  in  the  letter.  || 

Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  104  of  195 


3 

3 

3 

3 

3 


10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


21 


Page  211 

don't  know  every  single  person  at  the  Census  --  I 

don't  want  to  get  caught  up  in  that  situation. 

Q  But  they  -- 

A  But  they  have  written  that  here  in  this 
memo,  and  I  agree  that  that's  what  they  wrote 

here  . 

Q  And  you  also  agree  that  from  your  own 
knowledge  of  dealing  with  these  people  on  this 

issue  and  otherwise,  you've  never  heard  anybo 


from  Census 

saying 

that  it  was 

wrong 

that 

Al t ernat ive 

C  best 

meets  DO J ' s 

stated 

uses? 

A  Not  to  my  knowledge. 

Q  And  the  same  with  no  one  ever  said  to  you 
that  it  was  wrong  that  Alternative  C  is 
comparatively  far  less  costly  than  Alternative  B? 

A  Not  to  my  knowledge. 

Q  And  Alternative  C  does  increase  the 
response  burden:  They  never  changed  their  mind 

about  that  as  far  as  you  know,  correct? 

A  Not  to  my  knowledge. 

Q  And  Alternative  C  does  not  harm  the 
quality  of  the  census  count:  You  have  no  reason 
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to  think  that's  not  their  view  today,  correct? 

MR.  GARDNER:  Objection.  Calls  for 

speculation.  Lack  of  foundation. 

THE  WITNESS:  Not  to  my  --  not  to  my 

knowledge . 

BY  MR .  GROSSI : 

Q  Now,  let's  talk  about  Alternative  B, 
which  is  adding  the  question.  And  the  Census 
experts  said  that,  in  their  view,  Alternative  B  is 

very  costly. 

Are  you  aware  of  anybody  at  the 
Census  Bureau  who  has  said  that  that  is  not  true 
in  their  view? 

A  It  is  costly  if  they  are  --  their 
conclusions  are  correct. 

Q  Okay. 

A  It  is  more  costly  if  their  conclusions 
are  correct . 

Q  And  they've  never  suggested,  as  best  they 
understand  it  and  believe,  that  their  conclusions 
in  this  memo  are  incorrect,  they've  never  said 
that  ? 
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Not  to  my  knowledge. 


Q  They've  also  said  that  adding  the 
question  would  harm  the  quality  of  the  census 

count,  correct  -- 

A  That  is  what  they  said. 

Q  --  they  said  that? 

And  you're  not  aware  of  any  place  where 
they've  changed  their  minds  since  this  memo  was 

written? 

A  Not  to  my  knowledge. 

Q  And  then  they  finish  off  Alternative  B  by 
saying  that  it  would  use  substantially  less 

accurate  citizenship  status  data  that  are 
available  from  the  administrative  sources. 

Do  you  see  that? 

A  I  do  . 

Q  And  you  understood  that  was  their  view. 
And  as  far  as  you  know,  that's  still 
their  view  today? 

A  Not  to  my  knowledge.  It  did  not  change. 

Q  Now,  I'm  going  to  go  into  the  specifics 
on  the  next  page  a  little  bit  more,  but  let  me 
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are  off  the  record. 

(Off  the  record.) 

VIDEOGRAPHER :  This  begins  Media  Unit 

Number  5.  The  time  on  the  video  is  2:35  p.m.  We 
are  on  the  record. 

(Plaintiffs'  Exhibit  22,  Email,  was 

marked . ) 

BY  MR .  GROSSI : 

Q  Secretary  Kelley,  I'm  go  ing  t  o  give  you  a 
document  --  and  I'm  going  to  tell  you  right  now, 

I'm  going  to  ask  you  about  the  front  page  and  not 
the  attachment.  I'm  going  to  show  you  a  later 
version  of  the  questions,  and  we'll  get  into  it 
then.  If  you  want  to  just  look  at  the  first  page|| 
I  just  want  to  get  context  of  when  you  began  to  be 
aware,  again,  of  these  questions  that  were  being 

floated.  And  I'll  just  read  in  for  the  record, 
and  tell  you  why  I'm  interested,  the  top  page, 

2292,  on  Exhibit  22  is  an  email  to  Mr.  Comstock 
from  Burt  Reist,  and  it  talks  about  the 
citizenship  questions  complete  set  as  of  that 

date,  February  2nd,  and  then  there  is  a  set  of  the 
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<s 

questions  and  answers. 

@ 

A  We're  not  looking  at  those? 

3 

Ql  iRightp  And  all  I'm  asking  you  is:)  Was 

4 

it  about  the  first  week  in  February  when  you 

5 

returned  that  you  learned  that  these  questions  and 

6 

answers  were  being  circulated  and  being  addressedl 

m 

by  the  Census  experts?:) 

8 

Al  'To  back  up,  the  day  that  we  had  the 

9 

meeting,  there  were  questions  being  thrown  out  byl 

10 

a  lot  of  people.)  Again,  I  want  you  to  understand.) 

111 

This  process  was  iterative.  It  was  collaborative.) 

12 

We  were  sitting  around,  people  were  asking) 

11 

questions.  i.I  was  jotting  down  questions.  Other 

i-1 

people  were  jotting  down  questions  .)  We  were  sort 

u 

of  compiling  questions.  Then  people  had  the 

16 

ability  to  come  back  later  on  and  say,  I  just 

H) 

thought  of  this.  There ' s  another  question.  So  we) 

i-  8 

were  sort  of  keeping  a  pile  of  the  questions  .) 

§-  9 

d  was  the  keeper  of  the  questions.)  (They 

20 

weren't  all  my  questions,  but  they  would  refer  to 

It 

them  as  Karen's  questions  or  Karen's  list  or 

22 

Karen's  whatever,  just  because  I  had  them.  When  I 
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1 

did  leave,  I  handed  that  document,  that  list  of 

2 

questions  to  somebody  else  so  that  they  would  have| 

3 

it  so  the  work  could  continue,  they  knew  where  it 

4 

wast  And  so  when  I  returned,  I  knew  the  questions) 

5 

were  in  process  --  or  some  had  been  answered,  some 

6 

had  been  processing,  and  I  just  needed  to  get 

0 

caught  up  on  where  they  stood t 

m 

Q  Good®  (Thank  you. 

9 

Let  me  ask  you  a  little  bit  more  about 

10 

this  meeting®  (Whenever  the  date  actually  was,  who) 

M 

was  present,  the  best  you  can  remember'?: 

12 

A|  fhere  were  --  certainly,  Enrique  Lamas, 

C-1 

Dr.  Abowd,  Dr.  Jarmin  --  I  should  say  Dr.  Lamas® 

i-i 

We  had  people  from  legal  --  legal  there®  We  had 

11 

people  from  policy  there.}  Earl  was  there.) 

M 

Comstock  was  there.  I  believe  both  James  and 

liii 

Peter  were  there,  but  I  --  I  don't  know  exactly® 

18 

Q  Peter  Davidson? 

§-  9 

A!  lYeah®  (But,  again,  I'm  not  exactly 

20 

1 0  0  percent  sure.  But  it  was  a  compliment  of  the 

It 

entire  group  of  the  three  groups  that  I  talked 

22 

about  being  involved® 
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Q  It  was  all  Commerce  and/or  Census  people, 
correct  ? 

A  Oh,  yes.  As  opposed  to  who? 

Q  As  opposed  to  the  Department  of  Justice? 

A  Oh.  No.  No.  No.  It  was  just  Commerce 

people ,  yes . 

Q  And  Secretary  Ross  was  not  there? 

A  No.  He  was  there. 

Q  Oh.  He  was  there? 

A  He  was  there.  Absolutely. 

Q  And  he  had,  by  this  time,  received  and 
digested  the  memo  -- 

A  The  memo,  not  the  --  the  question  -- 

Q  --  we  talked  about  earlier,  the  January 
19th  memo? 

3  Yes. 

Q  Did  he  express  his  view  that  he  thought 
the  citizenship  question  should  be  added? 

A  No.  He  asked  questions.  It  was  really  a 
very  open  dialog  with  a  lot  of  questions  going 

back  and  forth  and  clarification  and  can  we  find 
this  out,  which  led  to  many  of  the  questions. 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  111  of  195 


<s 

© 

© 

© 

© 

© 

© 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


m 

Justice 


Did  Secretary 


had  declined 


MR.  GARDNER: 
speculation . 

BY  MR .  GROSSI : 


t§  -- 


something 


earlier? 


MR.  GARDNER: 
speculation .  L  ack  of 
THE  WITNESS: 


Page  223 

Ross  know  at  that  time  that 
to  meet  about  this  -- 
Objection.  Calls  for 


had  happened  a  couple  weeks 


Objection.  Calls  for 
foundation . 

I  don't  know  the  answer  to 


that  . 

BY  MR .  GROSSI : 

Q  Did  Secretary  Ross  express  to  you  that  it 
would  be  important  for  the  Justice  people  to  meet 

with  the  Census  people  so  that  they  could 
understand  the  technical  aspects  of  why  Census  was 

saying  that  administrative  records  would  be  better 

than  adding  a  citizenship  question? 

A  I  --  I  don't  recall  the  dialog  around 


that  . 

Q  You  don't  recall  anybody  expressing  the 
view  that  they  should  meet  with  Justice  to  explain 
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to  them  why  the  Census  solution  was  better  than 
adding  a  question?  You  don't  remember  that  coming 
up? 

A  No.  In  regard  to  my  conversation  with 
Ron  and  the  notes  that  you  told  me  that  I  knew  the 

meeting  wasn't  happening,  I  mean,  I  knew  all  that. 
You  were  speaking  specifically  in  reference  to  the 

Secretary,  and  I  don't  recall  the  conversations 

around  that  with  the  Secretary. 

Q  All  right.  Okay.  I  want  to  switch 
topics  slightly,  and  we're  going  to  come  back  to 
the  questions  in  chronological  order. 

A  And  are  these  the  questions  we're  using, 
or  are  you  giving  me  -- 


Q  I'll  give  you  a  later  version. 

A  Because,  like  the  letter,  there  were  lots 
of  versions  of  the  questions. 

Q  Right.  As  you  look  at  that,  as  best  you 
can,  do  you  think  that  it  refreshes  your 
recollection  that  by  about  February  2nd  you  were 

back  focusing  in  on  this  issue? 

A  That  would  have  been  the  Friday  after 
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1 

SI  --  if  I  were  back  that  day  --  and  I  believe  I 

2 

was  --  I  was  just  sort  of  cleaning  up  and  prepping 

3 

Ip! 

4 

Ql  That  was  the  transitional  time.  (Okay  j| 

© 

Fair  enough. 

6 

A|  iAnd,  in  fact,  I'm  not  even  on  this  email]) 

© 

that  went  to  Earl . 

8 

Ql  iRightB  ■  noted  that  1  {l  just  wanted  to 

9 

see  if,  perhaps,  they  gave  you  a  copy  as  soon  as 

10 

you  got  back. 

11 

Do  you  remember  a  meeting  with  the 

12 

Secretary  --  a  further  meeting  with  the  Secretary! 

13 

around  February  12th? 

11 

A  lAgain,  I  don't  remember  the  dates,  but 

11 

there  was  a  second  --  secondary  meeting  that  -- 

16 

Q  iWho  was  present  at  that  meeting?) 

11 

A|  iSo  I  want  to  be  very  clear  that  at  the 

11 

time  that  this  was  going  on,  this  became  an 

19 

Iterative  process. )  1 1  was  evolutionary!  (People 

20 

were  working  collaboratively  together.  It  wasn't 

11 

a  work,  stop,  hand  all  the  documents  §  It  was 

22 

answering  questions.  It  was  dialog.  And  so  there) 
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were  other  questions  --  there  were  other  meetings. 

If  there  was  an  oversight  meeting  or  steering 

committee  meeting,  a  group  may  have  joined  at  the 

end  of 

it  to  discuss  this.  So  there  were  lots  of 

dialog 

and  conversation  going  on. 

IQ 

And  Secretary  Ross  attended  that  meeting? 

© 

Not  all,  but  many  of  them. 

IQ 

He  attended  that  meeting  --  if  it  might) 

be  the 

first  week  or  second  week  in  February§ 

IA 

ft  believe  that  sounds  reasonable.} 

IQ 

And  it  was,  otherwise,  all  Commerce  andi 

Census 

people,  correct? 

© 

Yes  . 

© 

No  Justice  people? 

© 

No  Justice  people. 

IQ 

And  is  it  essentially  the  same  group  you 

think  you  had  before,  Mr.  Comstock? 

IA 

We  had,  clearly,  representation  from 

{Legal , 

policy ,  Census . 

© 

Okay  . 

IA 

Because  you  wouldn't  want  to  have  the 

meeting 

unless  you  had  representation  from  all 
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three  of  these  groups  we  were  using  as  guiding 
principle  as  we  looked  at  this. 

Q  Now,  Secretary  Ross  by  this  point  had 
heard  from  the  Census  experts  that  they 
recommended  against  adding  this  --  the  citizenship 

question,  correct? 

A  Right.  He  asked  many  questions  of  them, 
and  he  said  they  are  valid  questions,  and  we  will 

get  back  to  you.  So  it  was  a  dialog  going  on. 

Q  And  they  had,  in  fact,  prepared  a  set  of 
those  questions  to  provide  to  him? 

MR.  GARDNER:  Objection.  Form. 

BY  MR .  GROSSI : 

Q  That  was  --  part  of  the  process  on 
February  12th  was  to  receive,  either  in  written 
form  or  in  oral  form,  the  answers  to  his 
questions? 

A  I  don't  want  to  get  hung  up  on  the  date 
of  the  meeting,  but,  yes,  there  was  a  later 

meeting  for  him  to  get  the  answers  to  the 

questions . 

Q  Actually,  I  think  now  that  we  know  that 
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this  may  be  a  more  important  document,  let's  go 

through  it.  I  just  want  to  point  out  the  answers 
to  three  questions,  okay? 

A  In  this  document  that  we  weren't  going  to 

use? 

Q  Right .  The  one  we  have  the  attachment 

on  . 

A  Which  we  don't  know  if  this  was  a  draft 
or  final  copy,  do  we? 

Q  It  is  not  the  final  copy,  but  it  is  the 
copy  closest  to  the  mid-February  meeting.  That's 
why  I'm  going  to  ask  you  about  it. 

A  I  said  I  don't  know  if  there  was  meet-  -- 
when  the  date  was  of  that  mid-February  meeting 

was  . 

Q  Okay. 

A  So  I  don't  want  to  -- 

Q  Well,  we  have  had  testimony  that  there 
was  a  big  meeting  with  Secretary  Ross  on 

February  12th. 

Does  that  refresh  your  recollection? 

A  I  know  there  was  a  meeting  around  that 
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time,  so  I'm  not  disputing  that.  If  my  colleagues 
said  it  was  on  February  12th,  I  wouldn't  disagree 
with  them.  I'm  just  saying  I  don't  specifically 
remember . 

Q  Okay.  Just  take  a  look  -- 
MR.  GARDNER:  Exhibit  23. 


BY  MR  . 

GROSSI  | 

3 

{So  22# 

A ) 

I  have  one  big  packet  of  stuff 

here  and) 

lit  -- 

Q) 

Right .  And  it  should  have  the 

questions 

attached . 

MR.  GARDNER#  No. 

MS.  KELLYi  fit's 

MR.  GARDNER:  You  intended  it 

to  be  a 

single 

exhibit? 

BY  MR  . 

GROSSI  | 

Q  Okay.  So  we're  --  and  to  be  very 
precise,  in  Exhibit  22  on  Page  2294,  it  begins  the 

questions  and  answers  to  the  questions  that  were 

asked  about  the  January  19th  draft. 

Do  you  see  that? 
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3 

A  lYes  | 

2 

Q|  iQkay ®  (l  want  to  just  ask  you  about 

3 

three,  all  right. 

4 

The  first  one  is  Question  Number  10. 

5 

Someone  was  interested  and  asked  the  question! 

6 

"The  NRFU  numbers  are  comparatively  small. | 

3 

Approximately  one  additional  house  for  NFRU  [sic] 

8 

percent  enumerator!  Is  this  really  a  significant 

3 

source  of  concern?" 

M 

iLet  me  just  ask:)  Do  you  recall  who  posedl 

ii 

that  question  initially? 

12 

A  No ,  I  don ' t . 

11 

Q!  Okay.  The  answer  of  Census  experts  is, 

M 

quote,  yes,  this  is  a  significant  concern. )  First® 

U 

it  gives  rise  to  incremental  NRFU  costs  of  at 

11 

least  27.5  million^  This  is  a  lower  bound  because) 

it  assumes  the  households  do  not  self-respond 

M 

because  we  added  a  question  on  citizenship,  have 

11 

the  same  follow-up  costs  as  an  average  U.S. 

20 

household.  They  won't,  because  they  --  these 

2  f 

households  overwhelmingly  contain  at  least  one 

22 

noncitizen,  and  that  is  one  of  our  acknowledged 

Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  119  of  195 


<s 

3 

3 

3 

3 

3 

3 


10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  231 

hard - to  -  count  subpopulations. 

Do  you  remember  that  the  Census  Bureau 
responded  to  the  question  by  saying  that  it  really 

was  a  significant  concern  in  their  minds  that 
adding  the  citizenship  question  would  increase  the 

nonresponse  rate? 

A  So  my  vernacular  here  will  be  NRFU, 
that's  what  they  call  it,  N-R-F-U  is  called  NRFU. 

And  there  was  a  discussion  about  this,  and  there 
was  a  discussion  about  the  fact  that  one 
percentage  point  out  there  is  --  there's 
$15.6  billion  lifecycle  cost  estimate  to  get  this, 
and  --  to  do  this  census  and,  quite  frankly,  as 
we're  going  through  this  and  there  were  many 

new  --  new  ways  the  census  was  being  taken  by 
Internet  sel f - response  and  telephone  and  there 

were  other  things,  there  was  --  at  least  the  27.5 

million,  which  is  in  this. 

This  --  because  of  the  conversation 
around  the  fact  that  it  would  be  a  noncitizen  who 
would  not  answer  this,  in  their  opinion,  this  is 
their  conclusion  of  the  data,  they  looked  at  it. 
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It  would  be  those  households,  you  know,  at  least 

one  noncitizen  are  the  hard- to- count  population, 
and  that  is  absolutely  right.  We  consider  that 
the  hard - to - count  population,  and  we  spend  a 
tremendous  amount  of  time  on  how  to  count  the 
hard- to  -  count  population. 

The  Census  Bureau,  if  you  ever  have  been 
with  the  Census,  you  can  do  all  the  technology  you 

want  in  the  background  and  we  can  provide 

everything.  It's  the  people  --  feet  on  the 
ground,  those  people  that  are  out  there 
enumerating,  doing  the  job,  which  the  Secretary 
did  when  he  was  himself  in  college.  So  he  is  very 
familiar  with  that  exercise  --  they  do  this  and 

they  did  --  they  did  state  this  concern. 

We  also  talked  about  mitigation  to  this 
concern,  and  we  talked  about  the  fact  that  we 
were,  in  this  census,  increasing  the  number  of 

partnership  programs  that  we  were  having.  We  were 
rethinking  the  way  things  were  being  done,  so  we 

were  already  talking  about  if  --  not  on  this 
date  --  but  what  our  mitigation  strategies  were  if 
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this  were  to  be  the  case. 


Q> 

But  Census  never  changed  its  view  and 

never 

changed  their  answer  to  this  question, 

correct? 

N 

No,  they  did  not,  as  far  as  I  know. 

Q 

Let  me  ask  you  about  another  one 

that ' s 

(Conference  call  interrupted.) 

BY  MR .  GROSSI : 

Q  Okay.  Let  me  state  it  again. 

Directing  your  attention  to  Page  2299, 
the  Question  13  and  answer  --  excuse  me  --  the 
question  is,  quote,  if  Census  is  confident  that 
administrative  data  will  be  available  to  be  used 
to  determine  citizenship  for  all  persons,  e.g., 
not  all  citizens  have  Social  Security  numbers, 

unquote . 

I  think  you  alluded  to  this  a  moment  ago 
when  you  talked  about  having  MOUs  in  place  to  have 

the  right  administrative  data.  Do  you  remember 
that  ? 

A  Yes,  I  did. 
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Q  But  the  answer  of  the  Census  experts  was, 
quote,  we  are  confident  that  Alternative  C  is 
viable,  and  that  we  already  have  invested  enough 

high  quality  citizen  administrative  data  from  SSA 

and  IRS,  unquote,  and  then  it  goes  on  to  elaborate 

a  little  bit . 

I ' 11  represent  to  you  that  this  answer 
was  never  changed  in  any  subsequent  draft  of  these 

Q&As .  Is  that  also  your  recollection,  that  the 
Census  experts  believed  they  had  the  data  in  place 

to  make  administrative  data  use  viable? 

A  They  answered  the  Question  Number  13,  to 
say  yes.  But  also  in  the  original  document,  which 
has  the  three  alternatives,  they  do  say  that  they 

would  want  to  put  a  memorandum  of  understanding  in 
place  so  they  would  have  higher  quality  data  in 

order  to  do  that.  But  it  is  not  my  understanding 
that  they  have  changed  that  answer  to  that 

question . 

Q  So  they  thought  it  was  viable  six  months 
ago  and  they  think  it's  viable  now,  right, 

Alternative  C? 
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A  They've  not  --  to  my  knowledge,  they  have 
not  changed  that . 

Q  All  right.  Let's  leave  that,  and  I  just 
want  to  ask  about  a  couple  more  things. 

A  Are  we  leaving  this? 

Q  Yes.  We  may  be  returning  to  it,  but  for 
right  now,  we're  leaving  it. 

I'm  marking  as  Exhibit  23  an  email  that 
begins  on  Bates  number  4853. 

(Plaintiffs'  Exhibit  23,  Email,  was 

marked . ) 

BY  MR .  GROSSI : 

Q  Now,  this  is  an  email  chain  on 
February  13th,  which  if  Dr.  Jarmin's  recollection 

is  correct,  was  the  day  after  the  meeting  with 

Secretary  Ross.  And  if  you  go  to  the  first  item, 
which  is  the  last  on  the  chain,  we  find  Mr.  Jarmin 
writing  to  a  Michael  Strain,  and  he  says,  "We  are 

trying  to  set  up  some  meetings  for  Secretary  Ross 

to  discuss  the  proposed  citizenship  question  on 

the  2020  census  with  interested  stakeholders. 

Most  stakeholders  will  speak  against  the  proposal. 
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We're  looking  to  find  someone  thoughtful  who  can 
speak  to  the  pros  of  adding  such  a  question  or 
perhaps  addressing  the  fundamental  need,  some 

other"  --  I'm  sorry  --  "the  fundamental  data  need 
some  other  way  (e.g.,  admin  records.)  Do  you  know 
of  anyone  at  AIE  or  elsewhere  that  could  do  this 
sometime  over  the  next  couple  weeks?" 

And  Michael  responds  by  saying,  "None  of 
my  colleagues  at  AIE  would  speak  favorably  about 

the  proposal.  It  is  --  is  it  important  that  the 
person  actually  be  in  favor  of  how  --  the 
proposal ? " 

You  were  involved  in  efforts  to  discuss 
the  possibility  of  adding  a  citizenship  question 

with  what  has  been  referred  to  as  stakeholders? 

A  Uh-huh. 

Q  Correct? 

A  Yes .  I'm  sorry . 

THE  WITNESS:  Yes,  Karen. 

BY  MR .  GROSSI : 

Q  You  attended  some  meetings  with  some  of 
those  people? 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  125  of  195 


Page  237 

1 

A|  attended  some  meetings.  Did  not  attend 

© 

all  the  meetings. 

3 

Ql  iDid  you  also,  on  one  occasion,  listen  in 

4 

by  telephone,  because  maybe  you  were  in  a| 

© 

different  location? 

© 

A  lYes  |  Yes 

© 

Q  lAIE  is  the  American  Enterprise  Institute 

© 

in  this  context,  correct? 

© 

MR.  GARDNER  §  Objection.  §ack  of 

10 

foundation!  Calls  for  speculation .) 

Hi 

(THE  WITNESS  I  T  honestly  am  not  1 0  0) 

12 

percent  sure,  but  I  believe  sop  |l  do  not  know 

11 

Michael  Strain,  at  all.  So  I  have  no  basis  -- 

14 

BY  MR .  GROSSI : 

u 

Ql  Dr.  Jarmin  was  tasked  with  trying  to  findl 

0L6 

someone  who  would  speak  in  favor  of  adding  the 

II 

citizenship  question,  correct? 

|8 

A  |'m  going  to  say  that  is  incorrect.  What 

i|9 

we  sat  in  the  meeting  and  discussed  with  the 

20 

people  from  the  Census,  the  entire  group  that  were) 

II 

there,  we  said  that  the  Secretary  wanted  to  get 

22 

opinions  of  stakeholders .)  We  then  wrote  those 
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stakeholders,  and  it  was  a  group  effort  and  group 
discussion  to  say  we  want  pros,  we  want  cons,  we 
want  him  to  hear  from  federal,  local  businesses, 
businesses,  special  interest  groups,  so  on  and  so 
forth,  former  directors,  so  that  he  could  get  an 
academic,  intellectual  --  he  could  get  a  full  look 
at  the  --  at  people  who  wanted  to  comment  on  it. 

And  we  wanted  to  get  --  a  combination  of  views, 

because  we  wanted  it  to  be  very  objective. 

Q  And  what  Mr.  Jarmin  --  Dr.  Jarmin 
responded  to  Mr.  Strain,  as  indicated  on  the  first 
page,  4853,  is,  "We  are  trying  to  find  someone  who 

can  give  us  a  professional  expression  of  support 
for  the  proposal  in  contrast  to  the  many  folks  we 

can  find  to  give  professional  statements  against 
the  proposal,"  unquote. 

So  bottom  line  was  you  had  plenty  of 
people  who  were  against  adding  the  question,  so 

Dr.  Jarmin  was  trying  to  balance  that  out  with 

someone  who  would  speak  in  favor  of  the  proposal; 

isn't  that  right? 

MR.  GARDNER:  Objection.  Lack  of 
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foundation.  Calls  for  speculation. 

THE  WITNESS:  Yeah.  I  wouldn't  say  that 

as  much  as  I  would  say  that  what  we  did  is  we 

had  --  we  were  trying  to  make  the  list,  we  were 
trying  to  make  it  very  fair,  very  balanced,  and  we 

were  looking  at  it.  And  I  don't  know  where  it  was 
in  the  process  of  discussing  this.  But,  for 
example,  I  don't  know  a  lot  of  people  in  this 

town.  I  wouldn't  --  I  wasn't  involved  in  making 
many  calls,  but  one  person  I  did  know,  a  gentleman 

named  Arturo  Vargas,  who  I  had  met  with  before, 
who  I  knew  was  against  this.  I  said,  let's  make 
sure  he's  on  the  question  --  on  the  list,  because 
he  had  been  vocal,  and  he  came  to  meet  with  me  on 
other  topics  well  before  the  question.  I  said, 
let's  make  sure  we  get  his  opinions  on  this.  So 
we  were  getting  opinions.  We  were  filling  out  the 
list.  So  I  can't  tell  you  at  this  point  how  they 
were  filling  out  the  list. 

BY  MR .  GROSSI : 

Q  Okay.  In  any  event,  he  told  you  at  the 
top  in  an  email  to  you  that,  "It  appears  that  no 
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1 

one  at  AIE  willing  to  speak  in  favor  of  putting 

2 

question  on  the  2020,"  unquote,  correct?! 

3 

A!  lYeahp  That's  exactly  what  it  says  .)  He 

© 

wrote  to  me . 

5 

Q  And  did  Dr.  Jarmin  keep  looking  for 

6 

people  who  would  speak  in  favor  of  putting  the 

9 

question  on  the  proposal? 

8 

A  il  believe  as  we  sat  in  that  meeting,  we 

9 

had  a  list  of  groups  and/or  people  that  would  make) 

10 

sense  to  talk  to.  And  so  --  I  don't  know  where  he) 

11 

was  on  the  list.  If  he  was  at  the  beginning,  the! 

12 

end,  where  he  was  exhausted  on  the  list,  but  there) 

11 

would  be  other  people  on  the  list  that  he  could 

M 

call  and  not  call.|  And  we  actually  felt  very 

U 

important,  that  we  had  the  Census  input  on  who 

16 

they  wanted  us  to  speak  to.| 

99 

Q  lYou  figured  the  Census  people  would  be 

91 

the  best  judges  of  who  would  be  an  effective 

91 

person,  one  way  or  the  other? 

20 

A|  iWell,  they  would  certainly  know  experts 

21 

in  the  field . 

22 

Q  Right. 
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1 

A)  They  would  certainly  know  --  and  we  had 

2 

the  business  liaison  talk  to  us  about  which 

3 

business  people  we  should  put  on,  and,  you  know,) 

0 

that  kind  of  thing. 

0 

f§  Sure  .) 

6 

A  But  very  much  with  a  view  we  wanted  the| 

0 

Secretary  to  have  not  only  geographic^ 

8 

demographi cal ly ,  but  across  multiple  --  multiple 

© 

groups . 

10 

Q|  One  group  that  you  were  particularly 

M 

Interested  in  were  the  prior  Census  directors,) 

12 

correct  ? 

13 

A)  Yes,  we  did.  We  put  that  as  one  of  our 

14 

categories  ) 

15 

Q  And  did  Mr.  Jarmin 

(16 

provide  --  Dr.  Jarmin  --  I'm  sorry  --  provide  you 

M 

with  the  input  of  Census  directors? 

li 

A|  NoJ  iThe  Secretary  had  calls  with  them.) 

19 

Q|  The  Secretary  directly  called  up  prior 

20 

Census  directors? 

21 

A|  So  let  me  be  very  clear  on  this.f  We  put 

22 

together  --  from  the  lists  that  we  produced  from 
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these  meetings  and  the  work  people  did,  we 
produced  a  list  and  then  worked  with  his 
scheduling  to  have  meetings  so  he  could  hear  what 
these  people  said.  I  would  say  to  you  that  the 
Secretary  has  schedulers  and  other  people  that 

probably  made  the  phone  calls  for  him.  Very 
specific  to  your  question,  did  he  make  phone 
calls,  but  he  did  have  --  he  participated  in  phone 

calls . 


And  did  you  participate  in  any  of  those 


calls  by  listening  in? 


A  I  participated  in  some,  not  all. 

Q  Let  me  mark  two  related  documents  as 
Exhibit  24,  8554,  an  email  from  John  Thompson  to 

Ron  Jarmin  dated  January  29,  2018,  and 

sequentially,  8555,  which  is  Exhibit  25,  which  is 

a  letter  to  Secretary  Ross . 

MR.  DEWHIRST:  Is  this  two  exhibits  or 


one  ? 

MR.  GARDNER:  Two  exhibits. 

MR.  GROSSI:  Two. 

(Plaintiffs'  Exhibit  24,  Email,  was 
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marked.  Plaintiffs'  Exhibit  25,  Email,  was 
marked . ) 

BY  MR .  GROSSI : 

Q  Okay.  Have  you  seen  copies  of  this 
document  before? 

3  Yes. 

Q  Did  you  see  it  at  about  the  time  that,  I 
guess,  Dr.  Thompson  sent  it  to  Dr.  Jarmin  in 
either  late  January  or  more  likely,  in  your  case, 

early  February  2018? 

A  I  would  --  I  would  have  probably  seen  it, 


yes.  I  would  probably  have  seen  it  in  February. 

Q  And,  for  the  record,  what  Exhibit  25  is, 
is  a  letter  that  was  addressed  to  Secretary  Ross 

on  January  26th  by  six  different  former 
Census  directors,  correct? 

3  Yes. 

Q  And  it's  fair  to  sum  this  up  by  saying 
that  they  were  against  adding  the  citizenship 

question,  correct? 

A  They  suggest  to  not  put  the  question  on 
the  census  because  of  the  testing. 
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© 

Q  lUh-huh . ) 

2 

A  They  don't  bring  up,  to  my  knowledge,  or 

3 

to  my  quick  review  here,  they  don't  bring  up  other 

4 

reasons  for  not  putting  it  on,  but  that  it  has  not| 

© 

been  well  tested. 

6 

(The  question  had  been  on  the  ACSI 

© 

since  --  for  many  years  and  had  been  many  --  had 

8 

been  tested  over  and  over  with  that  wording.  So 

9 

there  was  a  discussion  about  whether  or  not  the 

10 

testing  was  tested. 

11 

Q  iYou  think  maybe  those  former  Census 

12 

directors  didn't  know  about  the  question  on  the 

13 

lest 

1-1 

iMR .  GARDNER§  Objection.  (Calls  for 

15 

speculation . 

16 

THE  WITNESS  |  ft  - 

17 

BY  MR.  GROSSlt 

H 

Ql  iBecause  that  is  what  was  suggested? 

§-  9 

iMR  .  GARDNER!  Objection!  (Argument  at  ive  j) 

20 

THE  WITNESS:  I'm  not  commenting  on  that. 

It 

I'm  just  saying  this  was  a  letter  that  talked 

22 

about  the  testing.  We  then  had  a  full  discussion 
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with  the  Census  Bureau  on  the  testing  of  the 
question  on  the  ACS,  and  if  they  thought  that  that 
was  acceptable  amount  of  testing  and  that  the 

testing  was  sufficient,  and  that  that  is  what  I  am 
suggesting.  I  am  not  suggesting  and  would  not 
suggest  making  any  comments  about  what  these 
individuals  were  thinking. 

BY  MR .  GROSSI : 

Q  So  when  they  state  on  the  first  Ha© 
quote,  we  strongly  believe  adding  an  untested 

question  on  the  citizenship  status  at  this  late 
date  in  the  decennial  planning  progress  would  put 
the  accuracy  of  the  enumeration  and  success  of  the 
census  in  all  communities  at  grave  risk.  That  is 
what  they  told  Secretary  Ross,  correct? 

A  That  is  what  is  written  here|| 

Q  And  was  there  anyone  among  your  Census 


experts 

who 

said,  you  know,  these  guys  are  wrong 

about  that, 

I  disagree  with  them?. 

N 

Our 

Census  experts  talked  to  us  about  the 

testing 

that 

had  taken  place  under  the  ACS  and  the 

fact  that  that  was  adequate  testing. 
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Q  Did  they  say  they  disagreed  with  the 
conclusions  of  the  former  Census  directors? 

A  I  do  not  believe  we  ever  asked  the 
question  in  relation  to.  But  when  we  read  this 
letter,  said  we  need  to  discuss  with  Census 
whether  they  think  the  testing  is  correct.  But  we 
did  not  --  you're  making  it  did  we  put  this  letter 

down,  and,  therefore,  they  answered  these 
questions.  Once  this  letter  was  read,  we  said 
we've  got  to  discuss  testing  with  the 
Census  Bureau,  who  said  that  they  believed 


adequate  testing  had  been  done  -- 
©  Okay. 

A  --  over  the  years  of  the  ACS|| 

Q  Now  I'd  like  you  to  go  back  to  those 
questions  and  answers  from  the  prior  draft,  and  I 
want  you  to  turn  in  Exhibit  22  to  Page  2303  and, 
specifically,  Question  31  in  the  answer. 

A  I'm  on  the  wrong  page.  Excuse  me. 

Q  You  see  that?  And  it  has  to  do  with  this 
issue  of  process.  And  it  says,  what  was  the 
process  that  was  used  in  the  past  to  get  questions 
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added  to  decennial  census,  or  do  we  have  something 
similar  where  a  precedent  was  established? 

And  then  in  a  very  long  answer,  it  says 
that  the  Census  Bureau  follows  a  well-established 
process  that  involves  extensive  testing,  review 
and  evaluation.  And  then  specifically  on  the  next 
page,  outlines  six  steps  that  are  taken. 

Do  you  remember  that? 

A  I  see  this,  yes . 

Q  Okay.  In  this  case,  had  the  federal 
agencies  evaluated  their  needs  and  proposed 
additions  through  the  0MB? 

A  So  let  me  be  really  clear  on  this.  When 
we  started  down  the  process  of  putting  this 

question  on,  we  said  to  Census,  how  do  we  go 
about  --  what  is  it  that  we  need  to  come  up 
with  --  what  do  we  need  to  do  in  order  to  put  this 
question  on?  And  the  answer  was,  at  the  top  of 
the  house,  the  guiding  principles  were  we  needed 

to  have  a  legal  review,  an  operat ional/ technical 

review,  and  we  needed  to  have  a  policy  decision 

made  . 
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We  then  said,  have  you  had  any  other 
likewise  times  where  this  has  happened?  And  they 
said,  well,  it's  kind  of  complicated,  because 

before,  for  2000  --  in  2000,  we  had  the  long  form, 
we  had  the  short  form,  so  we  really  didn't  --  we 

really  didn't  change  much  there.  And  then  we  went 
to  the  ACS,  and  we  think  about  how  we  put  the 

quest  ion  on  the  ACS,  and  sort  of  talked  about  all 
of  these  things  down  --  down  the  path,  and  I  have 

seen  this  written  --  this  same  language  --  this 

same  dialog  written  in  about  four,  five,  six 
different  ways.  And  so  what  I  would  always  go 
back  to  with  Ron,  Enrique  and  others  was,  what  is 
it  that  we  need?  We  need  a  legal  review.  We  need 
a  technical  policy  review  --  excuse 
me  --  technical/operat ional  view,  scientific 

review,  and  we  need  a  --  a  policy  decision  made. 

So  I  will  tell  you  the  way  this  question 
Number  31  is  written  here,  there  had  been  other 
iterations  of  this  same  thing  written  by  different 

people,  but  there  was  no  hard  fast  guideline  in 

terms  of  this  is  a  statutory  requirement  or  this 
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is  a  requirement  that  has  been  passed  down. 

Q  This  question  was  assigned  to 
Victoria  Velkoff  to  answer  initially? 

A  I  don't  know  the  answer  -- 

MR.  GARDNER:  Objection.  Foundation. 

THE  WITNESS:  I  don't  know  the  answer  to 


that  . 

BY  MR .  GROSSI : 


Q) 

The  answer  that  appears  on  2302,  3  and 

4 

that  we 

just  referred  to,  that's  the  answer  of 

the) 

Census 

Bureau;  isn't  it? 

® 

Yes.  I  believe  so. 

Q) 

Okay  . 

A 

But  the  Census  Bureau  has  answered  that 

same  question  several  different  ways  in  other 
discussions . 


Q  Okay.  That's  what  I  want  to  try  to 
understand.  I'm  going  to  mark  as  Exhibit  26  a 
later  version. 

(Plaintiffs'  Exhibit  26,  Questions,  was 

marked . ) 

BY  MR .  GROSSI : 
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1 

Q|  iNow,  on  Page  1296  of  Exhibit  26,  there's 

2 

the  same  question  about  what  process  has  been 

3 

used,  but  a  very  different  answer,  a  much  shorter 

4 

answer  that  doesn't  mention  all  the  steps  that 

5 

have  typically  been  taken. )  All  I  want  to  know  is 

• 

Who  wrote  that? 

© 

MR.  GARDNER  §  Objection.  lLack  of 

8 

foundation.  Calls  for  speculat ion  .) 

9 

fTHE  WITNESS  §  I  don't  know  who  wrote 

10 

that  . 

11 

BY  MR .  GROSSI : 

12 

Q  Do  you  think  it  was  anybody  in  the  Census 

13 

or  do  you  think  it  was  someone  else  not  in  the 

14 

Census  Bureau? 

15 

MR.  GARDNER:  Objection.  Form. 

16 

Objection.  Lack  of  foundation.  Calls  for 

17 

speculation . 

18 

THE  WITNESS:  Oh,  no.  I  will  tell  you  I 

19 

truly  believe  that  any  answers  that  were  written 

20 

were  viewed  and  looked  at  across  the  groups. 

21 

BY  MR .  GROSSI : 

22 

Q  That  wasn't  my  question,  ma'am.  My 
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question  was:  Do  you  know  who  wrote  the 


answer  -  - 

A  And  I  told  you  I  don't  know.  I  don't 
know.  And  then  you  ask  me  a  subsequent 
question  -  - 

Q  And  you're  not  prepared  to  say  that  you 
swear  that  it  was  written  by  somebody  in  the 
Census  Bureau,  correct?  You  don't  know? 

A  I  don't.  I  --  I  would  assume  so,  but  I 
can ' t  assume  -  - 

Q  I  would  not  want  you  to  assume  here. 

A  But  everybody  proofed  the  questions. 
Everybody  had  a  look  at  the  questions.  So 
everybody  looked  at  these  questions. 

Q  All  right.  I  have  just  a  couple  more 
exhibits.  Okay.  I'm  marking  as  Exhibit  27  a 


document  that  begins  with  Bates  number  9812.  It's 
dated  March  1,  2008  [sic] .  It  does  have  a  list  of 

those  questions,  but  I'm  not  going  to  ask  you 

anything  about  them.  My  questions  are  going  to  be 
entirely  about  the  first  three  pages  of  the 

document . 
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(Plaintiffs'  Exhibit  27,  March  1,  2018 

memorandum,  was  marked.) 

BY  MR .  GROSSI : 

Q  I'm  sorry.  Five  pages  before  the 
questions  begin,  up  through  9816. 

Okay.  Okay.  On  this  exhibit,  is  it  the 
same  type  of  format  at  the  beginning  that  shows 

that  the  views  of  Dr.  Abowd  and  then  Director 
Jarmin,  Assistant  Director  Lamas,  and  then  you, 

you  were  sending  this  up  to  Secretary  Ross, 

correct? 

MR.  GARDNER:  Objection. 

Mi schar ac t er i z es  the  document. 

BY  MR .  GROSSI : 

Q  Let  me  ask,  you  sent  this  document  to 
Secretary  Ross,  correct? 

A  It  went  from  --  through  Dr.  Abowd, 

Dr.  Lamas,  Dr.  Jarmin  to  the  Secretary. 

Q  And  according  to  Dr.  Jarmin,  you  had 
reviewed  this  memorandum  before  it  was  sent  to 
Secretary  Ross.  Is  that  your  recollection,  also? 
A  Yes. 
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© 

Q  And  what's  going  on  here  on  March  1,  2018 

© 

is  that  by  now,  someone  has  come  up  with  the  idea 

© 

of  an  Alternative  D,  which  would,  in  a  sense, 

© 

combine  the  old  Alternatives  B  and  C,  in  that  a 

© 

census  --  the  census  would  contain  a  citizenship 

© 

question,  but  in  addition,  they  would  use  the 

© 

administrative  data  to  link  up  to  answer  needs  of 

© 

Department  of  Justice  and  other  people,  correct? 

© 

A  Correct . 

10 

Q  Who  came  up  with  that  Alternative  D 

11 

first? 

12 

A  I  honestly  do  not  remember.  I'll  tell 

13 

you  we  were  in  a  meeting.  We  were  talking  about 

14 

all  the  different  facts.  And,  again,  it  was  an 

15 

iterative,  evolving  process,  as  I  said.  The 

16 

questions  were  being  reviewed.  We  were 

17 

talk-  --  and  --  and  somebody  said,  why  don't  we 

18 

look  at  the  combination  of  B  and  C  and  see  what 

19 

that  would  do . 

20 

Because  one  of  the  things  that  we 

21 

determined  as  we  looked  at  it,  that  there  was  no 

22 

baseline.  So  you  really  didn't  have  a  baseline. 
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So  if  you  did  this,  you  would  create  that  baseline 

and  then  the  administrative  records, 
which  --  which  we  are  going  to  be  using  much  more 
in  the  census  than  in  other  censuses  prior,  we 
could  then  have  a  baseline  in  to  which  use  --  use 
that  going  forward. 

Q  D  wasn't  proposed  by  anybody  at  the 
Census  Bureau,  correct?  It  was  someone  else, 
right  ? 

MR.  GARDNER:  Objection  to  form. 

THE  WITNESS:  I  --  yeah.  You're  asking 

me  who  proposed  the  question.  I  don't  remember 
who  was  sitting  around  --  we  were  sitting  around  a 
table,  in  a  group.  I  remember  discussing  the 
baseline,  and  the  Census  Bureau  clearly  agreed 
that  there  was  a  lack  of  issue  --  there  was  a  lack 
of  a  baseline,  and  that  this  would  --  that  that 
was,  as  well  as  others,  a  --  a  flaw,  if  you  will, 

in  Option  C.  And  I  don't  know  who  said  it. 

It  was  one  of  those  things  where  --  and, 
again,  I  don't  want  to  sound  simpleton,  but,  you 

know,  when  a  whole  group  of  people  are  sitting  in 
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a  room  and  trying  to  work  through  a  problem  the 
best  they  can,  and  these  people  are  throwing  out 
suggestions,  what  about  this,  what  about  this, 
what  about  this  question  and  then  it  came  up. 

BY  MR .  GROSSI : 

Q  Then  it  was  decided  that  the  experts  in 
the  Census  Bureau  would  analyze  that  in  detail, 

correct? 

A  Absolutely.  Yes. 

Q  And  that's  the  product  -- 

A  The  product  that  -- 

Q  -  -  that ' s  here ? 

A  That  product  -- 

Q  And  what  they  concluded  on  Page  9816  -- 
and  I'm  not  going  to  go  through  all  the  reasons 
they  set  forth  --  is  they  say  in  their  last 
paragraph,  "In  sum,  Alternative  D  would  result  in 

poor  quality  citizenship  data  than  does 

Alt  ernative  C"  --  the  old  Alternative  C.  They 


concluded  that,  correct? 

A  Yes.  It  says  that  right  on  Page  9816. 
Q  And  they've  never  taken  that  back, 
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<s 

correct  ? 

2 

MR.  GARDNER  Objection^  No  foundation.  \ 

© 

Calls  for  speculation. 

4 

THE  WITNESS  :)  #  --  not  that  I  --  not  that 

© 

I  know  of . 

© 

BY  MR  .  GROSSI  :} 

© 

Q|  They  further  say  that,  "Alternative  Di 

8 

would  have  all  the  negative  cost  and  quality 

9 

implications  of  Alternative  B  outlined  in  thel 

10 

draft  January  19th  memo  to  the  Department  of 

11 

Commerce . " 

12 

Correct  ? 

13 

A  Correct . 

M 

Q)  So  Alternative  D  was  not  going  to  solve) 

U 

any  of  those  problems  in  adding  the  census  --I 

M 

citizenship  question,  correct,  according  to  the) 

17 

experts  at  the  Census??) 

18 

A)  Certainly  from  Dr.  Abowd ' s  comments  here. 

19 

But  it  --  it  did  not  still  --  and  we  discussed  it 

20 

at  length,  addressed  the  baseline  situation. 

21 

Q|  There  were  no  subsequent  memoranda  like) 

22 

this  from  the  Census  Bureau  up  the  chain  to 
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Secretary  Ross  concerning  this  issue  of  whether  or 
not  to  add  a  citizenship  question,  correct? 

MR.  GARDNER:  Objection.  Form. 


THE  WITNESS®  (Okay  I  And  I  want  to 

bel 

very  clear  on  this,  and  I  want 

people  to 

understand  what  I'm  saying. 

When  we  discussed  this 

memo  -  -  and 

1 

think  many  people,  not  all,  would  say  this  is 


reasonably  complicated  --  we  tried  to  look  at  what 

was  a  schematic  that  we  could  make  this  easier  to 
understand,  and,  therefore,  later,  a  schematic  was 
produced  that  was  --  I  don't  want  to  say  added  to 

this  --  but  complimented  this.  So  I  don't  want  to 
say  nothing  --  you're  saying  to  me,  was  anything 

created  from  this  document?  I  don't  want  to 
play  --  I  don't  want  to  get  in  a  nomenclature 

issue  with  you.  I  want  to  be  very  honest  with 
this  group  that,  yes,  there  was  a  schematic  that 

was  produced  to  help  understand  what  this  looked 

like. 

BY  MR .  GROSSI : 

Q  And  I  appreciate  the  answer. 
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The  schematic  addition  or  iteration  did 
not  change  the  conclusion  that  we  just  talked 
about  of  the  Census  Bureau,  that  Alternative  D  was 
not  preferable  to  C,  and,  in  fact,  had  all  of  the 
problems  of  B  adding  to  the  question,  correct? 

A  In  Dr.  Abowd ' s  memo,  yes.  That  is 
correct . 

Q  And  there  is  no  subsequent 
Census  -  author ed  memorandum? 

A  Not  that  I  am  aware  of . 


Q  On  this  issue? 

A  Not  that  I'm  aware  of. 

Q  And  I'm  going  to  ask  in  a  moment,  but  I 
want  to  clarify  one  thing. 

(Plaintiffs'  Exhibit  28,  Final  decision, 
was  marked . ) 


BY  MR .  GROSSI : 

Q  Exhibit  28  is  what  I  believe  you've 
referred  to  as  the  final  decision  of 
Secretary  Ross.  Can  you  confirm  that  that's  what 
you  had  in  mind  when  we  talked  about  it? 

A  Yes .  Yes . 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  147  of  195 


1 

2 

3 

4 

• 

6 

f§ 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  270 

Now,  I  know  that  you  testified  earlier 
that  funding  was  one  of  your  big  priorities  when 
you  first  became  Under  Secretary;  is  that  fair? 

A  Yes  . 


Q  So  is  the  census  still  in  danger  of  being 
underfunded? 


A 

NO. 

Q 

Can  you 

explain? 

A 

Yes  .  I  ' 

d  be  happy  to.  And  I  don't  have 

all 

the 

numbers 

in  front  of  me,  so  we  will  --  if 

we 

will 

directionally  correct. 

When  the 

GAO  put  our  their  report  in  May 

and  the  Secretary  articulated  about  that  report. 


he  said  he  would  look  at  the  lifecycle  cost 

estimate  and  the  budget  for  the  census.  And  so 
for  those  who  would  obviously  assume  --  that, 

again,  remember  the  Census  has  the  economic, 
demographic,  so  they  have  a  baseline  budget  that 

keeps  going.  But  once  the  decennial  gets  into 
play,  the  decennial  budget  goes  up  expeditiously, 
expeditiously  and  then  it  comes  back  down,  and  so 

you  get  the  big  hump. 
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So  what  our  job  was  to  do  was  really  look 
at  what  should  the  lifecycle  cost  be  in  terms  of 
the  --  in  terms  of  this  --  there  were  already 

projects  and  programs  --  and,  again,  I  was  not 

th  ere  at  the  time  --  that  were  going  over  budget. 

So  you  really  needed  to  look  at  this  and  say,  what 
is  the  reality  of  doing  the  budget?  So  what  we 
did  is  we  went  through  the  entire  budget.  We  got 
certified  independent  cost  estimators  to  come  in 

and  work  with  us.  So  there  was  a  co-project 
between  the  Department  of  Commerce  and 
Census  Bureau  that  would  look  at  these  two 
budgets.  And  then  when  I  got  --  by  the  time  I  got 
th  ere,  again,  August  --  not  July  --  August  21st, 

the  first  meeting,  big  meeting  with  all  the  groups 
to  review  this  budget  was  taking  place  within  two 

days.  So  that  is  one  of  the  first  things  we  did. 

Once  we  identified  that  budget  and  made 


adjustments  to  that  budget  and  everybody  agreed  to 
the  budget  --  because  we  didn't  want  --  ve  ry 

important  part  of  --  if  you  will,  not  to  deviate, 

part  of  the  governance  I  talked  about  before,  that 
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steering  committee,  we  didn't  want  the  Census 
running  a  budget  and  the  Department  of  Commerce 
running  a  budget,  and  then  all  of  a  sudden,  a  year 

later,  oh,  my  goodness  gracious.  We  wanted  them 
on  a  periodic  basis  to  get  together,  meet,  make 

sure  we  were  all  agreeing  on  the  numbers.  So  that 
was  part  of  that  steering  committee's  reason  for 


kind  of  putting  those  kind  of  governance 
structures  in  place. 

So  what  we  did  is  we  worked  on 
those  --  we  also  invited  --  and  when  I  say  "we, "  I 
want  it  to  be  colloquial  we.  I  was  not  there  when 
all  this  work  was  done.  They  also  invited  people 
from  0MB  to  participate  in  the  project  with  the 

independent  cost  estimators,  because  0MB  has  been 
looking  at  the  census  for  so  long. 

So  at  the  end  of  this  analysis,  we 
determined  --  we  being  --  the  large  we  being 

inclusive  of  Census  and  the  Department  of 
Commerce  --  that  there  needed  to  be  a  new 
lifecycle  cost  estimate.  That  we  needed  to  go 
back  to  Congress,  which  the  Secretary  had  said  he 
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would  do.  We  were  then  prepped  up,  prepared,  went 
to  some  briefing  meetings,  so  on  and  so  forth,  and 
went  to  Congress  at  the  end  of  October,  beginning 

of  November,  if  my  time  frame  is  correct,  and  we 
talked  about  the  funding,  the  change  of  the 

funding,  the  estimate,  so  on  and  so  forth. 

And,  actually,  the  Congress  has  been 
extreme  1Y>  extreme  ly  responsive  to  our  needs,  and 

we  have  the  funding  we  want.  And  they  actually  -- 
if  I  may  compliment  them  --  did  something  that  we 

very  rarely  see  before,  and  they  said  that  we 
could  actually  --  because  at  the  time,  if  you 

remember,  one  of  the  other  things  in  the  GAO 
report  was  how  are  the  systems  going,  scalability, 

all  these  kinds  of  issues.  And  they  actually  said 
that  even  though  this  was  earmarked  --  this  is  an 
example,  '19  money,  if  you  are  ready  to  use  it  in 
'18  and  you  document  why  and  you  bring  it  to  OMB 

and  it  is  approved,  we  will  let  you  use  ' 19  money 
in  '18.  So,  actually,  that  has  been  a  very,  very, 
very  successful  collaborative  process. 

I've  answered  enough  of  your  questions. 
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Q  You  have.  Let  me  just  make  sure  I 
understand  a  couple  smaller  pieces  of  it. 

Around  October  or  November,  you  folks  at 
Commerce  finalized  a  lifecycle  estimate;  is  that 
right  ? 


A  Yes. 

Q  And  you  brought  that  to  Congress? 

A  Yes. 

Q  And  Congress  approved  the  budget  that  you 
were  requesting? 

A  For  '18  --  '19,  now  we're  working  on  the 


'20  budget  right  now.  But  we  have  no  reason  to 
believe  that  they  would  not. 

Q  Has  the  funding  request  that  you've  made 
changed  since  the  citizenship  question 
determination  in  March  of  2018? 

A  No .  I t  has  not . 

Q  Now,  let's  turn  back  to  Exhibit  28,  which 
is  that  decision  memo. 

Do  you  know  who  primarily  wrote  this 
document  ? 


A 


No,  I  don't  know  who  primarily  wrote  the 
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make  sure  the  process  was  working.  We  wanted  to 
see  what  was  the  U.N.  recommendations,  what  did 
other  developed  countries  do,  those  kind  of 
things.  But  I  was  not  --  those  assignments  were 
given  to  the  most  appropriate  people  to  do. 

Q  Okay.  So  let's  start  from  the  second 
paragraph  and  Secretary  Ross  writes  --  or  let's 

say  that  he  writes,  because  this  is  his  memo,  he 

signe  d  it.  "I  had  set  out  to  take  a  hard  look  at 

the  request  and  ensure  that  I  considered  all  the 

facts  and  data  relevant  to  the  question  so  I  could 
make  an  informed  decision  on  how  to  respond." 

Now,  it ' s  my  understanding  that  you 
testified  that  Secretary  Ross  saw  those  memos  that 

Census  prepared,  correct? 

A  Correct  § 

Q  And  you  testified  that  he  spoke  to  a 
number  of  stakeholders  about  this? 

A  Correct  § 

Q  Are  you  aware  of  any  other  information  or 
facts  or  data  relevant  to  this  question  that 
Secretary  Ross  reviewed,  other  than  those  sources? 
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(Well,  as  I  said,  there  were  legal) 

documentation  produced,  right! 

3 

|Okay| 

N 

There  was  information  about  what  do  other 

developed  countries  do  §  There  was  information  on 

what  the  UN  sources  do  § 

Q 

Uh-huh.  Anything  else  that  you  can  think 

0 

l-h 

•o 

1 

N 

(Not  off  the  top  of  my  head.) 

Q) 

(Anything  you  can  think  of  that  would 

refresh 

your  recollection? 

3 

®o| 

Q 

Now,  you  reported  directly  to 

Secreta 

ry  Ross,  correct? 

A 

Yes ,  ma ' am . 

Q 

And  Census  was  within  your  purview? 

A 

Yes  . 

Q 

So  did  you  have  access  to  all  of  the 

informa 

tion  that  Secretary  Ross  looked  at  in 

cons ide 

ring  whether  or  not  to  add  the  question? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  I  do  not  have  access  to  all 
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of  the  Secretary's  files,  information,  and  over  a 
time  span,  I  just  would  not  have  it.  So  I  would 
have  to  answer  that  question  as  I  do  not  believe  I 
do  -  -  I  do  not . 

BY  MS .  GOLDSTEIN : 

Q  So  Secretary  Ross  had  some  meetings  with 
stakeholders  that  you  did  not  attend,  correct? 

A  Correct . 


And  he  may  have  reviewed  documents 


germane  to  this  question  that  you  are 

unaware  o 

correct  ? 

A  Over  the  course  of  time  or  in 

reading 

public  documents  or  in  whatever,  I  can 

' t  speak 

to 

what  the  Secretary  did  in  full. 


Q  Okay.  So  let's  go  down  this  document. 

If  you  go  to  the  last  paragraph  on  this  page, 
three  lines  down,  it  says  that,  "I  also  met  with 
Census  Bureau  leadership  on  multiple  occasions." 

Now,  you've  testified  already  about  a 
couple  of  those  meetings  that  Secretary  Ross  had 
with  Census  Bureau  leadership.  Are  there  any 
other  meetings  that  Secretary  Ross  held  with 
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testified  to  earlier  and  the  meeting  on  the 
timeline  and  the  meeting  on  the  forms,  do  you 
recall  any  other  meetings  that  you  attended  with 
Secretary  Ross  and  Census  Bureau  leadership? 

A  I  cannot  recall,  but  he  had  access  to 
anybody  he  wanted  to  along  this  process. 

Q  Do  you  know  if  he  spoke  to  the  Census 
Bureau  leadership  without  you  present? 

A  I  don ' t  know  the  answer  to  that . 

Q  So  let's  turn  the  page.  And  if  you  go  to 
the  second  full  paragraph,  the  last  -- 

A  Can  I  --  he  says  here  that  he  has  been 
monitoring  press  coverage.  So  when  you  talk  about 
things  he  was  looking  at,  I'm  sure  that  --  he  says 

right  there  that  was  also  there.  I  failed  to 
remember  to  say  that . 

Q  Terrific.  And  if  you  remember  other 
things  as  we  go  on,  just  go  ahead  and  tell  me. 

A  I  read  that . 

Q  So  the  last  sentence  of  that  second  full 
paragraph,  it  says  that  "Following  the  2020"  -- 

"the  2000  census,  decennial  census  --  "the  long 
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form  sample  was  replaced  by  the  American  Community 
Survey,  ACS,  which  has  included  a  citizenship 
question  since  2005.  Therefore,  the  citizenship 
question  has  been  well  tested." 

Now,  are  you  aware  of  whether  the 
Census  Bureau  performed  any  research  on  how  the 
citizenship  question  will  perform  specifically  in 

the  decennial  census  environment? 

A  The  Census  Bureau  told  us  that  they  felt 
that  it  was  well  tested  to  be  on  the  form. 

Q  Are  you  aware  of  any  research  that  has 
been  done  with  respect  to  how  the  citizenship 
question  will  perform  on  the  decennial  census 
environment? 


Not 

that  I'm  aware  of 

I  am  not  aware . 

And 

did  you  or  anyone 

at  Commerce  ask  the 

Census  Bureau  to  research  that  question? 

A  We  asked  them  if  they  felt  that  the 
question  had  been  tested  sufficiently  enough  to  be 

on  the  --  on  the  form.  We  did  not  dictate 
research  or  tell  them  not  to  do  research.  We 
asked  them  for  their  opinion  and  gave  them  free 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


m 

• 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  157  of  195 


Page  284 


reign  to  do  what  they  wanted  to  give  us  that 

opinion . 

Q  Within  the  time  constraints  that  you  were 
working,  correct? 

A  Correct . 

Q  Do  you  know  when  the  citizenship  question 
was  last  tested  in  the  context  of  the  ACS  or  long 
form? 


A  No , 

Q  Was 
MR  . 

f  oundat i on . 


I  ' m  not  -  -  I  do  not . 

Census  asked  that  question? 
GARDNER:  Objection.  Lack  of 

Calls  for  speculation. 


BY  MS .  GOLDSTEIN : 


Q  To  your  knowledge. 

A  To  my  knowledge,  I'm  not  sure. 


IQ 

Did  you  or,  to  your  knowledge,  anyone 

else  at 

Commerce  see  the  results  of  the  testing 

that  had  been  performed  on  the  citizenship 

question  in  the  context  of  the  ACS? 

(A 

No,  not  to  my  knowledge. 

IQ 

So  let's  go  down  to  the  next  paragraph,! 

and  I ' m 

just  going  to  start  in  the  middle  of  the 
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sentence,  because  it's  a  long  one.  "DOJ  states 
that  the  current  data  collected  under  the  ACS  are 
insufficient  in  scope,  detail  and  certainty  to 

meet  its  purpose  under  the  VRA .  " 

Do  you  see  that? 

A  And  DOJ  states  current  data  collected 
under  -  -  yes . 

Q  What,  if  anything,  did  Commerce  do  to 
validate  that  rationale,  to  your  knowledge? 

A  I'm  not  aware.  I'm  not  aware  of 
anything . 


Q  And,  to  your  knowledge,  what,  if 
anything,  did  the  Census  Bureau  do  to  validate 
that  rationale? 

A  You  have  to  ask  Census  that  question. 

Q  You're  not  aware  of  anything,  correct? 

A  Correct . 

Q  To  your  knowledge,  did  the  -- 
A  I  know  that  they  have  fully  researched 
and  they  fully  understand  --  they've  been  doing 

this  for  a  long  time,  but  you  need  to  get  into 

details  with  them  on  that. 
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Q  And  who  is  they? 

A  The  Census  Bureau. 

Q  And  the  Census  Bureau,  to  be  clear,  asked 
to  meet  the  Department  of  Justice's  technical 
experts,  correct? 

A  I  believe  the  note  said  that  they  sent  it 
to  Art  Gary,  and  they  said  they  were  bringing 
their  technical  so  they  knew  who  to  bring. 

Q  You  understand  that  the  Census  Bureau 
asked  to  meet  with  the  technical  experts  at  DOJ, 
correct  ? 

I  don't  want  you  to  look  at  the 
documents,  Secretary  Kelley. 

You  understand  that,  right? 

A  There's  a  nomenclature  issue  here.  They 
sent  the  letter  to  Art  Gary,  they  said  we're  going 
to  bring  our  technical  people.  Right.  So  the 
answer  is,  they  did  not  --  I  don't  know  if  they 
reached  out  to  the  technical  guys.  I  know  they 
reached  out  to  Art  Gary  from  this,  but  I  know  they 
wanted  to  meet  with  him. 

Q  So  Census  asked  Art  Gary  to  set  up  a 
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,  yes?. 

Yes  §  Absolutely.  Yes. 

Q 

And  ultimately  --  and  that  meeting  was 

going  to  involve  experts,  correct? 

i 

Yes  . 

Q 

And  that  meeting  didn't  happen,  correct?! 

W 

Correct .  Yes . 

m 

|0kay| 

A 

(Well,  what  I  don't  know  is  who  the  DOJ 

was  going  to  bring  to  the  meeting!  (I  do  know  who 

Census 

was  going  to  bring  to  the  meeting. 

Q 

(Who  was  Census  going  to  bring  to  the 

meeting  f ) 

A 

Well,  they  said  they  were  going  to  bring 

some  technical  people  -- 

m 

Oh,  the  categories? 

m 

Yes  . 

Q 

To  your  knowledge,  did  the  Department  of 

Justice 

ever  identify  a  number  of  cases  that  they 

would  have  brought,  but  for  the  absence  of 

block-level  citizenship  data? 

A  And  I  1 m  not  aware  of  that . 
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THE  WITNESS:  It  is  their  conclusion. 

It's  not  a  fact.  We  won't  know  until  after. 


BY  MS 

GOLDSTEIN : 

Q 

So  let's  talk  about  it  in  conclusion. 

The  Census  Bureau  concluded  that  the 

response  rate  would  decline  materially,  correct? 

MR.  GARDNER:  Objection. 

Mi scharact er i zes  the  document. 


BY  MS 

GOLDSTEIN : 

Q 

Correct  ? 

Let's  go  over  to  Exhibit  -- 

A  You  got  to  help  me  out  here. 

Q  Sure.  And  I'd  like  you  to  turn 
to  --  this  is  the  January  19th  memo. 

A  Uh-huh. 


Q 

And  let's  go  to  Page  1281. 

And  - 

actually,  let's  go  to  the  page  right  before 

that , 

1280.  Now,  B2  of  this  is  entitled 

self  -  response  rate  analysis,  correct? 

A  Yes  . 

Q  In  the  last  sentence  on  this  page  states 
that,  "Once  again,  the  sel f - response  rates  were 
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You  can  look  at  me. 


A 

Describe  what 

you  mean 

Q 

What  do  you  think  I  mea 

empirical  data  mean  t 

o  you ? 

A 

Is  this  data 

that  Censu 

Absolutely.  They  pro 

duced  this 

bas i s . 

Is  that  where 

you ' re  go 

Q 

I  just  want  t 

o  make  sur 

look  at 

the  last  line 

of  that  p 

were  just  looking  at 

in  the  dec 

A 

Okay  . 

Q 

"No  empirical 

data  exis 

of  a  c i 

tizenship  ques 

tion  on  re 

You  see  that? 

A 

So  -  - 

Q 

Did  I  read  it 

right? 

A 

No .  You  read 

it  -  -  t ha 

senior 

vice-president 

,  from  the 

said  that . 

Q 

Okay .  So  -  - 

I  see  your 

A 

That ' s  the  op 

inion  of  t 

Ql 

Okay.  So  let 

'  s  go  back 

Page  292 


by  that . 
n?  What  does 

s  Bureau  produced? 

on  a  factual 
ing? 

e  -  -  so  if  you 
aragraph  that  we 
ision  memo? 

ted  on  the  impact 
sponses . " 


t  '  s  Nielsen, 
Nielsen  Group  who 

point . 
he  -  - 

to  the  sentence 
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1 

we  were  reading  a  moment  ago,  that  neither  the 

2 

Census  Bureau  or  the  concerned  stakeholders  could 

3 

document  that  the  response  rate  would,  in  fact, 

4 

decline  materially. 

5 

Is  that  whether  testing  a  question  isl 

6 

for  --  or  one  thing  that  testing  can  be  for,  to 

0 

determine  if  response  rates  will  decline 

material ly ? 

® 

®  Yes .  | 

i-0 

Q)  And,  for  example,  an  end-to-end  test 

11 

that  --  could  test  whether  or  not  a  question 

12 

causes  response  rates  to  decline,  correct?' 

13 

A|  Yes. |  But  an  end-to-end  test  does  a  whole 

14 

|ot  more  than  that . 

M 

Q  Of  course.  But  that's  one  thing  it  could 

16 

do,  right? 

17 

A  It's  one  thing  it  could  do. 

li 

Q  And  another  thing  that  an  end-to-end  test 

19 

can  do  is  test  whether  or  not  NRFU  --  or  how 

20 

effective  NRFU  is  in  the  context  of  a  citizenship 

21 

question,  correct? 

22 

A  Correct . 
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Q  And  that  was  not  done  with  the 
citizenship  question,  correct? 

A  Correct.  It  was  done  with  the  ACS  over 
the  year's  time  frame  that  was  shown  at  the 
percent  numbers  and  the  amount  of  people. 

Q  And  it's  my  understanding  that  you  have 
not  seen  that  data  with  respect  to  the  ACS 

testing,  correct? 

A  You  said  the  testing.  I've  seen  the 
results  on  the  ACS,  how  many  --  how  many  ACSs  are 


out  there,  how 

many  times  the  question 

's  been 

asked , 

which  is 

what  this  paragraph  refers  to. 

IQ 

So  then 

the  paragraph  goes  on 

to  talk) 

about 

Secretary 

Ross's  discussion  with 

Ni e  1  sen  .} 

Were  you  part  of  that  conversation? 

A  I  don't  remember,  but  I  --  I  don't 
remember  if  I  was  on  that  call  or  not. 

Q  Is  there  anything  that  would  help  you 
remember  if  you  were  on  that  call? 

A  I  could  reconstruct  the  day,  I  guess.  I 


mean  -  - 


Q  Okay.  Have  you 


so  you  see  that 
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Nielsen  is  referencing  that  it  had  added  questions 
on  the  ACS  on  sensitive  topics  to  certain  short 
survey  forms  without  any  appreciable  decrease  in 
response  rates. 

Did  you  ever  see  those  surveys  from 
Nielsen  --  that  are  referenced  from  Nielsen  in 
that  sentence? 

A  No  . 

Q  Do  you  know  if  anyone  at  Commerce  did? 

A  I  don ' t  know . 

Q  I  would  have  to  ask  other  people  at 
Commerce  to  find  out,  correct? 

A  Correct . 

Q  Including  Secretary  Ross,  to  find  out  if 
Secretary  Ross  saw  those,  correct? 

A  Correct . 

Q  So  let's  go  --  let's  go  to  the  last 
paragraph  here,  and  this  states  that,  "The 

Census  Bureau  determined  that  for  2013  to  2016, 

ACS  surveys  nonresponses  to  the  citizenship 
question  for  non-Hispanic  whites  ranged  from  6 . 0 

to  6.3,  for  non-Hispanic  blacks  ranged  from  12.0 
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Page  296 

to  12.6  percent,  and  for  Hispanics  ranged  from 
11.6  to  12.3  percent.  However,  these  rates  were 
comparable  to  nonresponse  rates  for  other 

questions  on  the  2013  and  2016  census." 

And  one  of  the  examples  that  is 
giving  -- 

MR.  GARDNER:  You  misread.  It's  2016 

ACS  . 

MS.  GOLDSTEIN:  2016,  I  apologize. 

BY  MS .  GOLDSTEIN : 

Q  And  one  of  the  examples  that  they  give, 
"The  Census  Bureau  estimates"  --  "Census  Bureau 
estimates  showed  similar  nonresponse  rate  ranges 
occurred  for  questions  on  the  ACS  asking  the 
number  of  times  the  respondent  was  married,  4.7  to 
6 . 9  percent . " 

Now,  do  you  agree  that  the  4.7  to  6.9 
percent  nonresponse  rate  for  the  question,  the 

number  of  times  the  respondent  was  married,  is 

similar  to  the  nonresponse  rates  to  the 
citizenship  question  for  non-Hispanic  blacks  and 
Hispanics  that  ranged  from  11.6  to  12.6  percent? 
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iMR .  GARDNER!  Objection^  (Lack  of) 

foundation!  Objection. 

■  ( Thereupon ,  the  court  reporter 

clarified.  )| 

IMR.  GARDNER^  Objection^  |Form| 

(THE  witness!  The  way  this  reads 

BY  MS .  GOLDSTEIN : 

Ql  t  just  want  to  know  if  you  agree  that  4.7 

9 

to  6.9  percent  for  the  marriage  rates,  if  you 

10 

agree  that  is  similar  to  the  11.6  to  12.6  rates 

It 

for  the  citizenship  question  for  non-Hispanic 

12 

blacks  and  Hispanics? 

11 

iMR  .  GARDNER:  Same  objections! 

M 

iTHE  WITNESS!  You  are  taking  it  out  of 

11 

context  of  how  this  was  written,  but  you're  asking 

as 

me  where  it  is  comparing  three  sets  of  numbers 

tt 

with  a  group  of  numbers  which  I  count  down  below. 

11 

You're  asking  me  to  isolate  two  or  three  of  those 

|9 

numbers  and  make  a  comparison,  which  is  taking 

20 

this  paragraph  out  of  context.  So  if  you're 

It 

asking  me  simply  to  say  is  that  comparable,  the 

22 

answer  would  be,  they  are  dissimilar. 
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BY  MS .  GOLDSTEIN : 

Q  Okay.  And  are  you  aware  --  and  that  last 
half  of  that  last  paragraph  that  we've  just  been 
reading  lists  a  number  of  estimates  that  this  memo 
says  showed  similar  nonresponse  rate  ranges.  Are 
you  aware  or  have  you  seen  any  evidence  that  those 
questions  add  a  racially  or  ethnically 
differential  response  rate? 

A  I  don't  recall.  I  don't  know  if  I  saw 
that  . 

Q  Let's  go  to  the  next  page.  So  let's  go 
to  the  middle  of  that  first  paragraph.  It  says, 
"However,  Census  was  not  able  to  isolate  what 
percentage  of  decline  that  was  caused  by  the 
inclusion  of  a  citizenship  question  rather  than 
some  other  aspect  of  the  long  form  survey." 

Do  you  see  that? 

A  I  see  that  sentence. 

Q  Now,  if  we  go  back  over  to  1280,  this  is 
Exhibit  2 1 . 

A  Page  1280,  yeah.  Got  it. 

Q  That  last  sentence,  "Census  is  isolating 
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rates  for  the  citizenship  question  are  much 
greater  than  comparable  rates  for  other 
demographic  variables  like  sex,  birth  date/age  and 
race/ethnicity,  data  not  shown." 

Do  you  see  that? 

A  I  wasn't  with  you.  Whether  the  response 
is  by  mail-in  questionnaire  or  -- 

Q  No.  The  very  last  line  of  the  last 
paragraph  in  B1 . 

A  Right.  But  there's  a  full  sentence  that 
starts  with  "whether." 

Q  Sure . 

A  "The  response  is  by  mail-in  questionnaire 
or  ISR  instrument  and  item  response  --  nonresponse 
rates  for  citizenship  question  are  much  greater 
than  the  comparable  rates  for  other  demographic 


variables  like  sex,  birth/age,  race/ethnic i ty 

not"  --  "data  not  shown." 

Q) 

IHave  you  seen  any 

empirical  data  that 

contradicts  this  analysis 

on  Page  1280?) 

m 

#o| 

Q) 

And,  to  your  knowledge,  has  anyone  in 
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Commerce  seen  any  empirical  data  or  studies  that 
contradict  the  Census  Bureau's  analysis  on 
Page  1280? 

A  Not  that  I'm  aware  of. 

Q  And  that  includes  Section  B2  on 
self  -  response  rates,  correct? 

A  Right.  And  it's  interesting,  because 
this  talks  about  --  well,  not  being  asked  that 

question . 

Q  And  that  includes  Section  B2  on 
self  -  response  rates? 

A  Well,  we  only  looked  at  that  one  little 


part  of  --  if  you  want  -- 

Q  That  one  little  part  of  that? 

A  --  me  to  take  the  -- 

Q  That  one  little  part  of  the  sentence. 

A  What's  the  question?  You'd  rather  me  -- 

Q  Sure.  Let  me  rephrase  it.  Let  me  re-ask 

i t  then . 

Have  you  seen  any  --  apart  from  the 
Census  Bureau  memos,  have  you  seen  any  empirical 

data  or  studies  that  contradict  the 
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Census  Bureau's  analysis  of  sel f - response  rates 

with  respect  to  the  citizenship  question? 

A  Not  that  I'm  aware  of. 

Q  And,  to  your  knowledge,  has  anyone  in 
Commerce  seen  any  empirical  data  or  studies  that 

contradict  the  sel f - response  rate  analysis  that 
the  Census  Bureau  put  forth  in  Section  B2  on 


Page  1280? 

Just  asking  what  you  know. 

A  I  don't  knowJ| 

Q  And  if  you  go  to  Page  1281,  let  me  ask 
this  more  generally  so  we  don't  have  to  bother 
with  the  documents. 


Have  you  seen  --  other  than  the  materials 
that  the  Census  Bureau  prepared  for  you,  the  Abowd 
memos  that  we've  been  talking  about  a  lot  today, 


have  you  seen  any  scientific  studies  or  data  that 

contradict  those  analyses? 

Have  you  -  - 

N 

These  specific  analyses,  not  that  I'm 

aware 

of  | 

Q> 

And,  to  your  knowledge,  has  anyone  in 
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Commerce? 

A  I  don't  know.  I  can't  speak  to  anybody 


In 

Commerce  --  everybody  in 

Commerce . 

Q|  ;J  '  d  have  to  speak  to 

the  other  people  in 

Commerce  who  were  involved, 

correct?! 

A  Correct . 

Q  To  see  if  they  saw  other  science  that  you 
haven ' t  seen? 

MR.  GARDNER:  Objection  to  form. 

THE  WITNESS:  Yes. 

BY  MS .  GOLDSTEIN : 

Q  Okay.  So  let's  go  back  to  the  decision 
memo,  and  let's  go  to  --  you  see  where  it  says 
"Option  C"? 

A  Yes ,  ma ' am . 

Q  So  in  the  middle  of  that  paragraph, 
Secretary  Ross  writes,  "That  Census  Bureau 
analysis  showed  that  between  28  and  34  percent  of 
citizenship  for  sel f - responses  for  persons  that 
administrative  records  show  are  noncitizens  are 
inaccurate .  " 

Did  I  read  that  correctly? 
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Page  307 


Q  Sure . 

A  --  and  tie  it  back. 

Q  So  let's  step  away  from  the  document  for 
a  second.  It  sounds  like  you  just  testified  --  I 
just  want  to  make  sure  I  understand  --  that  the 
Census  wanted  an  accurate  and  complete  count, 
correct  ? 


A  The  Census  wants? 

Q  Or  I'm  sorry.  Commerce  wants  an  accurate 
and  complete  count? 

A  A  complete  and  accurate  census,  yes. 

Q  And  that  the  Secretary's  goal  in  choosing 
between  these  options,  he  wanted  to  pick  an  option 
that  would  provide  a  great  amount  of  accuracy, 

correct  ? 

A  I  can't  speak  for  the  --  now  you're 
asking  me  to  speak  for  the  Secretary. 

Q  To  your  knowledge,  you  talked  to  the 
Secretary? 

A  Yes. 

Q  You  know  what  the  Secretary  prioritized, 
correct  ? 
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A  Correct . 


Q  Accuracy 
A  Complete 
the  Secretary. 

Q  And  the  C 
Option  D  was  not 
correct  ? 

I f  you ' re 


We 

i — 1 
i — 1 

go  back  to 

You  want 

t  ime  ? 

Thanks . 

( Ther eupo 

as 

re 

quested . ) 

THE  WITNE 

BY 

MS 

.  GOLDSTEIN: 

Q 

Correct  ? 

A 

In  the  op 

i  s 

op 

inion ,  it's 

Q 

I ' m  not  a 

Ce 

nsu 

s  Bureau  -  - 

A 

Their  opi 

Q 

-  -  conclu 

Page  308 


was  important  to  the  Secretary? 
and  accurate  were  important  to 

ensus  Bureau  concluded  that 
the  most  accurate  option, 

not  sure,  you  can  tell  me. 
the  document . 

to  read  my  question  one  more 

n,  the  reporter  read  the  record 

SS :  But  this  --  okay. 

inion  of  the  Census  Bureau,  this 

not  conclusive  fact  -- 

sking  for  conclusive  fact.  The 

ni on  was  -  - 

ded  that  the  most  accurate 
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option  was  not  Option  D,  correct? 

A  In  their  opinion,  yes. 

Q  So  let's  turn  the  page. 

A  Do  you  not  want  to  discuss,  "This 
approach  would  maximize  the  ability  to  match  the 
responses  to  the  administrative  records"? 

Q  We  are  running  out  of  time,  Under 
Secretary.  Let's  keep  going.  Let's  go  to  the 
next  page . 

A  But  I  think  there's  a  lot  in  this  letter 
that  you ' re  not  -  - 

Q  I  know.  I've  only  got  --  you  want  to 
stay  longer?  If  you're  going  to  consent  to  it,  I 
will  absolutely  ask  you  more. 

MS.  GOLDSTEIN:  Consent? 

MR.  GARDNER:  No.  Keep  cherry  picking. 

Go  for  it. 

BY  MS .  GOLDSTEIN : 


Q  So  let's  go  back  to  the  top  page  of  this 
document,  which  is  1371.  "It  is  my  judgment  that 
Option  D  will  provide  DOJ  with  the  most  complete 
and  accurate  CVAP  data  in  response  to  its 
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Page  310 


request .  " 


Did  I  read  that  correctly? 

A  Yes ,  ma ' am . 

Q  The  Census  Bureau  concluded  that  Option  D 
would  not  provide  DOJ  with  the  most  complete  and 

accurate  CVAP  data  in  response  to  its  request, 
correct? 

A  In  their  judgment.  And  this  is  the 
Secretary's  judgment. 

Q  I  just  need  to  make  the  record  clear. 

So  in  the  Census  Bureau's  judgment, 

Option  D  would  not  provide  DOJ  with  the  most 
complete  and  accurate  CVAP  data,  correct? 

A  Your  question  again? 

Q  So  in  the  Census  Bureau's  judgment, 

Option  D  would  not  provide  DOJ  with  the  most 
complete  and  accurate  CVAP  data,  correct? 


18 

A 

I 

don  '  t 

w 

ant  to  speak  f 

or  t 

he 

Censu 

s ,  so 

19 

I  want 

to 

make 

if  it's  in  da 

t  a  . 

2  0 

Q 

Okay . 

So 

let  me  direct 

you 

to 

the 

right 

2  1 

place . 

So 

why 

do 

n ' t  you  go  to 

9816 

• 

It's 

the 

22 

last  p 

age 

of  that 

March  1  memo, 

and 

in 

this 
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Page  313 

Q  I'd  have  to  ask  him? 

A  Please . 

Q  And  then  it  says,  the  next  full  sentence, 
"But  no  one  provided  evidence  that  reinstating  a 
citizenship  question  on  the  decennial  census  would 

materially  decrease  response  rates  among  those  who 
generally  distrusted  government  and  government 

information  collection  efforts,  dislike  the 
current  administration  or  fear  of  law 
enforcement . " 

Do  you  see  that? 

©  Yes. 

Q  You  didn't  ask  the  Census  Bureau  to  test 
that  question,  correct? 

A  The  Census  Bureau  indicated  that  they 
felt  the  question  had  been  tested. 

Q  Now,  this  says  that  no  one  provided 
evidence  that  reinstating  the  question  --  I'm  just 

going  to  paraphrase  --  that  reinstating  the 

question  in  this  climate  with  these  people  who 

generally  distrusted  government  would  decrease 

response  rates,  correct? 
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Page  314 


A  That's  what  it  says,  which  is 
paraphrased . 

Q  Yeah. 

A  You  read  it  verbatim  before. 

Q  But  fair  enough,  right? 

No  one  in  Commerce  asked  the 
Census  Bureau  to  provide  that  evidence  through 

additional  testing,  correct? 

MR.  GARDNER:  Objection.  Calls  for 

speculation.  Lack  of  foundation. 

BY  MS .  GOLDSTEIN : 

Q  To  your  knowledge? 

A  The  Census  Bureau  --  excuse 
me  --  Commerce  asked  the  Census  Bureau  whether 
they  felt  the  question  was  adequately  tested. 


|Q  And 

Secretary  Ross  felt 

that  there  was  no 

evidence,  at 

least  with  respect 

to  this) 

impl i cat  ion 

of  the  citizenship 

que  s  t ion , 

correct  ? 

|A  I  can't  tell  you  what  he  felt  or 

anything 

else. 


That's  just  what  he  wrote  -- 
We  know  what  he  wrote. 
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1 

Q|  lOkay®  And  you  never  asked  the 

2 

Census  Bureau  to  run  tests  on  the  impact  of 

3 

reinstating  the  citizenship  question  on  this 

4 

population  described  in  that  sentence  we've  just 

© 

been  reading,  correct? 

6 

Al  We  asked  them  if  they  felt  that  this 

© 

question  had  been  tested  appropriately  enough  to 

8 

be  put  on  the  2020  decennial  § 

9 

Q  I'm  just  going  to  try  my  question  one 

10 

more  time . 

Hi 

iYou  didn't  ask  the  Census  Bureau  to 

12 

provide  evidence  that  reinstating  the  citizenship! 

11 

question  would  impact  or  --  the  response  rates  on 

M 

the  population  that  is  referenced  in  that  sentence) 

U 

we've  just  been  reading,  correct? 

16 

©  iSo  if 

If 

Ql  (I  just  want  to  know  whether  you  asked  fop 

18 

testing  on  that  subject. 

u 

A!  (| f  you  are  asking  me  if  I  asked  the 

20 

Census  to  provide  testing  on  response  rates  of 

If 

people  who  --  among  those  who  generally  distrust 

22 

government  and  government  information  collected 
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efforts,  dislike  the  current  political  climate,  or 
fear  law  enforcement,  I  did  not  do  that. 

Q  And,  to  your  knowledge,  did  anyone  at 
Commerce  ask  the  Census  Bureau  to  provide  evidence 
of  that? 

A  I  do  not  know. 

Q  Okay.  So  let's  go  to  the  last  sentence 
of  that  paragraph.  "While  it  is  possible  that 
this  belief  is  true,  there  is  no  information 
available  to  determine  the  number  of  people  who 

would,  in  fact,  not  respond  due  to  a  citizenship 
question  being  added  and  no  one  has  identified  any 

mechanism  for  making  such  a  determination." 

Do  you  see  that? 

m  i  do. 

Q  Did  you  ask  the  Census  Bureau  if  they 
could  design  a  test  to  make  this  determination? 

A  No.  I  did  not  ask  them  to  make  --  to 
create  a  test . 

Q  And,  to  your  knowledge  -- 


I  ® 

I  just  have  to  ask  it  for  the  record. 
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--  did  anyone  at  Commerce  ask  the 
Census  Bureau  to  design  a  test  to  make  this 
determination? 

A  Not  that  I  know  of® 

But  I  repeat,  we  asked  the  Census  Bureau 
if  they  felt  that  this  question  had  been 
thoroughly  tested  on  a  number  of  occasions. 

Q  Okay.  Let's  go  to  the  next  page. 

And  I  want  to  go  to  the  middle  of  that 
first  paragraph.  The  same  former  director 
noted  --  do  you  see  where  I'm  starting?  "In  the 
years  preceding"  -- 

A  Yes  . 

Q  --  "certain  interest  groups  consistently 
attacked  the  census  and  discouraged 
participation. " 

Do  you  know  what  Secretary  Ross  is 
referring  to  here? 

Just  with  respect  to  those  interest 
groups,  do  you  know  what  he's  referring  to? 

MR.  GARDNER:  Objection.  Calls  for 

speculat ion . 
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BY  MS .  GOLDSTEIN : 


Q  Have  you  seen  studies  or  other  evidence 
regarding  that? 


MR.  GARDNER: 

Same 

ob j  ect ion . 

THE  WITNESS: 

This 

is  going  to  be  a  fuzzy 

answer ,  so  I  -  - 

BY  MS .  GOLDSTEIN : 

Q  Sure . 

A  There  have  been  conversations  with  Census 
that  in  past  decennials,  that  there  have  been 
special  interest  groups  of  certain  varieties  that 
have  been  negative  about  the  census,  but  I  cannot 
tell  you  technical  details  on  any  of  that,  but  I 
do  recall  having  conversations  about  that  topic. 

Q  Do  you  remember  who  those  conversations 
were  with? 

A  It  would  have  to  be  the  Census 
leadership . 

Q  Okay.  But  you  don't  recall  seeing  any 
documents  related  to  that,  correct? 

A  No.  But  I  don't  remember. 

Q  Okay.  And  right  below  that  it  says, 
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"While  the  reinstatement  of  a  citizenship  question 
may  be  a  data  point  on  which  these  interest  groups 
seize  in  2019,  past  experience  demonstrates  that 

it  is  likely  efforts  to  undermine  the  decennial 
census  will  occur  --  will  occur  again,  regardless 
of  whether  the  decennial  census  includes  a 
citizenship  question." 

Now,  I  only  want  to  know,  have  you  seen 
any  empirical  data  that  relates  to  that  point? 

A  No. 

Q  And  do  you  know  if  Secretary  Ross  has 
seen  any  empirical  data  -- 

MR.  GARDNER:  Objection|| 

BY  MS .  GOLDSTEIN : 

Q  --  relating  to  that  point? 

MR.  GARDNER:  Calls  for  speculation. 

THE  WITNESS:  I'm  not  going  to  speak  for 

Secretary  Ross. 

BY  MS .  GOLDSTEIN : 

Q  I  need  to  speak  to  him  -- 
MR.  GARDNER:  Objection 

BY  MS .  GOLDSTEIN : 
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citizenship  question  request  before  December,  just 
to  make  sure  you  would  have  enough  time? 

A  And  I  think  I  said  earlier  I'm  not 
exactly  sure  what  was  the  first  time  we  discussed 
i  t  . 

Q  But  you  did  not  discuss  what  those  steps 
would  be  in  terms  of  the  legal  review  and  the 
technical  review  and  the  policy  decision  until 

mid-December;  is  that  right? 

A  C  o  r  r  e  c  t|| 

Q  Did  anyone  ever  ask  or  instruct  you  not 
to  reveal  to  the  Census  Bureau  that  there  may  be  a 
request  for  a  citizenship  question  on  the  census 
or  to  delay  informing  the  Census  Bureau? 

A  No.  And  as  I  said,  I  don't  know.  I 
could  have  discussed  that  with  them  early.  It 
just  was  not  in  the  priorities  of  the  things  we 
were  discussing. 

Q  So  no  one  ever  instructed  you  or  asked 
you  not  to  inform  the  Census  Bureau? 

A  No . 

Q  So  you  testified  that  during  that  fall  of 
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Q  Do  you  recall  ever  asking  anyone  at 
Census  about  the  effect  of  the  --  the  potential 
effect  of  the  citizenship  question  on  the  budget, 
prior  to  the  December  12th  DOJ  letter? 

A  No.  When  we  did  the  budget,  we  discussed 
what  percentages  we  wanted  to  use  as  NRFU  numbers, 
and  we  actually  said  we  --  we  needed  to  put  more 
into  those  numbers  and  make  sure  we  had  enough  for 
NRFU,  we  had  enough  for  the  partnerships,  enough 
for  those  kind  of  things,  but  --  and  we  put 
contingencies  in  those  numbers.  But  there  was 
never  a  -- 


But  before  the  DOJ  letter  was  received  by 


Census,  did  you 

ever  look  into 

what 

the  effect 

of 

the  citizenship 

question  could 

be  on 

the  costs 

of 

NRFU? 

H  No. 


Q  You  understand  that  the  stated 
justification  for  the  citizenship  question  by  the 
Secretary  is  Voting  Rights  Act  enforcement;  is 
that  right? 

A  That  is  what  the  letter  from  DOJ 
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What  time  frame  are  we  talking  about? 

I'm  not  sure  which  communications  you're  referring 
to  . 

A  I  have  no  idea  what  you're  --  you're 
asking  me  the  questions,  and  you're  asking  me  what 
time  frame  we're  talking  about.  This  has  gotten 
off  the  rails  a  little. 

Q  It's  late  in  the  day. 

A  And  I  really  want  to  be  as  helpful  as 
possible,  so,  please. 

Q  Understood.  Understood. 

So  let's  say  March  2018,  so  after  the 
March  1st  memo,  before  the  March  26th  decision, 
and  from  understanding  of  the  documents,  that's 
the  time  period  when  he  was  doing  a  lot  of  the 
discussions  with  stakeholders.  So  during  that 
time  period,  did  he  have  communications  with  DOJ 
about  the  citizenship  question? 

A  I  don ' t  know  the  answer  to  that . 

Q  You  don ' t  know? 

A  I  do  not  know  the  answer  to  that . 

Q  Okay.  Do  you  know  whether  he  had  any 
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stakeholder  conversations  with  any  Voting  Rights 

Act  --  I  should  say  organizations  interested  in 
Voting  Rights  Act  enforcement,  such  as,  for 
example,  the  ACLU,  MALDEF,  any  other  such  groups 

that  occasionally  bring  Section  2  enforcement 

actions  ? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  I  would  have  to  refer  to 


th  e  list  of  eve  ryb  o  dy  and  want  you  to  ask  the 

question . 

BY  MS .  BOUTIN : 


IQ 

Okay.  But  do  you  recall  any,  offhand, 

as) 

you  sit 

her  e  ? 

3 

No ,  I  don ' t  § 

IQ 

Did  you  ever  suggest  to  Secretary  Ross 

oft 

Earl  Comstock  that  they  hold  stakeholder 

conversations  about  the  citizenship 

questions  --  question  --  excuse  me  --  with  DOJ  or 

any  groups  interested  in  Voting  Rights  Act 

enforcement  ? 

MR.  GARDNER:  Objection.  Form. 

THE  WITNESS:  We  certainly  talked  and 
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1 

took  great,  earnest  interest  in  making  sure  we  had 

2 

a  broad  --  a  broad  and  comprehensive  group  for  the 

© 

Secretary  to  talk  to  § 

© 

BY  MS .  BOUTIN : 

5 

Ql  iBut  you  don't  remember  any  suggestion,  as 

6 

far  as  stakeholders  go,  whose  specific  interests 

0 

were  Voting  Rights  Act  enforcement?; 

8 

A  il  can't  speak  to  --  I  don't  know  that 

9 

somebody  wasn '  t  spoken  to  that  are  - 

10 

Q  But  you  don't  know  of  anyonef 

11 

A  Not  to  my  knowledge. 

12 

Ql  lEarlier,  you  stated  that  there  are  other! 

11 

Instances  in  which  an  agency  has  refused  to  meetj 

M 

and  you  referred  to  as  an  example  --  you  referred 

U 

to  OMB  as  an  example.  What  was  that  in  reference 

16 

to  | 

tt 

A  (The  race  and  ethnicity  question,  which  isl 

|8 

a  question  that  its  form  is  dictated  by  a  group 

ifl 

called  oh  OIRA,  which  is  part  of  OMB  .§  And  because) 

20 

the  question  needed  to  be  --  the  questions  needed 

It 

to  be  done  by  a  certain  point  when  we're  talking 

22 

about  theses  timelines,  OIRA  would  have  had  to 
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change  how  it  --  it  mandated  race  and  ethnicity  to 
be  viewed  and  how  it  would  be  broken  out.  And  so 

we  were  getting  towards  --  closer  to  them,  and  we 

would  call  and  say,  do  you  have  an  update,  do  you 
want  us  to  come  meet?  And  they'd  say  no,  we  don't 
have  an  update.  At  that  point,  we're  not  y® 

Q  Had  there  been  previous  meetings  prior  to 
their  refusal  to  meet? 

A  They  did  not  meet.  I  don't  want  to  go 
all  the  way  to  they  refused  --  they  refused  to 

meet,  but  they  did  not  meet.  Do  I  know  if  there 
were  any  meetings  before  that? 

Q  About  the  race  and  ethnicity  question? 

A  Not  prior  to  my  arrival,  but  prior  to 

that,  I  don't  --  not  after  my  arrival.  Prior  to 
that,  I  don't  know.  I  do  know  that  over  the 
years,  there  was  communication  and  correspondence, 
that  they  worked  closely  together. 

Q  Okay. 

A  So  I  believe  they  did  meet  prior. 

Q  Okay.  So  did  they  --  and  I'm  sorry.  You 
say  OIRA  is  the  name  of  -- 
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Okay.  Did  --  what  --  was  the  final 
result  in  that  process  such  that  OIRA  got  what 
they  wanted?  Did  the  race  and  --  let  me  rephrase. 

Did  the  race  and  ethnicity  question  end 
up  in  the  form  that  they  had  advocated? 

A  OIRA,  yes. 

Q  Okay.  This  question  was  asked  earlier, 
but  I  don't  think  --  I  think  things  got 
sidetracked . 

Were  you  surprised  by  Secretary  Ross's 
decision  to  add  the  citizenship  question  against 
the  recommendation  of  the  Census  Bureau? 

A  It  wasn't  my  place  to  be  surprised  or 
not.  It  was  my  place  to  do  -- 

Q  But  were  you  surprised? 

A  --  what  the  Secretary  asked. 

Q  But  were  you  surprised? 

A  I  was  not  surprised  or  not  surprised.  I 
said,  okay,  that's  the  decision,  now  we  need  to 
say,  how  do  we  implement  it?  How  do  we  go 
forward? 

Q  So  I  think  without  looking  at  them,  I 
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importance  of  concerns  from  the  feet  on  the 
ground . 

A  I'm  sorry.  I  got  --  give  me  the  first 
part  of  what  you're  talking  about. 

Q  Sure .  Sure . 

So  I  was  just  recalling  earlier 
testimony,  and  it  --  we  were  talking  generally 
about  meetings  with  Secretary  Ross,  and  one  of  the 
phrases  that  you  used  was  the  feet  on  the  ground, 
and  how  it  was  important  to  consider  concerns 
stated  from  the  feet  on  the  ground. 

A  Yeah. 

Q  What  do  you  mean  -  -  what  do  you  mean  by 
feet  on  the  ground? 

A  And  Census  refers  to  it  as  boots  on  the 
ground.  That's  what  they  always  say  when  they 
talk  about  those  people  out  in  the  field 
conducting  NRFU.  The  enumerators,  I  should  say. 

Q  Are  you  familiar  with  the  Center  For 
Survey  Management? 

A  Not  particularly. 

Q  I'm  sorry.  Center  For  Survey 
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M 


easuremen 


t? 


A  Not  intimately. 

Q  Okay.  I  will  represent  to  you  that  it  is 
an  office  within  Census,  and  I'd  like  to  show 
you  -- 

A  Please  show  me. 

Q  --a  September  20,  2017  memorandum  for 

Associate  Director  Research  and  Methodology,  and  I 

think  it  will  be  Exhibit  29. 

(Plaintiffs'  Exhibit  29,  September  20, 

2017  memorandum,  was  marked.) 

THE  WITNESS:  I  was  afraid  you  were  going 

to  give  me  that  without  a  number  and  I  couldn't 
take  it . 

May  I  clarify,  Rory,  my  last  statement? 

BY  MR .  ADAMS : 

•  Yes. 

A  When  you  said  the  Center  for  Survey 
Measurement,  I  thought  you  were  talking  about  an 

outside  concern.  As  a  group  inside  of  the 
research  and  methodology,  they  have  all  kinds  of 

teams . 
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BY  MR  . 

ADAMS : 

• 

Okay® 

N 

So  I  --  I  recognize  they  do 

all  these} 

things , 

but  I  --  I  did  not  understand  the  context 

in  which  you  were  talking.1 

• 

Okay  . 

N 

So  I  would  not  say  to  you  I 

' ve  never  seen 

any  work  by  CSM  before,  but  there's 

lots  of' 

acronyms,  as  you  can  well  imagine. 

© 

I  can  . 

Are  you  familiar  with  this 

document?) 

No.  I  am  not  familiar  with 

this 

document . 

Q> 

I'd  like  to  read  a  number  of  statements 

in  the  document  and  ask  if  you  are  familiar 

with  --  in  general,  with  the  concerns  that  are 
expressed  in  the  document.  So  beginning  at  the 
bottom  of  the  first  page,  " FRs ,  field"  -- 
sorry  --  "field  representatives,  and  FS  is  field 

supervisors,  emphasized  facing  a,  'new  phenomenon' 

in  the  field,  and  reported  that  respondent's 
fears,  particularly  among  immigrant  respondents, 
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have  increased  markedly  this  year.  Respondents 
reported  being  told  by  community  leaders  not  to 
open  the  door  without  a  warrant  signed  by  a  judge, 

and  CSM  researchers  observed  respondents 
falsifying  names,  dates  of  birth  and  other 

information  on  household  rosters." 

Were  you  aware  that  these  observations 
had  b  een  made  in  the  field  in  the  context  of  CSM ' s 
various  research  projects? 

A  I  understood  the  concerns  were  made,  but 
not  under  this  particular  research  paper  or  other 
things,  and  I  think  we've  seen  today  where  --  but 
this  is  from  the  field  itself.  I  have  not  seen 
this  document,  but  we  have  talked  about  concerns. 

Q  Turning  to  the  third  page,  which  is  Bates 
number  2448,  the  very  top,  "It  should  be  noted 
that  this  level  of  deliberate  falsification  of  the 
household  roster  and  spontaneous  mention  of 
concerns  regarding  negative  attitudes  towards 
immigrants  is  largely  unprecedented  in  the 
usability  interviews  that  CSM  has  been  conducting 
since  2014  in  preparation  for  the  2020  census." 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-6  Filed  01/07/19  Page  195  of  195 


Page  364 

ACKNOWLEDGEMENT  OF  DEPONENT 
I,  KAREN  DUNN  KELLEY,  do  hereby  acknowledge  I 
have  read  and  examined  the  foregoing  pages  of 
testimony,  and  the  same  is  a  true,  correct  and 
complete  transcription  of  the  testimony  given  by 
me,  and  any  changes  or  corrections,  if  any,  appear 
in  the  attached  errata  sheet  signed  by  me. 


Date  KAREN  DUNN  KELLEY 

Joshua  E.  Gardner,  Esquire 
U.S.  DEPARTMENT  OF  JUSTICE 
20  Massachusetts  Avenue 
Washington,  D.C.  20530 

IN  RE:  New  York  Immigration  Coalition,  et  al . ,  v. 

United  States  Department  of  Commerce,  et  al . 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-7  Filed  01/07/19  Page  1  of  153 


EXHIBIT  G 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

2  0 

2  1 

22 


Case  3:18-cv-01865-RS  Document  154-7  Filed  01/07/19  Page  2  of  153 


UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  MARYLAND 
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Page  9 

PROCEEDINGS 
THE  VIDEOGRAPHER :  Good  morning.  We  are 

going  on  the  record  at  9:08  a.m.  on  October  26th, 
2018.  Please  note  the  microphones  are  sensitive 
and  may  pick  up  whispering,  private  conversations 
and  cellular  interference.  Please  turn  off  all 
cell  phones  or  place  them  away  from  the 
microphones  as  they  can  interfere  with  the 
deposition  audio.  Audio  and  video  recording  will 
continue  to  take  place  unless  all  parties  agree  to 
go  off  the  record. 

This  is  media  unit  1  of  the 
video  -  recorded  deposition  of  David  Langdon  taken 
in  the  matter  of  Robyn  Kravitz,  et  al . ,  v.  U.S. 
Department  of  Commerce,  et  al . ,  and  La  Union  Del 
Pueblo  Entero,  et  al . ,  v.  Wilbur  Ross,  et  al . , 
filed  in  the  United  States  District  Court  for  the 
District  of  Maryland. 

This  deposition  is  being  held  at 
Covington  &  Burling,  LLP,  located  at  850  10th 
Street,  Northwest,  Washington,  D.C. 

My  name  is  Glen  Fortner  from  the  firm 
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Page  10 

Veritext,  and  I  am  the  videographer .  The  court 
reporter  is  Denise  Brunet  from  the  firm  Veritext. 
I  am  not  related  to  any  party  in  this  action,  nor 
am  I  financially  interested  in  the  outcome. 

Counsel  and  all  present  in  the  room  and 
everyone  attending  remotely  will  now  state  their 
appearances  and  affiliations  for  the  record.  If 
there  are  any  objections  to  proceeding,  please 
state  them  at  the  time  of  your  appearance, 
beginning  with  the  noticing  attorney. 

MR.  DURAISWAMY:  Shankar  Duraiswamy  for 

the  Kravitz  plaintiffs. 

MR.  ALTVATER :  B.J.  Altvater,  law  clerk, 

Covington  &  Burling,  for  the  Kravitz  plaintiffs. 

MS.  SHAH:  Niyati  Shah  for  the  Lupe 

plaintiffs  and  the  District  of  Maryland  case 
number  8:18-01570. 

MR.  YOUNG:  Dylan  Young  from  Arnold  & 

Porter  for  the  NYIC  plaintiffs. 

MR.  CANNON:  Michael  Cannon,  U.S. 

Department  of  Commerce  agency  counsel . 

MS.  WELLS:  And  Carlotta  Wells  from  the 
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Page  11 

Department  of  Justice  representing  the  defendants. 

THE  VIDEOGRAPHER :  The  court  reporter 

will  please  swear  in  the  witness. 

WHEREUPON, 

DAVID  SANFORD  LANGDON, 

called  as  a  witness,  and  having  been  sworn  by  the 
notary  public,  was  examined  and  testified  as 
follows : 

EXAMINATION  BY  COUNSEL  FOR  KRAVITZ  PLAINTIFFS 
BY  MR.  DURAI SWAMY : 

Q  Good  morning,  Mr.  Langdon .  As  you  just 
heard,  my  name  is  Shankar  Duraiswamy.  I  represent 
the  plaintiffs  in  one  of  the  cases  that  we're  here 
about  today.  Let  me  start  with  a  simple  question. 
Could  you  please  state  and  spell  your  name  for  the 
record . 

A  State  and  spell? 

D  Yes. 

A  David  Sanford  Langdon.  D-A-V-I-D, 

S-A-N-F-O-R-D,  L-A-N-G-D-O-N . 

Q  And  could  you  provide  your  home  and  work 
addresses  for  the  record,  please? 
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At  a  later  point  in  time,  you  received  a 
master's  in  applied  economics  from  Johns  Hopkins; 
is  that  right? 

A  Yes  . 

Q  That  was  in  2003? 

A  Yeah. 

Q  Is  there  any  other  educational  background 

that  we've  missed? 

A  In  terms  of  university  education,  no. 

Q  What  about  --  how  about  non - uni vers i ty 
education? 

A  I  mean,  all  federal  employees,  we  take, 
you  know,  training  courses  and,  you  know, 
continuing  education. 

Q  Understood.  Why  did  you  decide  not  to 

finish  the  degree  in  Spain? 

A  It  was  a  personal  lifestyle  decision.  So 
my  later  wife  and  I  decided  that  we  wanted  to  look 
for  work  in  the  United  States,  settle  down,  and  we 
chose  Washington,  D.C. 

Q  And  as  I  understand  it,  when  you  settled 
down  in  D.C. ,  you  took  a  job  with  the  Bureau  of 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-7  Filed  01/07/19  Page  14  of  153 


• 

m 

m 

m 

8 

9 

10 

11 

12 

13 

14 

15 

16 
17 


19 


21 


Page  18 

Labor  Statistics;  is  that  right? 

A  Correct . 

Q  What  was  your  job  there? 

A  I  was  an  economist,  a  staff  economist,  at 

BLS .  I  worked  on  the  current  employment 
statistics  program,  which  is  part  of  the  Office  of 
Employment  and  Unemployment  Statistics. 

Q  How  did  you  end  up  in  that  job? 

A  They  were  hiring  a  lot.  This  was  1998. 

I  interviewed  --  I  started  in  July,  interviewed  in 
January.  And  they  had  a  lot  of  open  positions, 
and  I  chose  that  office  to  work  in. 

Q  And  how  long  did  you  have  that  position? 

A  Around  seven  years. 

Q  What  were  your  job  responsibilities? 

A  So  we  --  this  office  was  in  charge  of 
producing  the  monthly  payroll  survey  numbers.  So 

th  ere ' s  two  major  sets  of  employment  data  that  n 

in  the  monthly  jobs  report,  typically  published  on 

the  first  Friday  of  the  month.  It's  a  principal 
federal  economic  indicator. 

My  office  was  responsible  for  the  editing 
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of  microdata,  the  preparations  of  the  analysis, 

and  discussion  and  economic  analysis  of  them  with 
senior  BLS  management.  We  also  did  -- 
THE  REPORTER:  Senior  -- 

THE  WITNESS:  BLS,  Bureau  of  Labor 

Statistics.  It's  the  acronym. 

Senior  BLS  management.  And  we  did 
research  reports  as  well. 

BY  MR.  DURAI SWAMY : 

Q  And  that  describes  your  responsibilities 
during  the  entire  seven  years  that  you  had  that 
position? 

A  Yeah.  I  mean,  I  became  a  supervisory 
economist.  So  at  some  point  in  that  time  --  I 
became  a  team  lead  and,  later,  a  supervisory 

economist.  So,  you  know,  staff  economists,  you 
know,  reported  to  me.  But  we  did  --  it  was  the 
same  office,  same,  you  know,  general 

responsibilities . 

Q  Did  you  have  any  responsibility  for  the 

design  or  administration  or  execution  of  the 
payroll  survey? 
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A  Yeah. 

Q  Could  you  describe  what  your 

responsibilities  were? 

A  So  we  --  I  mean,  it  varied,  really.  I 
mean,  we  worked  with  the  data  collection  team. 
There's  a  separate  collection  data  team.  So  the 
monthly  payroll  surveys  is  a  massive  business 

survey.  It  goes  to  around  300,000  U.S.  --  between 
300  and  400,000  U.S.  business  establishments  every 

month,  and  it  collects  information  on  their 
payrolls,  so  employment,  female  employment,  total 

payroll  dollars,  total  hours  worked,  and  then 

manufacturing  total  overtime  hours. 

And  we  --  during  that  period,  we  went 
through  a  major  transition  in  how  the  --  and  the 
industry  framework  that  was  used  to  assign  a 

company  to  a  specific  industry  within 

manufacturing,  a  shift  from  the  standard 
industrial  classification  system  to  the  North 

American  industry  classification  system.  So  we 
were  involved  with  that. 

We  were  involved  with  a  potential 
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decision  to  remove  --  to  stop  collecting  data  on 
female  employment  -- 

THE  REPORTER:  Stop  collecting  data  on. . . 

THE  WITNESS:  Data  on  the  number  of  women 

employed  by  companies.  So,  I  mean,  it  was  a 


variety 

of  things . 

BY  MR  . 

DURAI SWAMY : 

Q  Did  you  have  any  prior  background  in 
surv  ey  methodology  or  des  ign? 

A  Some.  I  mean,  I  took  classes  on  it  when 
I  was  in  Seville.  So  I  took  classes  on  survey 
methodology  and  survey  design.  And  I  learned  a 
lot  on  the  job. 

Q  Did  you  have  any  involvement  with  any 
other  surveys  or  survey  data  while  you  were  there? 

A  On  BLS  ?  As  an  analyst.  I  used  data  from 


other  BLS  programs  in  research  reports  I  did.  So 

I  used  data  --  we  worked  closely  with  the  people 

on  the  current  population  survey.  So  it's  a 
monthly  household  survey  that  actually  the  Census 

Bureau  administrates  --  administers,  but  BLS  is 
one  of  the  major  users. 
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Page  22 

Other  than  the  current  population  surveyj| 

did  you 

have  any  --  did  you  do  any  work  related  to) 

any  other  surveys  administered  by  the  Census 

Bureau  during  that  period  of  time? 

0 

'A  little  bit  on  the  American  Time  Use 

Survey , 

which  is  also  administered  by  the  Census 

Bureau , 

mostly  as  an  analyst  .§  We  used  the  data  § 

Q! 

So  with  respect  to  both  of  those,  you 

weren ' t 

working  at  the  Census  Bureau,  you  weren't 

Involved 

in  the  execution  of  the  survey 

© 

No  | 

Q! 

S -  but  you  were  analyzing  the  data  that 

.'came  out 

of  the  survey? 

© 

Correct . 

Q! 

Okay®  (Other  than  the  census  surveys,  any! 

other  su 

rveys  that  you  had  any  experience  with 

while  you  were  at  BLS? 

1 

No,  not  that  I  recall. 

Q! 

'As  I  understand  it,  you  then  moved  in 

2006  to 

the  Office  of  Chief  Economist  at  the 

Department  of  Labor;  is  that  right? 

© 

Within  the  Office  of  the  Assistant 
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1 

Secretary  for  Policy!  And  the  chief  --  at  that 

2 

time,  the  chief  economist  was  --  this  was  in  the 

3 

Bush  43  administration.  |The  chief  economist  at 

4 

that  point  was  housed  within  that,  the  policy 

• 

office . 

6 

Q|  How  did  you  end  up  in  that  position?! 

• 

A  I  applied  for  the  job.  There  was  an 

8 

opening  on  USAJobs  .§  It  looked  interesting  and  I 

m 

applied  for  it  and  got  it. 

10 

Ql  What  were  your  responsibilities  there? 

it 

A|  So  we  --  it  varied.  It  varied  quite  a 

M 

bit.  We  did  a  lot  of  --  principally,  a  lot  of 

13 

economic  analysis  for  the  Secretary  and  for  her 

H 

team.  It  was  Secretary  Chao  at  that  point.)  So 

U 

macroeconomic  analysis,  labor  market  analysis  -- 

M 

ilTHE  REPORTER#  {I'm  sorry.)  Could  you  slow) 

17 

down  a  little  bit? 

18 

ffHE  WITNESS!  (Sure!  IT  '  m  sorry# 

i-9 

Macroeconomic  analysis,  labor  market 

20 

analysis,  some  of  it  connected  to  the  policy 

It 

agenda  of  the  department  at  that  point  | 

22 

BY  MR.  DURAI SWAMY : 
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jointly  between  two  statistical  agencies,  and 
there's  lots  of  modules  to  it,  and  there's  an 
opportunity  for  all  sorts  of  conversations  about 
what  content  there  might  be  in  specific  pieces  and 
for  what  purposes.  So,  I  mean,  really  --  I  just 
can't  answer  that. 

Q  Is  it  fair  to  say  that,  generally,  the 
Labor  Department  determined  the  priorities  for 
what  it  needed  from  survey  data  --  for  what  the 
Labor  Department  needed? 

A  The  Labor  Department  sets  its  policy 
priorities,  but  as  far  as  the  content  goes,  I 


mean , 

I  think  it  just  -- 

i t  depends . 

Q 

Any  other  work 

related  to  surveys  while 

you  were  at  the  Labor  Department  in  the  Office  of 

Chief 

Economist  ? 

A 

Not  that  I  recall . 

Q) 

Okay.  And  your 

tenure  there  ended  aroundl 

2  011; 

is  that  right? 

m 

Yep. > 

Q) 

And  that ' s  when 

you  transitioned  to  the 

Department  of  Commerce,  correct? 
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A 

Correct . 

Q 

What  brought  about  that  transition? 

A 

Same  answer  as  previously.  So  I  learned 

about  a  job  posting.  It  was  on  USAJobs .  I 
applied  for  it,  interviewed  and  was  accepted 


Q 

What  was  the  job? 

A 

It  was  as  a  senior  economist  in  the 

Economics  and  Statistics  Administration  and  then, 
within  the  Economics  and  Statistics 

Administration,  the  Office  of  the  Chief  Economist 


Q 

What  --  well,  let  me  do  this  first.  Is 

that  the 

position  you  still  hold  today? 

A 

No  . 

Q 

Can  you  just  walk  me  through  the 

different  positions  that  you've  held  in  the 


Commerce 

— 

A 

Yeah.  It  can  be  a  -- 

Q 

--  Department  since  2011? 

A 

--  bit  confusing.  So  I  -- 

Q 

Sorry.  I  just  want  to  -- 

MR.  DURAISWAMY:  Do  you  need  him  to  slow 

down? 
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THE  REPORTER:  You're  going  fast  and 

you're  talking  over  each  other. 

Can  you  just  walk  me  through  the 
different  position  that  you've  held  in  the 
Commerce  Department  in  2011  -- 

MR.  DURAI SWAMY :  Since  2011. 

BY  MR.  DURAI SWAMY: 

Q  So  --  sorry,  Mr.  Langdon .  If  you  could 
do  you  --  you  talk  fast,  as  I  do  naturally.  If 
you  could  just  try  to  slow  down  and  wait  till  I 
get  my  question  out  and  then  start,  that  will  make 
it  easier  -- 

A  Understood. 

Q  --  for  Denise,  I  think. 

So,  yeah.  Could  you  just  walk  me  through 
the  different  positions  you've  held  at  the 

Commerce  Department  since  2011? 

A  Yeah.  I  started  at  Commerce  in 

January  2011.  I  was  hired  as  a  senior  economist 
in  --  the  acronym  is  ESA.  And  I  continued  in  that 
position  until  about  a  month  or  so  ago,  actually. 

But  in  addition  to  that,  in  October  of  2012,  I  was 
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asked  to  also  go  on  detail,  essentially  a) 

2 

part-time  detail,  in  the  office  of  policy  -- 

3 

Office  of  Policy  and  Strategic  Planning,  which  is 

4 

part  of  the  Office  of  the  Secretary  of  Commerce. 

5 

So  I  was  basically  doing  two  jobs.  And  I  was  on 

6 

detail  in  the  policy  office  and  I  was  an  economist) 

© 

§n  ESA . | 

8 

1  actually  subsequently  became  a) 

9 

supervisory  economist  in  ESA.  So  I  had  a  staff! 

10 

So  I  was  managing  a  staff  of  economists!  (And  then) 

11 

I  was  doing  policy  work  under  various  Secretaries. 

12 

And  I've  continued  to  do  that  policy  work  up  until 

13 

now . 

M 

Because  of  a  reorganization  that  was 

11 

announced  in  March  of  2017,  the  Office  of  the 

11 

Chief  Economist  was  eliminated,  and  the  staff  of 

11 

that  office  and  actually  the  staff  of  ESA  were 

11 

reassigned  to  different  positions  in  the 

1  9 

Department  of  Commerce,  some  in  the  Census  Bureau,) 

20 

some  in  the  Bureau  of  Economic  Analysis  and  some 

21 

in  other  areas . 

22 

f  was  assigned  to  --  actually,  moved 
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full-time  as  a  permanent  employee  of  the  Office  of 

Policy  and  Strategic  Planning,  and  so  that's  my 
single  job  now. 

And  there ' s  a  lot  of  overlap  of  sort  of 
research  and  responsibilities  and  content  area 

between  those  two  jobs. 

Q  So  just  to  be  clear,  from  about 
October  2012  until  March  2017,  you  essentially  had 

a  dual  role  as  a  senior  economist  in  ESA  and  as  a 
senior  policy  advisor;  is  that  fair  to  say? 

A  That's  exactly  right. 

Q  In  the  Office  of  Policy  and  Strategic 

Planning? 

©  Yes. 

Q  Is  it  possible  to  estimate  roughly  how 
much  of  your  time  was  devoted  to  one  role  versus 

another  during  that  period  of  time? 

A  It  varied  a  lot.  It  varied  b§ 
assignment,  by  work  flow.  I  mean,  at  times  --  it 
was  never  50/50.  Actually,  somebody  joked  it  was 
more  like  70/70. 

Q  What  were  your  responsibilities  with 
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respect 

to  ESA? 

9 

As  a  policy  advisor? 

Q ) 

I  guess  I'm  referring 

to  the  first  role 

you  identified  as  a  senior  economist  in  ESA. 

A 

So  think  about  the  -- 

sort  of  talk  about 

the  structure  of  ESA.  Okay?  So  ESA  is  an 
umbrella  --  or  was  an  umbrella  organization  that 

had  three  pieces  underneath:  The  Census  Bureau, 

the  Bureau  of  Economic  Analysis,  and  then  the 

small  Office  of  the  Chief  Economist.  And  so  the 
chief  economist's  office  essentially  was  --  like 
an  on-call  research  --  a  group  of  research  --  a 

research  agency  within  the  Department  of  Commerce 
that  would  largely  support  the  missions  of  the  two 

statistical  agencies.  So  --  and  also,  you  know  -- 
they  would  also  conduct  research  to  support 

whichever  administration's  policy  agenda. 

So  I,  or  my  staff  later  on,  would  do  a 
lot  of  either  internal  or  external  research 
reports  on  all  sorts  of  topics.  A  lot  of  mine  had 
a  labor  focus,  and  there  was  a  strong  demand  for 
that.  But  the  office  itself,  I  mean,  did  a 
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variety  of  research. 

Q  And  you  said  the  research  was  done  in 

3 

part  to  support  the  work  of  the  other  two 

4 

statistical  agencies  that  fell  within  the  ESA, 

9 

correct? 

6 

A  Yeah . 

0 

Q)  What  kinds  of  work  did  you  do  to  support 

8 

the  work  of  the  Census  Bureau? 

9 

A}  So,  I  mean,  one  thing  we  could  do  would 

io 

be  research  reports  that  would  demonstrate  the| 

11 

value  or  the  utility  of  data  that  they  produced. ) 

12 

So  for  example,  we  --  I  co-authored  a  few  studies 

u 

on  the  STEM  workforce,  you  know,  so  the  science, 

M 

technology,  engineering  and  math  workforce.  And 

11 

for  those  studies,  we  used  American  Communityl 

Survey  data  a  lot,  and  current  population  survey 

II 

data.  So  --  and  we  showed,  you  know,  interesting 

C-l 

analysis  you  could  do  about  that  workforce  and 

19 

Interesting  aspects  of  those  data  sets.) 

20 

Q)  Did  any  of  the  work  you  did  have  an 

21 

impact  or  relate  to  the  content  of  the  surveys) 

22 

administered  by  the  Census  Bureau? 
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A  It  related  to,  yes. 

Q  Let  me  try  to  be  more  specific.  Did  it 
relate  to  decisions  about  what  the  content  of 
those  surveys  should  be? 

A  I'm  not  --  I'm  not  sure.  Maybe 
indirectly.  So  to  be  specific,  like,  one  of  the 
studies  we  did  looked  at  --  used  a  variable  on  the 
degree  --  the  major  of  --  that  bachelor  degree 
holders  had.  So,  basically,  like,  the  survey  form 
asked  people  about  their  educational  attainment. 

If  you  indicated  you  had  a  bachelor's  degree,  you 
would  receive  a  subsequent  question  on  what  your 
first  major  or  second  major  was.  And  so  our  STEM 
studies  looked  at  that. 

And  during  a  subsequent  content  review 
that  I  was  not  involved  with  for  the  American 
Community  Survey,  that  was  one  of  the  questions 
that,  you  know,  was  up  for  potential  elimination. 
And  I  think  --  you  know,  so  there  was  some  overlap 
and  discussion  with,  you  know,  probably  Census 
Bureau  staff  about,  you  know,  things  along  those 
lines . 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-7  Filed  01/07/19  Page  28  of  153 


1 

2 

3 

4 

5 

• 

9 

Page  39 

looking,  you  know,  one  by  one,  okay,  is  this  -- 

you  know,  at  every  question.  Right?  But  just  -- 

I  can't  speak  specifically  about  which  questions 

we  had  conversations  about  and  which  ones  we 

didn ' t . 

Q|  Well,  let  me  try  to  narrow  it  down  for 

you.  Do  you  recall  any  work  that  was  done) 

8 

regarding  the  uses  of  the  citizenship  question  on 

© 

the  ACS  survey? 

10 

®  No| 

99 

Ql  Do  you  recall  any  work  that  was  done 

12 

regarding  the  place  of  origin  questions  on  the 

13 

citizenship  survey? 

14 

A  Nope . 

91 

Ql  Do  you  have  any  reason  to  believe  that 

91 

those  items  would  have  fallen  within  the  scope  of 

99 

the  work  that  you  all  were  doing  in  the  Office  of 

18 

Chief  Economist? 

99 

Al  We  never  looked  at  them  spec i f i cal ly §  We) 

20 

used  the  data  sometimes,  but  we  never  looked  into,) 

19 

you  know,  the  content  review  or  whether  they 

22 

should  be  on  the  survey  or  notj 
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Q  Well,  maybe  I  misunderstood,  but  I 
thought  you  told  me  a  minute  ago  that  you  were 
involved  in  conversations  about  the  potential  uses 
of  the  --  of  the  -- 

A  Correct,  and  -- 

Q  --  questions,  correct? 

A  --  I  also  indicated  that,  you  know,  we 

looked  potentially  at  the  entire  survey,  but  we 
didn't  --  I  can't  say  that  we  were  involved  with 
looking  at  every  single  question. 

Q  Right.  My  question  now  is,  do  you  have 
any  reason  to  believe  that  you  would  have  been 

focused  on  a  citizenship  question  or  place  of 
origin  question  as  part  of  your  efforts  to  assist 

in  evaluating  the  uses  of  ACS  survey? 

A  I  don't  recall  that. 

Q  I  know  you  don't  recall.  I'm  saying,  do 

you  have  any  reason  to  believe  that  you  would  have 

been  involved?  Is  that  the  type  of  thing  that 
potentially  the  people  in  the  Office  of  Chief 

Economist  would  have  been  analyzing  or  opining  on? 
A  Absolutely,  but  I  don't  recall  it  coming 
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up. 

Q  What  possible  analysis  could  you  imagine 

the  Office  of  Chief  Economist  providing  regarding 

the  utility  of  the  citizenship  question? 

MS.  WELLS:  Object  to  the  form. 

BY  MR.  DURAI SWAMY : 

Q  You  can  answer. 

A  Okay.  So  a  lot  of  the  analysis  that  was 

done  at  that  point  was  basically  around  use  cases, 

so  how  --  you  know,  among  researchers,  the  public 

states,  all  the  different  stakeholders  who  might 
use  ACS  data  would  say,  okay,  well,  you  know,  how 


are  they  --  just  what  examples  are  that 


you 


know,  where  the  data  is  being  disseminated  in  some 
way,  input,  created  as  an  input  into  some  sort  of 

data  tool,  things  like  that.  So  use  cases. 

Q  Can  you  think  of  any  use  for  the 
citizenship  question  on  the  ACS  survey  that 
relates  to  economic/statistical  analysis  that  the 

Office  of  Chief  Economist  was  concerned  about? 

A  I  can't  say  to  it  specifically,  but  I 
mean,  throughout  --  I  mean,  when  I  was  at  the 
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Labor  Department  and  the  Commerce  Department,  you 
know,  we  would  look  at  labor  force  status,  so 
employment,  unemployment,  labor  force 
participation.  And  we  certainly  looked  at  it  at 
times  with  respect  to  foreign-born  population.  So 

not  as  much,  maybe,  with  respect  to  citizenship 
that  I  can  recall,  but  certainly  foreign-born  and 

unf oreign-born .  That's  a  regular  thing  that's 
looked  at . 


Q  Do  you  have  an  understanding  as  to  why 
the  citizenship  question  was  included  on  the  ACS 
survey? 


A  Do  I  have  an  understanding  as  to  why?  I 
mean,  I've  looked  at  the  information  at  times.  I 
mean,  there's  a  whole  Census  Bureau  report  I've 
read  that  outlines  all  the  different  federal  uses 
of  that  data.  So  I've  certainly  looked  at  that.? 

Q  What ' s  your  understanding  of  why  the 
citizenship  question  is  on  the  ACS  survey? 

A  I  mean,  there's  a  --  well,  first  of  all, 


there  1 

's  a  historical  need  for  that.  I 

mean,  it 

dates 

from  the  --  I  mean,  it's  been  on 

the  census 
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form  at  different  points  in  time  going  back 
decades.  And  it's  been  --  it  was  a  regular  part 
of  the  long  form  of  the  decennial  census .  And  the 
long  form  eventually  became  the  American  Community 
Survey.  So  that  content  carried  over. 

There's  some  federal  uses  tied  to  it. 

The  one  that  pops  to  mind  right  now  is  the  DOJ  has 

used  it.  But  I  believe  other  ones  --  there's 
other  ones  as  well,  other  federal  uses  as  well. 

Q  Any  that  you  can  remember,  sitting  here 
today? 

A  I  can't  recall.  But  there's  abundant 
online  documentation  that  goes  through  that. 

Q  Do  you  have  an  understanding  as  to  why  it 
was  on  the  long  form  before  it  was  on  the  ACS? 

A  You  know,  general  idea,  but  I  can't  speak 
specifically  to  it. 

Q  What ' s  your  general  idea? 

A  I  mean,  there's  --  you  know,  when  --  it's 
one  of  a  variety  of  demographic  --  standard 
demographic  questions  that  help  people  understand 
the  portrait  of  the  U.S.  population,  you  know, 
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along  with  sex,  age,  race,  ethnicity,  place  of 
birth,  educational  attainment,  and  citizenship. 
It's  a  natural  part  of  the  catalog  of  data  you 
would  need  to  understand  what  the  U.S.  population 
looks  like  nationally  on  a  local  level  [sic]  . 

Q  That ' s  your  understanding  of  why  it  might 
have  been  on  the  long  form,  but  do  you  have  a 
specific  understanding  as  to  why  it  was,  in  fact, 
included  in  the  long  form? 

A  No . 

Q  This  work  that  you  described  in  the 

Office  of  the  Chief  Economist  that  related  to 
content  reviews  for  Census  Bureau  surveys,  did  any 
of  that  relate  to  decennial  census  content 
reviews  ? 

A  No . 

Q  Could  you  describe  your  responsibilities 

in  the  office  with  respect  to  your  role  in  the 

Office  of  Policy  and  Strategic  Planning  from 

October  2012  to  March  2017? 

A  So  the  --  there's  a  team  of  policy 
advisors  that  supports  the  director  of  policy  and, 
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ultimately,  the  Secretary  of  Commerce.  The  policy 
advisors  represent  and  are  assigned  a  portfolio  of 
bureaus.  In  the  Department  of  Commerce,  we  have 
13  bureaus.  But  assignments  can  change  over  time. 

But  as  representing  those  bureaus,  you 
would  engage  --  review  documents  for  policy 
content.  And  documents  can  be  anything  from,  you 
know,  research  reports  to  press  releases  to 

actually  --  you  know,  actually,  serious  policy 

memos .  You  would  represent  the  department  or 
sometimes  the  bureaus  in  interagency  policy 


discussions,  both  internally  and  externally.  You 
represent  the  Secretary. 

My  --  my  portfolios  varied  a  little  bit 
over  time,  but  one  constant  piece  has  been  our 
statistical  agencies,  so  the  Census  Bureau  and  the 
Bureau  of  Economic  Analysis. 


H 

Ql 

In  that  role,  have  you  been  involved  in 

19 

content 

reviews  for  Census  Bureau  surveys?! 

20 

A! 

I  mean,  involved,  yeah,  for  example  -- 

21 

yeah®  |Y 

eah.  More  on  the  tail  end,  but  yeah.| 

22 

Ql 

Can  you  describe  those  instances! 
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A  So  --  I  mean,  it  varies,  but,  I  mean, 


there  1 

's  been  --  I'm  trying  to  think  with 

ACS  . 

mean , 

I've  attended  meetings  that  dealt, 

for 

example,  with  the  race  and  ethnicity  questions  and 
the  --  that  review  that  was  contacted  over  several 
years.  In  the  Obama  administration,  I  attended 
some  meetings  that  dealt  with  potential  inclusion 

of  questions  that  covered  the  LGBTQ  community. 

Some  on  health  insurance  coverage. 

I  mean,  I  can't  recall  everything,  but 
it's  --  you  know,  the  thing  about  the  policy  job 
is  that  it's  --  it's  quite  variable,  and  the 
engagement  can  be  deep  or  light  depending  on  the 
needs  of  the  Secretary.  So  I  can't  recall 
everything,  but,  yeah,  it's  a  natural  part  of  the 

job. 


Q  Do  I  recall  attending  meetings  concerning 
the  addition  of  a  citizenship  question  to  the 

decennial  census? 

A  So  the  content  of  the  2020  census  came  up 
in  --  I  mean,  like,  organically  in  this 
administration.  And  we  --  it's  something  --  the 
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content,  in  general,  would  come  up  as  a  natural 
part  of  larger  meetings  regarding  Census  Bureau 
operations  and  planning.  And  that's  where  I've 
been  in  meetings  that  related  to  that. 

In  other  words,  the  Secretary  would  hold 
regular  meetings  with  Census  Bureau  staff  to 
review  all  sorts  of  issues:  Budget,  operations, 
you  know,  IT,  cyber  security.  And  content  --  I 
mean,  I  believe  it  came  up  sometimes  certainly, 

so  --  yeah. 

Q  Any  other  --  let's  --  strike  that. 

Any  other  Census  Bureau  survey  content 
issues  that  you  recall  being  involved  in  as  part 
of  your  role  in  the  Office  of  Policy  and  Strategic 

Planning? 

A  I  mean,  I've  been  --  dealt  with  --  I've 
worked  with  the  Census  Bureau  on  a  variety  of 
issues  related  to  their  business  and  their 
household  surveys.  And  questions  that  would  come 


up  would,  I  mean,  naturally  be,  you  know,  what 

questions  are  asked,  you  know  --  you  know,  a 
broad  --  a  recurring  issue  with  all  surveys  in  the 
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United  States  is  just  response  rates,  and 
something  that  relates  to  response  rates  is  the 
length  of  the  surveys  and  the  burden. 

And  so  a  natural  part  of  conversations 
along  those  lines  are,  well,  what  questions  do  you 

ask,  how  you  ask  them?  And  so  that  --  those  types 
of  policy  discussions  have  come  up,  I  mean,  in  all 

sorts  of  contexts  in  a  variety  of  the  household 

and  business  surveys  for  the  Census  Bureau  and  the 

Bureau  of  Economic  Analysis. 

Q  As  a  general  proposition,  the  longer  the 
survey,  the  greater  the  burden  on  the  respondent, 

correct  ? 


®  Yes. 

Q  And  the  greater  the  burden,  the  lower  the 
response  rate,  correct? 

A  Generally,  yeah.  That's  a  general. . . 

Q  Any  involvement  in  evaluating  the 
citizenship  question  on  the  ACS  survey  as  part  of 
this  role  that  you  had? 

A  No.  It  never  --  it  never  came  up 
specifically.  Like,  I  do  not  recall  any  times 
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where  we  examined  the  specific  need  for  the 
citizenship  question.  Or  at  least  I  was  not  part 
of  those  conversations.  I  mean,  I  was  part  of  the 
content  review,  obviously,  but  nothing  that 
specifically  I  was  involved  with. 


Q  Even  beyond  just  examining  the  specific 
need  for  the  citizenship  question,  do  you  recall 

any  other  conversations,  discussions  about  the 


citizenship  question  on  the  ACS  survey? 

@ 

® 

On  the  ACS?) 

Let's  say,  prior  to 

2017§ 

A> 

I  don't  recall  any. 

I  mean,  I  could  have 

had  them 

I  certainly  don't 

recall  any  I 

Q  Okay.  What's  your  understanding  of  the 
history  and  status  of  the  consideration  of  the 
merged  race/ethnic i ty  question? 

A  Can  you  -  - 

MS.  WELLS:  Object  to  the  form. 

BY  MR.  DURAI SWAMY : 

Q  I'm  sorry.  Let  me  --  that's  an  objection 

well  taken. 

You  mentioned,  I  think,  that  you  were 
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1 

involved  in  discussions  about  the  race/ethnicity 

2 

question  on  the  decennial  census;  is  that  right? 

3 

A  Uh-huhU 

4 

Ql  Did  that  relate  to  a  possible  merge  to 

© 

the  race/ethnicity  question? 

© 

©  Yes  t 

© 

Q  And  what  discussions  were  you  involved 

© 

§n?; 

9 

A  I  mean,  there  was  an  OMB  --  if  I  recall.1 

10 

the  process  correctly,  there  was  an  OMB  working 

11; 

group  that  dated  back  quite  a  few  years  that  was 

12 

involved  with  research  on  potential  changes  to  the 

13 

way  that  federal  surveys  asks  about  race  and 

i-i 

ethnicity,  going  from  --  basically  from  two 

u 

questions  to  one,  and  whether  or  not  the  quality 

of  the  responses  was  better  in  one  approach  or  the| 

17 

other . 

M 

And  there's  other  nuances  as  well.  But, 

M 

I  mean,  that's  the  broad  difference.! 

20 

Ql  And  what ' s  your  recollection  of  what  was 

It 

done  within  the  department  generally  to  evaluate 

22 

whether  to  move  from  two  questions  to  one 
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question? 


A  I  mean,  the  typical  approach  that  the 
Census  Bureau  uses  is  to  conduct  research,  so 
to  --  you  know,  either  focus  groups  or  surveys.  I 
can't  speak  --  remember  specifically  this  one, 

but,  you  know,  focus  groups  or  surveys  to  field 
and  test  different  questions  and  see  what  the 

results  are  and  understand  why  there  might  be 

differences  in  the  types  of  responses  that  people 

give  . 


which 


much 
mean , 
but  I 

Q 

A 


Do  you  recall  the  period 
this  research  was  done? 

For  race  and  ethnicity? 
of  the  last  decade.  I  don't 
it  came  out  --  it  followed 
don't  recall  what  year  it  s 

Is  it  still  ongoing,  to 

I  don't  know.  Not  to  my 


of  time  over 

I  mean,  it  was 
recall  --  I 
the  2010  census, 
tart ed . 

your  knowledge? 
knowledge,  but  I 


don ' t  know . 

Q  Do  you  have  an  understanding  as  to  what 
decisions  were  made  about  whether  to  consider 
including  a  single  race/ ethni c i ty  question  on  the 
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1 

A 

I’m  not  a  political  appointee.  I've 

2 

worked 

for  political  appointees  in  the  Bush 

3 

administration,  the  Obama  administration,  and  now 

4 

the  Trump  administration. 

5 

Q 

And  you've  never  been  a  political 

6 

appointee,  correct? 

7 

A 

No .  No . 

• 

• 

How  many  people  are  there  in  the  Office 

9 

of  Policy  and  Strategic  Planning? 

10 

m 

Currently? 

11 

m 

Sure  .)  Currently. 

12 

i 

There  are  a  policy  director,  special 

13 

assistant  and  five  advisors. |  There's  a  vacancy' 

M 

right 

now,  but  it  will  be  filled  soon. 

15 

m 

You're  one  of  the  advisors? 

16 

m 

Correct  ) 

17 

m 

Who  is  the  policy  director? 

18 

m 

Earl  Comstock.| 

19 

m 

Who  is  the  special  assistant? 

20 

m 

Annie  Teague  .)  T-E-A-G-U-E  } 

21 

m 

You  report  to  Mr.  Comstock? 

22 

m 

Yes. 
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Q  Has  that  been  the  case  since  he  took  that 
position  at  the  outset  of  the  Trump 
administration? 

A  So  I  reported  to  whoever  was  the  policy 
director,  and  Earl  is  the  current  policy  director. 

Q  And  he  has  been  since  the  start  of  the 
Trump  administration,  as  far  as  you  recall? 


A  He  was 

one 

of  the  first  polit 

ical 

appointees  to  arrive 

. |  I  can ' t  recall 

-  -  I  don ' t 

know  which  date, 

but 

yeah  | 

Q)  Who  did 

you 

report  to  before 

him|J 

A  The  last  policy  director  under  Secretary 
Pritzker  was  John  Ratliff. 

Q  Has  the  size  of  the  office  in  terms  of 
personnel  changed  since  2011? 

A  It's  smaller . 

Q  Could  you  just  describe  the  --  how  the 
numbers  have  changed  over  time? 

A  Yeah.  We're  about,  I'd  say,  less  than 
half  as  large  as  we  were  previously. 

Q  Previously,  about  --  maybe  about  15  -- 

A  So  we  maybe  had  15  people  under  Secretary 
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Secretary  Pritzker,  but  there  were  --  we've 
suggested  ways  in  which  the  Office  of  the 
Secretary,  Penny  herself,  could  engage  with 
businesses  to  encourage  them  to  respond  to  the 
surveys,  because  there  were  issues  with  response 
rates . 


And  so  that  --  you  know,  that  was  --  we 
had  a  lot  of  conversations  with  the  Census  Bureau 
about  how  she  could  support  them.  That  was  sort 
of  the  way  she  operated. 

Q  Also  fair  to  say  that  sometimes  policy 
ideas  come  either  from  policy  director  or  from  the 
Secretary  or  others  within  the  Office  of  the 
Secretary? 

A  Yeah.  They  can  come  from  many  locations. 
We  take  all  good  ideas. 

Q  And  once  the  Secretary  makes  a  policy 
decision,  part  of  your  job  is  to  implement  that 

decision  or  execute  on  it,  correct? 

A  And  communicate  it. 

Q  Communicate  it.  And  advocate  for  it;  is 
that  right? 
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A  Yeah.  I  mean,  to  --  yeah,  to  --  I  would 
call  it  communication,  really,  yeah. 

Q  Both  with  external  stakeholders  and  with 

others  within  the  government,  correct? 

©  Yes. 

Q  In  your  position,  how  often  do  you 

interact  directly  with  the  Secretary? 

A  With  Secretary  Ross? 


Q  Yes  . 


A 

Infrequently . 

Q 

In  the  last  two  years 

,  how  many  meet 

ings 

have  you 

been 

in  with  him? 

A 

With 

him  one-on-one? 

Well,  I  mean, 

it 

varies . 

I  '  ve 

had  very,  very, 

very  few,  like, 

one-on-one  conversations  with 

him.  I  have 

attended  a  handful  of  meetings  in  his  office.  And 
where  I've  seen  him  most  frequently  are  as  part  of 
the  regular  oversight  meetings  he  conducts  for  -- 
regarding  the  2020  census.  Those  are  large  group 
meetings . 

Q  How  many  in  the  group? 

A  It  can  be  anywhere  from  20  or  more.  I 
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census.  Can  you  recall  any  meetings  other  than 
the  monthly  oversight  meetings  that  you  referenced 
in  which  the  Census  Bureau  surveys  generally  have 
been  discussed,  including  perhaps  the  ACS? 

MS.  WELLS:  Object  to  the  form. 

THE  WITNESS:  No,  not  that  I  can  recall. 

BY  MR.  DURAI SWAMY : 

Q  Has  your  role  changed  substantively  since 
the  transition  from  one  administration  to  the 
next  ? 

A  It  changes  depending  on  who  the  policy 
director  is  and  who  the  Secretary  is.  It's  not 
really  --  it's  not  an  administration  question. 

It's  who  the  boss  is  and  their  needs  can  vary 
pretty  dramatically. 

Q  Understood.  How  did  your  role  change 
when  Secretary  Ross  came  into  office  and  when 
Mr.  Comstock,  you  know,  came  into  his  position? 

A  So  I  --  we're  a  smaller  office,  so  my 
policy  portfolio  is  broader.  So  I  now  cover 
also  --  like,  I  cover  the  Economic  Development 
Administration  and  the  U.S.  Patent  and  Trademark 
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Office,  in  addition  to  the  two  statistical 
agencies . 

Q  And  before  that,  you  covered  only  the  two 
statistical  agencies? 

A  I  covered  some  --  it  was  more  nebulous 
under  Penny.  But,  I  mean,  I  covered  some  EDA 
issues.  And  I  interact  with  other  agencies  as 
well.  But,  you  know,  there's  --  as  far  as,  like, 
clearances  go  and  sort  of  the  regular  sort  of 

paper  movement  --  that  part  of  our  job,  it  was 

basically  those  two,  and  some  Economic  Development 
Administration . 

MR.  DURAI SWAMY :  Why  don't  we  take,  like, 

a  five-minute  break. 


THE  VIDEOGRAPHER :  Going  off  the  record. 

The  time  is  10:04. 

(Whereupon,  a  short  recess  was  taken.) 
THE  VIDEOGRAPHER:  Going  back  on  the 

record.  The  time  is  10:15. 

BY  MR.  DURAI SWAMY: 

Q  Mr.  Langdon,  do  you  recall  that 
Mr.  Comstock  started  at  the  Commerce  Department 
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Q  Did  you  have  an  understanding  as  to  what 
his  transition  team  responsibilities  were  relative 
to  others  -- 

A  No . 

Q  --  that  you  were  meeting  with? 

A  Not  really. 

Q  Did  the  question  of  the  content  of  the 
decennial  census  come  up  at  any  transition  team 
meetings? 

A  No,  not  that  I  recall.  That's  a  very 
weighty  subject  for  a  transition  team  meeting. 

Q  How  long  were  these  meetings,  typically? 

A  Half  an  hour,  an  hour.  Honestly,  that 

period  is  kind  of  a  blur  to  me,  really.  You  know, 
there  was  a  lot  of  new  faces,  a  lot  --  you  know, 
just  a  lot  of  upheaval  when  you're,  you  know, 
having  many  people  exit  and  many  people  enter. 

(Deposition  Exhibit  Number  1  was  marked 
for  identification.) 

BY  MR.  DURAI SWAMY : 

Q  I'll  hand  you  what  we've  marked  as 
Exhibit  1.  So  this  is  an  e-mail  from  you  to  Ellen 
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be  brought  up  on  a  temporary  detail  while  there's 
no  political  staff  in  certain  positions.  So  he 
was  the  acting  head  of  that  office. 

Q  And  that's  another  office  within  the 
Office  of  the  Secretary? 

A  Correct . 

Q  Do  you  have  --  well,  strike  that. 

During  this  period  of  time,  did  you  have 
regular  communications  with  him? 

A  With  Jim? 

Q  Yeah. 

A  Sure .  Yeah . 

Q  About  what? 

A  The  transition,  basically.  Transition 

issues . 

Q  When  you  say  --  you  say  in  this  sentence, 
"I  ask  because  Jim  S.  reminded  me  about  the 
upcoming  congressional  notification  of  decennial 

and  ACS  topics  and  the  need  to  gauge  Earl ' s 

interest  in  i t . " 

Do  you  see  that? 

A  Uh-huh  § 
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m 

(When  you  say  he 

reminded  you  about  the 

upcoming 

congressional  notification  of  decennial 

and  ACS 

topics,  what  is 

that  referring  to? 

A> 

(So  by  calendar 

--  and  I  may  not  get  all 

the  details  right  on  this  --  but,  basically,  by  -- 

by  law  and  by  calendar,  the  Census  Bureau  has  to 
notify  Congress  first  of  the  subjects  on  the 
ACS  --  on  the  decennial  census,  and  the  ACS  would 
have  been  by  the  end  of  March  of  2017.  And  then 
the  year  after  that,  it  would  actually  notify 

Congress  of  the  questions  on  those  surveys.  So,  I 
mean,  that  was  --  you  know,  March  2017  was 


right 


-  you  know,  shortly  after  this. 

Q  And  this  is  your  --  personally,  your 
first  experience  with  this  process,  correct? 

A  No,  it's  not  my  first  transition.  I  was 
at  the  Labor  Department  at  the  transition  from  -- 

working  with  politicals  from  the  transition  from 

the  Bush  administration  to  the  Obama 
administration . 

Q  I  apologize.  I  was  unclear.  When  I  said 
"this  process,"  I  mean  the  congressional 
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notification  of  decennial  and  ACS  topics. 

A  Correct . 

Q  How  did  this  come  up  in  conversation  with 

Jim? 

A  I  would  have  to  be  guided  by  what  the 
e-mail  says  here.  I  don't  recall  the 
conversation.  But  it  indicates  that  he  initiated 
the  conversation  or  reminded  me  about  it. 

Q  Do  you  have  any  recollection  of  whether 

it  was  just  part  of  a  general  conversation  about 

trans it  ion- related  issues  or  whether  he 
specifically  reached  out  about  this  issue? 

A  I  have  no  idea.  I  do  not  recall. 

Q  You  said  that  Jim  reminded  you  about  the 
need  to  gauge  Earl's  interest  in  it.  Why  was 
th  ere  a  need  to  gauge  Earl's  interest  in  it? 

A  So  if  I  understand  the  e-mail  correctly, 
you  know,  there's  --  we're  referring  to  a  briefing 

that  is  going  to  cover  a  large  bureau,  actually, 

one  of  our  largest,  and  that  could  cover  a  lot  of 

different  topic.  And  so  it's  important  to  make 
sure  that  that  briefing  is  not  overwhelming  as  a 
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1 

first  briefing,  but  it  touches  on  topics  of  policy) 

2 

content  that  are  going  to  be  immediately  relevant. 

3 

And  that  was,  you  know,  a  congressional 

4 

notification  about  our  most  --  our  flagship  survey 

5 

and  the  decennial  census  --  rises  to  that  level§ 

6 

Ql  And  so,  according  to  the  e-mail,  you  then 

0 

did  reach  out  to  Mr.  Comstock  to  gauge  his) 

8 

interest  in  hearing  about  that  issue  at  the 

9 

briefing.)  Is  that  fair  to  say?i 

Ifl 

A|  Yeahp  |I  mean,  based  on  what  I'm  readingl 

11 

here,  yeah§ 

12 

Ql  But  I'm  just  trying  to  --  if  I  understand) 

11 

what  you're  --  the  answer  you  just  gave,  you  were 

M 

reaching  out  to  gauge  his  interest  in  including 

U 

that  in  the  briefing  that  he  was  going  to  receive; 

16 

is  that  right? 

17 

A  Yepp  Exactly. 

H 

Q  Then  you  asked  --  and  you  say,  "Earl  is 

M 

very  interested  and  thinks  the  Secretary  will  be 

20 

as  well,"  correct? 

21 

A  Uh-huh  .)  Yep  j) 

22 

Ql  Was  the  conversation  in  which  you  asked 
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him  about  this,  was  that  by  phone?  By  e-mail?  In 
person? 

A  I  can  only  guess.  I  don't  --  yeah,  I 
don ' t  recall. 

Q  Well,  based  on  your  typical  practice  and 
how  you  interact  with  him,  what's  your  -- 
A  Earl  is  hard  to  track  down  -- 
Q  -  -  belief  ? 

A  --  is  hard  to  track  down,  so  probably 
would  have  been  me  popping  into  his  office  at  some 

point  and  being  lucky  to  find  him  and  asking  him 

quickly. 

Q  And  what  was  the  substance  of  the 
discussion? 

A  I  don't  recall.  I  mean,  obviously, 
what's  reflected  here.  I  don't  know  if  we  had 
talked  about  other  things . 

Q  What  was  your  understanding  of  why  he  was 
very  interested  in  this  issue? 

A  So  Secretary  Ross  --  this  is  across  the 
board  --  is  --  is  very  interested  in  all  aspects 
of,  you  know,  policy  decisions  across  the 
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department.  And  this  was  actually  one  of  the 
first  indications  we  got  that,  you  know,  that  -- 
you  know,  a  lot  of  decisions  that  --  you  know, 

would  begin  rising  to  his  level  that  maybe  under 
other  Secretaries  might  not. 

Q  My  question  was  a  little  bit  different,  I 
this. 

A  Okay. 

Q  What  was  your  understanding  as  to  why 
Earl  was  very  interested? 

A  Actually,  what  I  just  said.  That's  a 
process  question.  I  think  it's  a  process  response 
as  much  as  maybe  a  content  response. 

Q  He  was  very  interested  --  your 

understanding  is  he  was  very  interested  because 
Secretary  Ross  was  very  interested;  is  that  right? 

A  Yeah.  But  like  I  say,  I  think  it's 
probably  --  keep  in  mind  that,  you  know,  if  we're, 

as  a  department,  noti  fy  ing  Congress  about 
something  that's  a  major  policy  decision,  across 

the  board,  he  wanted  to  know.  And  so  this  was  a 
major  one.  This  was  one  that  touched  on  me  and  -- 
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you  know,  so  in  that  vein,  that  --  that's 
consistent  with  how  things  have  operated  under 
Secretary  Ross. 

Q  When  you  say  he  wanted  to  know,  you're 
referring  to  Secretary  Ross? 

A  Yeah. 

Q  Okay.  So  just  so  I  understand,  your 

understanding  as  to  why  Earl  was  very  interested 
in  this  is  because  Secretary  Ross  was  very 
interested  in  it? 

A  I  --  I  don't  know.  I  mean,  he  --  Earl, 
you  know,  represents  the  Secretary's  views.  He  -- 
you  know,  obviously,  he  interacts  with  him 
regularly.  And  so  he  can  --  somehow,  you  know, 
felt  that  the  Secretary,  you  know  --  I'm  not  sure 
based  on  what,  but  felt  that  the  Secretary  would, 
you  know,  want  to  be  briefed  on  this. 

Q  Did  you  say  why  he  thought  the  Secretary 
would  be  interested? 

A  I  don't  recall. 

Q  Did  he  indicate  whether  he  had  discussed 
the  issue  with  the  Secretary? 
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A 


I  don ' t  recall 


Q  Did  you  have  an  understanding  at  that 
point,  February  2nd,  2017,  why  Secretary  Ross  was 
interested  in  this? 


A 


I  don ' t  recall 


Q  You  underscored  the  word  "very,"  correct? 
A  I  did .  Yeah . 

Q  Indication  to  you  that  Mr.  Comstock 

expressed  an  especially  high  degree  of  interest  in 

this  topic? 

A  That's  what  the  underlining  would 


suggest . 

Q  More  than  you  expected? 

A  I  can't  say  what  I  expected  or  didn't 
expect.  I  came  away  with  the  impression  that,  you 
know,  he  --  at  least  based  on  my  reading  of  this 
e-mail,  that  he  felt  that  this  was  a  topic  that 
needed  to  be  on  the  briefing. 

Q  And  you  have  absolutely  no  recollection 
of  that  conversation? 

A  Of  this  conversation?  Out  of  all  the, 
you  know,  conversations  I've  had  with  Earl?  No. 
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A 

I  don't  understand  the  --  certainly? 

I  -  -  I 

don ' t  know . 

Q 

Okay.  Well,  let's  try  to  refresh  your 

recollection  since  -- 

A 

Okay  . 

Q 

--  it's  --  apparently  some  of  these 

things 

are  challenging  for  you  to  recall. 

(Deposition  Exhibit  Number  2  was  marked 

for  identification.) 

BY  MR  . 

DURAI SWAMY : 

Ql 

I'm  handing  you  what  we've  marked  as 

Exhibit 

2  1 

# 

Okay  . 

Ql 

So  this  is  an  e-mail  from  you  to 

Mr.  Comstock  dated  March  10,  2017,  correct?! 

• 

Correct . 

Ql 

And  it  was  sent  at  7:50  p.m.,  right? 

1 

Yep. 

• 

Do  you  recall  this  e-mail? 

A! 

This  specific  e-mail?  I  don't  recall  it|| 

but  i t 

looks  --  looks  like  an  e-mail  I  would  have 

written 

) 
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Ql 

Do  you  recall  e-mails  about  this  topic? 

3 

About  this  briefing? 

3 

Yes  ) 

3 

Not  specifically.  I  mean,  like  I  say,  it| 

was  -  - 

we  were  in  a  period  of  transition  where  we 

would  normally  schedule  briefings  for  Earl  or  for 

others 

on  specific  topics  that  they  cared  about. 

So  this 

is  consistent  with  the  way  things  operate, 

yeah® 

Ql 

For  the  record,  in  this  e-mail,  you  ask 

Mr.  Comstock,  "What  does  your  schedule  look  like 

to  receive  a  one-hour  (max)  briefing  on  2020 

census 

and  ACS  topics  later  next  week?" 

Correct? 

® 

Correct . 

Ql 

And  you  say,  "The  goal  is  help  you 

understand  the  congressional  notification  process 

as  well 

as  the  actual  topics  themselves,"  correct?) 

3 

Correct . 

Ql 

Do  you  know  if  this  is  the  follow-up 

brief  in 

g  that  you  were  referring  to  in  your 

February  2nd  e-mail? 
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A}  I  don't  know  if  it's  that  specific 

2 

briefing,  but  it's  --  that's  --  it's  consistent! 

3 

with  what  the  goal  would  have  been.  The  goal 

4 

would  have  been  to  help  them  understand  the 

5 

subject,  so  how  we  notified  Congress  and  the  -- 

6 

you  know,  the  actual  --  what  we  ask  in  these 

0 

surveys  You  know,  they  didn't  --  yeah. 

8 

Q  And  if  you  --  let  me  hand  you  what  we've 

9 

marked  as  Exhibit  3. 

10 

|(Deposition  Exhibit  Number  3  was  marked 

11 

for  identification.) 

12 

BY  MR.  DURAI SWAMY : 

11 

Q}  This  is  an  e-mail  from  you  toi 

M 

Mr.  Comstock  and  Ellen  Herbst,  copying  Dennisl 

M 

Alvord,  dated  March  15th,  20170  (Do  you  see  that?; 

16 

0  Yes.) 

19 

Q>  And  in  this  e-mail  you  say,  "Earl  and 

M 

Ellen:)  I  would  like  to  schedule  a  Census  Bureau 

n  9 

briefing  on  the  2020  census  and  ACS  topics  before 

20 

the  Census  Bureau  does  its  Hill  notifications  on 

21 

March  31,"  correct? 

22 

m  frep.) 
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Q  And  you  say,  "The  goal  is  for  all  to  be 
on  the  same  page  about  the  notification  process 
for  the  topics  this  year  and  questions  next  year." 

A  Uh-  huh  j| 

Q  Correct? 

3  Yep. 

Q  So  this  is  five  days  after  the  last 
e-mail.  You're  still  trying  to  schedule  this 
briefing  ,  correct? 

A  That's  par  for  course,  yeah|| 

Q  Okay.  And  you're  trying  to  schedule  this 

particular  briefing  because  Mr.  Comstock  had 

indicated  to  you  that  this  was  a  topic  of 
particular  interest  to  him  and  the  Secretary, 

correct  ? 


MS.  WELLS:  Object  to  the  form. 

(THE  WITNESS:! 

So  --  yeahf  I  mean,  so 

this 

i  s 

--  like  I  say, 

this  is  par  for  course  with 

Earl 

and 

with  the  Secretary.!  They  --  you  know, 

when 

we  ' 

re  notifying, 

in  this  case,  the  Hill  on  a 

ma  j  or 

policy  decision, 

they  want  to  know  how  it} 

works  and  what  the  content  is. 
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BY  MR.  DURAI SWAMY : 

Q  Why  did  you  understand  it  to  be  a  major 
policy  decision? 

A  Well,  I  mean,  you  know,  it's  the  nature 
of  the  surveys.  It's  the  2020  census.  It's,  you 
know,  one  of  our,  you  know,  congressionally  --  or 

constitutionally  mandated  operation  that  we  do. 

And  on  the  ACS  which  is  our  --  you  know,  the 

largest  survey  that  the  Census  Bureau  conducts. 

And  there's  --  you  know,  there's  a  lot  of 
sensitivity  around  topics,  particularly  at  that 
point.  The  background  I'm  coming  into  this  with 
is  probably  largely  on  the  ACS  as  well.  There  was 
a  lot  of  sensitivity  about  the  topics  actually  on 

that ,  so . . . 

Q  When  you  say  there  was  a  lot  of 
sensitivity  about  the  topics,  what  are  you 

referring  to? 

A  Kind  of  what  I  mentioned  earlier.  I 
mean,  there's  a  history  that  that  survey  in 
particular  has  had  with  the  Hill  that's  perceived 

as  burdensome.  That  includes  topics  that  don't 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


m 

m 

m 

e 

© 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


Case  3:18-cv-01865-RS  Document  154-7  Filed  01/07/19  Page  62  of  153 


Page  98 

really  need  --  that  some  members  of  the  Congress 

or  the  public  feel  shouldn't  be  on  there. 

And  so,  you  know,  notifying  Congress 
that,  you  know,  these  --  that  we're  going  to  ask 
about  any  number  of  things  could,  you  know, 
trigger  concerns.  Yeah.  It's  been  a  sensitive  -- 
the  ACS  part  has  been  sensitive  for  years  and 

so  .  .  . 

Q  Was  there  any  change  to  the  content  of 
the  ACS  that  was  being  contemplated  at  the  time 
that  would  make  you  think  it  was  a  major  issue? 

A  I'm  trying  to  think.  So,  I  mean,  there 
had  been  --  let's  see.  I  mean,  there  was 
sensitivity  about  health  --  health  insurance  and 
then  the  --  sexual  orientation.  I  mean,  some  -- 
you  know,  some  --  there  had  been  discussions  about 
that  as  well,  so. . . 

Q  I  assume  that  all  these  efforts  to 

schedule  this  briefing  on  the  notification  process 
regarding  decennial  and  ACS  topics  was  in  response 
to  some  conversations  you  had  with  Mr.  Comstock 
about  his  interest  in  these  issues,  correct? 
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A  Yeah.  That  would  be  natural,  yeah. 

Q  Okay.  And  what  do  you  recall  about  those 

conversations  by  roughly  mid-March  of  2017? 

A  Like  I  say,  I  don't  recall  specific 
conversations,  but  this  is  consistent  with  how  -- 
you  know,  Earl  would  indicate  interest  in  a  topic, 
and  we  would  work  with  his  tricky  schedule  to  make 
sure  that  he  would  get  briefed  on  it. 

Q  I'm  not  asking  you  to  recall  specific 
conversations.  I'm  asking  you,  what  do  you  recall 
about  conversations  generally  with  Mr.  Comstock 
regarding  this  issue  by  March  15,  2017? 

A  I  dont '  really  --  help  me  understand  the 


question . 

Q  What  do  you  recall  talking  to 
Mr.  Comstock  about  with  respect  to  notifying  the 

Hill  about  census  and  ACS  topics? 

A  What  this  indicates,  that  it  would  be  -- 
that  he  wanted  to  understand  the  process  and  what 

we  were  --  what  was  going  to  Hill  and  how  --  you 

know,  basically. 

Q  I  understand  that's  what  this  indicates. 
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Q  Roughly  later? 

A  And  to  be  clear,  I  mean,  I  think  I  would 
distinguish  between  interest  in  the  topics  and  an 
interest  in  --  or  the  need  for  adding  topics  or 
changing  them. 

You  know,  a  lot  of  the  conversations  at 
this  point,  you  know  --  you  have  to  understand 
that  people  come  in,  in  this  job,  with  --  you 
know,  unless  they  have  worked  with  these  surveys 
before  or  have  some  sort  of  background  on  the 
Census  Bureau,  they  have  a  lot  to  learn. 

And  so  --  and  the  2020  census  is  complex. 
The  ACS  is  complex.  And  so  there's  a  lot  of  just 
a  natural  learning  process  that  the  principals 
have  to  go  through.  And  this  is  part  of  it. 

MR.  DURAISWAMY:  Move  to  strike  as 

nonrespons ive . 

BY  MR.  DURAISWAMY: 

Q  Do  you  recall  that  at  some  point  -- 
strike  that . 

At  some  point,  you  came  to  understand 
that  Secretary  Ross  was  interested  in  adding  a 
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1 

question  to  the  decennial  that  inquired  about 

2 

citizenship  or  immigration  status,  correct? 

3 

A  Correct . 

4 

Q|  When  was  that,  approximately? 

5 

A|  fit  would  have  been  in  the  summer  of  that 

6 

year.  I  can't  say  if  it  was  early  or  late  summer|| 

3 

but  it  was  -- 

8 

Ql  How  did  you  come  to  that  understanding? 

9 

A|  ijt  think  it  would  have  been  in  --  most 

10 

likely,  it  would  have  been  in,  like,  one  of  these,) 

111 

like ,  regular  meetings  that  he  was  holding 

12 

regarding,  you  know  --  the  large  group  meetings 

13 

that  we  had. 

1-1 

Ql  And  what  do  you  recall  he  communicated  at) 

15 

that  meeting? 

16 

A  Specifically?  I  --  I  don't  remember. 

If 

Ql  But  you  recall  that  he  communicated  that 

M 

he  was  interested  in  adding  a  question  about 

19 

citizenship  status  to  the  decennial;  is  that 

20 

right?) 

If 

A|  Yeah,  I'm  trying  to  think  about  how  to 

22 

characterize  that.  Yeah,  I  mean,  that's  probablyl 
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1 

about  right|  YeahJ  I  mean,  there  was  --  he  was 

2 

interested  in  --  in  the  topics,  yeah.  I  mean, 

3 

yeah ,  so . . . 

4 

Ql  And  do  you  recall  --  strike  that.| 

5 

What  do  you  recall  about  why  he  was 

6 

interested  in  adding  a  citizenship  question  to  the 

3 

decennial ? 

8 

A  t  don't  think  the  why  ever  came  up. 

9 

Ql  ifs  your  recollection  that  he  simply 

10 

communicated  to  everyone  that  he  was  interested  in) 

It 

adding  a  question  about  citizenship  but  didn't  say| 

12 

whyf; 

13 

A|  Uh-huh.|  I  mean,  that's  --  yeahj 

tl 

Ql  And  is  it  your  recollection  that  nobody 

15 

asked  why? 

16 

A  '%  do  not  recall  anybody  asking  why. 

li 

Q  And  you  don’t  recall  any  conversations 

H 

with  anyone  at  the  Commerce  Department  about  why 

tl 

Secretary  Ross  might  be  interested  in  adding  a 

20 

citizenship  question? 

It 

A|  Well,  you  know,  it  would  come  up) 

22 

subsequently.  And  --  yeah.  Obviously,  it  would 
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come  up.  But  --  I  mean,  yeah. 

Q  When  you  say  subsequently,  roughly  when 
are  we  talking  about? 


Again , 

I  mean, 

from  summer  onward. 

:  mean, 

yeah  J 

And  as 

it  came 

up,  what  was  your 

understanding  as  to  why  he  was  interested? 

A  That  there  was  --  you  know,  so  we  already 
collect  data  on  citizenship  through  the  ACS.  And 
so  the  question  about  why  it  would  be  added  to  the 

2020  census  is,  you  know,  that  there  was  a  need 
for  more  geographically  granular  data  than  the  ACS 

could  provide.  So,  my  recollection,  it  would  be 
along  those  lines,  you  know,  that  there  was  a  data 

need  for  it. 

Q  Is  it  your  recollection  that  that  need  -- 

the  articulation  of  that  need  originated  with 

Secretary  Ross  himself? 

A  Yeah.  I  mean,  we  didn't  question,  you 
know  --  I  mean,  I  guess  Secretary  Ross  versus, 

like,  what? 

Q  Well,  let  me  ask  you.  Who  came  up  with 
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the  idea  that  there  was  a  need  for  citizenship 
data  at  a  more  granular  geographic  level? 

MS.  WELLS:  Object  to  form. 

THE  WITNESS:  I  --  so  I  can't  recall.  I 

mean,  if  the  Secretary  asked  us  to  look  into  it, 

we  look  into  it.  Now,  then  --  I  mean,  the 
actual  --  the  need  for  it?  The  way  the  2020 
census  and  the  ACS  work,  particularly  the  ACS,  is 

that  there  is  a  federal  nexus  --  right?  There’s  a 
federal  need  for  data  to  be  collected. 

I  don’t  recall  when  that  federal  need  was 
articulated,  but  it  was  associated  with  --  you 

know  --  like  I  say,  I  guess  I’m  trying  to  --  I’m 

trying  to  think  about  how  that  came  up,  but  --  I’m 

not  quite  sure  how  it  was.  But,  I  mean,  at  some 
point,  you  know,  I  learned  that  there  was  --  you 

know,  that  the  need  was  tied  to  a  need  from  the 
DOJ  for  more  data. 

I  mean,  again,  it  goes  back  to  the  nexus 
between  2020  census  and  ACS.  The  main  customer 
for  the  --  the  main  federal  -- 

THE  REPORTER:  You  need  to  slow  down, 
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please . 

The  main . . . 

THE  WITNESS:  The  main  federal  customer 

for  the  ACS  is  the  Department  of  Justice.  And  so 
the  question  was  whether  DOJ  --  you  know,  so  given 

that  as  a  baseline,  the  question  is,  you  know, 
does  DOJ  need  more  --  like,  more  specific  data? 

But  how  --  you  know,  how  that  came  up,  I  don't 

know  . 


BY  MR.  DURAI SWAMY : 


Q 

Secreta 
it,  the 
what ' s 
answer? 


Just  to 

be  clear, 

when  you  say  the 

ry  asked 

us  to  look 

into  it,  we  look 

into 

actual  - 

-  the  need 

for  it,  et  cetera 

/ 

the  "it" 

that  you ' re 

referring  to  in 

your 

A  Which  --  where  are  you  referring  to? 
Q  I'm  sorry.  I'm  reading  your  answer, 

which  I'm  getting  -- 
A  Oh . 


Q  --a  real  time  transcript.  The  answer 

you  just  gave,  you  used  the  word  "it"  several 
times.  For  example,  you  said,  the  Secretary  asked 
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us  to  look  into  it,  we  look  into  it,  the  need  for 
it,  and  so  forth. 


What's  the  "it"  that  you're  referring  to? 
A  So  I  think  part  of  it  was  that  there  was 
a  need  to  understand,  like,  the  historical  context 
for  asking  about  citizenship.  So  it  could  well  be 
that,  you  know,  when  --  you  know,  does  --  where 

does  the  Census  Bureau  ask  about  citizenship? 

When  has  it  asked  about  citizenship?  You  know, 
why  did  it  ask  about  citizenship? 

Q  And  you  did  look  into  those  things, 


correct  ? 


Uh-huh.  Yeah. 

You  were  specifically  asked  to,  correct? 

I  --  yeah.  At  least  at  one  point  early 


on|  jl 

mean , 

I 

think  Ellen 

and  --  yeah 

,  briefly!! 

Q> 

And 

you  understood 

that  that 

request  was 

related 

to  the 

Secretary ' s 

interest  in 

that  issue, 

correct  ? 


A  I  don't  recall  the  context.  You  know, 
like  I  say,  if  somebody  like  Earl  or  Ellen  asks 

for  something,  I  don't  need  to  ask,  like,  well, 
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why  do  you  need  it?  I  mean,  they  ask  for  it  and, 
you  know,  I  do  it. 

Q  And  they  were  interested  in  --  or  they 
asked  you  to  research  the  history  of  whether 
undocumented  immigrants  were  included  in  the 


apportionment  count,  correct? 

MS.  WELLS:  Object  to  form. 

THE  WITNESS :  I'd  have  to  go  back  and 

look  into  it.  But,  I  mean,  there's  one  thing 
that  --  I  mean,  comes  up  sometimes,  and  probably 

came  up,  was,  you  know,  who  is  in  scope  of  the 


decennial  census?  Who  --  who  responds  to  the 
survey?  Who's  counted?  Yeah. 

BY  MR.  DURAI SWAMY : 

Q  And  that  was  something  that  you  didn't 

raise.  It  was  something  that  the  politicals  in 
the  Office  of  Secretary  raised,  correct? 

A  Ellen  is  not  a  political. 

Q  Well ,  was  it 

A  Leadership.  Leadership. 

Q  Are  you  telling  me  that  it  was  Ellen  who 
raised  it  or  that  it  was  Earl  or  someone  else? 
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oh,  I  didn't  know  this  was  --  so,  yeah. 

Q  Right.  And  you  understand  that  there  was 
a  deadline  of  March  31st,  2017  to  identify  the 

topics  that  were  to  be  included  on  the  decennial 
census,  correct? 

A  Yeah. 

Q  And  that,  after  that  date,  you  would  have 
less  leeway  to  modify  the  topics  to  be  included  on 

the  census,  correct? 

A  Less  leeway3 

Q  And  that ' s  why  it  was  important  to  get  on 

the  same  page  about  it,  right? 

A  Uh-huh.  Yeah.  It's  a  public  statement. 
And  --  I  mean,  so  when  I  say  --  it's  a 
congressional  notification,  but  it's  also  -- 
there's  a  public  aspect  to  it.  So  the  Census 


Bureau  is 

saying  to  the  world  and  to  Congress 

-- 

you  know, 

and  principally  to  Congress,  but  to 

the) 

world,  here's  what  we're  asking  on  these  two 
instruments . 

Q  And  you  understood,  from  your 
conversations  with  Mr.  Comstock  about  his  interest 
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in  this  issue,  that  he  did  want  to  consider 


changing  the  topics  to  be  included  on  the  census, 
correct  ? 

MS.  WELLS:  Object  to  the  form.  And 

mi scharact eri zes  testimony.  I  think  that  question 
has  been  asked. 

MR.  DURAISWAMY :  I  just  asked  it.  It  is 

a  question.  And,  please,  no  speaking  objections. 


BY  MR  . 

DURAISWAMY : 

Q> 

Go  ahead. 

8 

So,  yeah,  I  --  the  --  my  desire  to  make 

sure  Earl  and  I  and  everybody  were  on  the  same 

page  wasn't  with  respect  to  him  necessarily  coming 

in  and 

--  and  saying  there  needed  to  be  a  change. 

And  I  don't  recall  him  asking  for  a  change  at  that 
point.  I  think  it  was  just  to  make  sure  that  he 
understood  --  you  know,  that,  like  I  say,  there 
were  no  surprises. 

Q  Yeah,  but  you  understood  that  he  was 
considering  a  change,  correct? 

MS.  WELLS:  Object  to  the  form. 

THE  WITNESS:  As  of  this  date? 
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BY  MR.  DURAI SWAMY : 

Q  Yes. 

A  No.  Not  really,  no. 

Q  When  did  you  first  come  to  understand 
that  he  was  considering  a  change  to  the  topics  on 

the  decennial  census? 

A  I  believe  I've  said,  and  I  stand  by  my 
answer,  that  it  was  summer  of  2017. 

Q  Okay.  At  this  time,  your  testimony  is 
all  you  understood  is  that  he  was  interested  in 

knowing  more  about  the  process,  correct? 

A  That's  my  understanding  of  it,  yeah. 

Q  But  you  have  no  recollection  as  to  why  he 
was  concerned  about  --  why  he  was  interested  in 

knowing  more  about  the  process;  is  that  right? 

A  I  can't  recall  that,  yeah. 

Q  All  right.  During  these  discussions 

about  the  process  for  notifyi  ng  C  ongr es  s , 
presumably,  you  pointed  out  to  Mr.  Comstock  that 

th  ere  was  this  March  deadline  --  strike  that  -- 
this  March  --  let  me  start  over. 

During  these  discussions  with 
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Mr.  Comstock,  I  assume  that  you  informed  him  that 

there  was  a  March  2017  deadline  for  identifying 
the  topics  to  be  included  on  the  2020  census, 

correct  ? 


A  For  notifying  Congress  of  these  topics® 
Like  I  say,  you  asked  --  you  raised  a  question 
about  leeway.  I'm  not  --  even  today,  I'm  not  sure 
what  the  specific  leeway  is  for  changing  these 

topics  afterwards,  or  what  the  process  would  be 

for  saying  to  Congress,  actually,  we're  going  to 

roll  out  --  we're  going  to  do  something  different. 

Q  Okay.  Did  you  also  explain  to  him  that 
there  was  a  March  2018  deadline  for  notifying 
Congress  of  the  questions  to  be  included  on  the 

decennial ? 

A  It  was  in  the  earlier  e-mail  you  showed 
me.  At  least  I  thought  so.  I  thought  so.  No, 
maybe  not.  No.  Okay.  It's  not. 

Q  But  presumably,  you  did,  correct? 

A  Yeah,  I  would  have,  yeah.  It's  a 

two-stage  --  sorry,  my  misrecollection .  But  it's 
a  two-stage  process.  First  topics  --  no,  it's 
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actually  in  this  e-mail  right  here,  yeah.  The 
goal  is  for  --  the  March  15th  e-mail  from 
8:30  p . m . 

Q  Right.  I  see.  You're  referring  to  the 
process  for  the  topics  this  year  and  questions  -- 

A  And  questions  next  year.  Okay.  Yeah. 

Q  Did  you  have  any  discussion  about  the 
significance  of  the  two  different  deadlines? 

A  I  didn't  hear  you,  I'm  sorry. 

Q  Did  you  have  any  discussions  with 
Mr.  Comstock  or  any  of  the  other  individuals  in 
the  Office  of  the  Secretary  about  the  significance 

of  those  two  deadlines? 

A  Probably.  I  can't  remember  specific 
conversations,  but  I'm  sure  I  did.  Yeah.  When 
you  say  significant,  it's,  like  --  I  would  say  the 

difference,  like,  what  --  you  know,  what's  the 
difference  between  talking  about  topics  and  what 

delivering  the  questions  actually  means. 

Q  Did  you  have  any  discussion  about  what 
leeway  you  would  have  to  change  the  questions  on 
the  decennial  census  after  submitting  the 
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year  there  was  discussion  about  adding  a 
citizenship  question  to  the  census,  correct? 

A  Uh-huh.  Uh-huh. 

Q  Was  there  any  discussion  about  whether 
the  citizenship  question  fell  within  one  of  the 
topics  that  was  identified  in  the  submission  to 
Congress  in  March  2017? 

A  I  guess  I  don't  understand  the  question 

in  the  sense  it's  sort  of  black  and  white.  Right? 
I  mean,  you  can  look  on  paper  and  say,  here's  what 
Congress  got.  Right?  I  mean,  there's  no  --  I 
mean,  there's  not  much  to  discuss  there,  is  there, 
really?  I  don't  recall.  I  mean,  is  the  question, 
you  know,  did  we  say  we  would  include  citizenship 
on  the  2020  census,  for  example? 

Q  No.  Well,  what's  your  understanding  of 
the  difference  between  the  notification  deadline 
for  topics  and  questions?  What's  the  difference 
between  topics  and  questions? 

A  Okay.  So  topic  is  just  a  list  of,  like, 
data  fields.  We're  going  to  ask  about  age.  The 
question  would  be,  how  do  you  ask  about  age?  You 
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know,  is  it  multiple  choice?  How  do  you  phrase 
the  question?  These  are  actual  questions  on  the 
survey  form  that  people  would  be  getting. 

Q  And  agree  that  citizenship  or  immigration 
status  was  not  one  of  the  topics  that  was 

identified  in  the  March  2017  submission  to 
Congress  ? 

A  Immigration  status  has  never  come  up. 

The  Census  Bureau  doesn't  ask  about  that  in  any  of 

its  surveys  and  it's  never  come  up,  as  far  as  I 

know,  in  any  conversations.  So  we  can  set  that 
aside . 


Citizenship  --  yeah,  like  I  say,  I 
don't  --  the  actual  notification  --  I  guess,  if 
the  question  is,  you  know,  did  Earl  ask  about  how 

we  would  let  Congress  know  or  if  we  decided  to 
change  things,  I  don't  recall  that.  That's  not 
typically,  like,  an  area  where  I  would  work. 


That's  --  so  that's  not  the  question. 

Okay. 

My  question  now  is,  you  agree  that  in  the 


Yeah  . 

m 

m 

© 
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1 

March  2017  submission  of  decennial  census  topics 

2 

to  Congress,  citizenship  was  not  included, 

© 

correct  ? 

4 

A|  it  was  included  only  for  the  ACS.| 

5 

Q  And  it  was  not  included  for  the  decennial! 

m 

census,  correct?! 

0 

A  ft  do  not  recall  --  yeah,  I  don't  think 

© 

so ,  no . 

9 

Q)  Okay!  (And  so  to  try  to  go  back  to  my 

10 

previous  question,  and  keeping  in  mind  why  you 

111 

were  struggling  with  it,  agree,  then,  that  when 

12 

the  citizenship  question  came  up  for  discussion 

11 

fater  that  year,  it  was  clear  that  it  was  not 

M 

included  or  among  the  topics  that  had  been) 

15 

identified  for  Congress  -- 

i!6 

A|  That's  demonstrable!  I  mean,  that's  - ! 

1! 

you  can  look  it  up  online  and  --  in  the  March 

M 

submission  and  then  --  I'm  pretty  certain  it 

i|9 

wasn't  on  there  as  something  on  the  2020  census! 

20 

Q|  Do  you  have  an  understanding  of  the 

It 

circumstances  in  which  the  department  can  add  ~! 

22 

include  questions  in  its  March  2018  submission  tol 
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Congress  that  are  not  covered  by  the  topics  in  its 

March  2017  submission? 

A  Yeah,  I  don't  know  the  specific  process. 
And  that's  a  legal  question,  and  I'm  not  a 
department  lawyer. 

Q  And  to  be  clear,  you  don't  recall  being 
involved  in  any  discussions  or  conversations  about 

that  ? 

A  Like,  how  are  we  going  to  tell  Congress? 

No. 


Q  No.  About  the  circumstances  in  which  you 
can  include  a  question  in  the  March  2018 
submission  that  wasn't  in  the  March  2017  topics. 

A  That's  a  process  question  that  I  don't 
recall  being  a  part  of. 


MR.  DURAI SWAMY :  Why  don't  we  take  a 

five-minute  break? 


THE  VIDEOGRAPHER :  Going  off  the  record. 

The  time  is  11:08. 

(Whereupon,  a  short  recess  was  taken.) 
THE  VIDEOGRAPHER:  Going  back  on  the 

record.  The  time  is  11:23. 
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Q  When  were  those  discussions? 

A  When  I  was  aware  of  them?  I  don't  know 
when  the  discussions  were.  I  mean,  I  became  aware 
of  them,  like,  you  know,  later  in  the  summer  and 
the  fall.  Yeah . 

Q  What  discussions  with  DOJ  did  you  become 
aware  of? 

A  You  know,  just  around  sort  of  --  I  mean, 
around  the  process.  Like  I  said,  I  never  --  I 
don't  know  specifically  --  I've  never  looked  into, 
like,  the  analytical  need  for  the  data.  Right?  I 
mean,  the  actual  --  you  know,  how  the  data  was 
specifically  going  to  be  used. 

Q  Your  sentence  kind  of  broke  up  there,  so 
I'm  not  sure  which  part  goes  with  which. 

A  We  can  start  over. 

Q  Okay.  Fair  enough.  What  do  you  --  what 
did  you  become  aware  of  with  respect  to 
conversations  with  DOJ  about  this  in  the  summer 
and  fall? 

A  That  there  were  conversations  with  DOJ 
about  their  need  for  the  data. 
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Q  And  did  you  have  an  understanding  of  who 
was  involved  in  those  conversations? 

A  On  our  side?  James  Uthmeier  was  the  -- 
you  know  -  - 

THE  REPORTER:  Say  it  again,  please. 

THE  WITNESS:  James  Uthmeier.  U-T-H  -- 

THE  REPORTER:  No.  On  our  side... 

THE  WITNESS:  Yeah.  On  our  side,  it  was 


James 

Uthmeier .  U- 

BY  MR  . 

DURAISWAMY : 

• 

Who  else  c 

those 

discussions? 

Who  else  do  you  recall  was  involved  in 


A  I  don't  know.  I  don't  know.  I  wasn't 

part  of  the  discussions,  so  you're  asking  me  sort 

of  secondhand  who  was  part  of  conversations  I 
wasn ' t  part  of . 


Q  Well,  just  to  your  knowledge.  I  mean, 

you  know  that  Mr.  Uthmeier  was  involved  in  those 
discussions,  right? 

A  Yeah . 

Q  Okay.  Do  you  know  if  anyone  else  was 

involved  in  those  discussions? 
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about  whether  undocumented  residen 
in  apportionment  population  counts 
A  To  my  knowledge,  Earl  doe 

me  his  conversations  with  the  Seer 
e-mails  with  the  Secretary. 

Q  That's  not  my  question, 

were  you  aware  of  that? 

A  No .  That ' s  another  way  o 

Q  Okay.  Were  you  aware,  at 

Mr.  Comstock  was  already  communica 
Secretary  Ross  about  the  absence  o 
topic  or  question  on  the  2020  cens 
A  Communicating  with  the  Se 


Page  143 

ts  are  included 

7 

sn't  share  with 
etary  or  his 

My  question  is, 

f  saying  no . 

the  time,  that 
ting  with 
f  a  citizenship 
us? 

cretary  about 


that  ? 


Q  Yes  . 

A  I  don't  recall  him,  like  --  no,  I  don't. 

No  . 

Q  Okay.  Let's  talk  about  something  that  I 

know  that  you  were  aware  of . 

(Deposition  Exhibit  Number  6  was  marked 
for  identification.) 

BY  MR.  DURAI SWAMY : 
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Q  Handing  you  what  we've  marked  as 
Exhibit  6 . 

A  Okay. 

Q  You  see  this  is  a  series  of  e-mails 
between  you  and  Census  Bureau  staff  from  May  24th, 

2017? 

A  Correct . 

Q  And  the  subject  of  these  e-mails  is 

regarding  requested  information  -  legal  review  all 

residents.  Do  you  see  that? 

A  Yeah. 

Q  Do  you  want  to  take  a  minute  to  review 
this  e-mail? 

A  Yeah.  Uh-huh.  Yeah. 

Q  Okay.  Look  at  the  second  e-mail  from  the 

bottom  from  Burton  Reist  to  you  dated  May  24, 

2017.  Do  you  see  that? 

A  Yeah. 

Q  Who  is  Burton  Reist? 

A  He  is  a  senior  executive  in  the  Census 

Bureau.  I  can't  exactly  remember  his,  you  know, 

title.  He's  a  go-to  person  for  me  in  the  Census 
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Bureau . 

Q  Is  it  correct  that  he  is  the  --  provides 
oversight  for  the  Census  Bureau's  redistricting 
data  program? 

A  Like  I  say,  I  can't  remember  his  exact 
role.  I  mean,  I  work  with  a  lot  of  different 
people  at  the  Census  Bureau  who  contribute  to  the 

2020  program.  So,  I  mean,  if  --  I  don't  recall  if 
he's  a  part  of  that  piece  or  not  --  part  of  that 

operation  or  not. 

Q  He  says,  "This  is  the  more  complete  set 
of  documents  that  I  referenced  in  my  earlier 

e-mail,"  correct? 

A  Uh-huh  § 

Q  Do  you  know  what  the  earlier  e-mail  is 
that  he's  referring  to? 

A  I'd  have  to  see  it.  I  mean,  I  can't  -- 
you're  asking  me  to  recall,  like,  one  of  10,000 

e-mails . 

Q  Fair  to  say  that  it  relates  to  a  subject 
matter  that's  similar  to  this  e-mail? 

A  That  would  be  a  reasonable  conclusion. 
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Q  Okay.  The  subject  line,  legal  review  all 
residents,  what  does  that  refer  to? 

A  I  don't  know.  I  didn't  write  that 
subject  line.  Based  on  these  e-mails,  the  subject 
line  originally  --  originated  from  Misty  Reed.  So 

I  can't  speak  to  why  they  phrased  it  that  way. 

Q  Could  be  that  it  relates  to  a  legal 
review  pertaining  to  whether  all  residents  are 

accounted  in  the  census? 

MS.  WELLS:  Object  to  form. 

THE  WITNESS:  It  could  be  that,  yeah. 

BY  MR.  DURAI SWAMY : 

Q  Could  be  that  it  relates  to  a  legal 
review  of  whether  all  residents  are  included  in 
the  apportionment  counts? 

MS.  WELLS:  Object  to  form. 

THE  WITNESS:  It  could  be  that  as  well® 

Like  I  say,  I  don't  know.  It's  a  --  it's  a 
subject  line  in  a  e-mail  which  is,  by  definition, 

abbreviated . 


BY  MR.  DURAI SWAMY: 

Q  Do  you  know  what  the  documents  are  that 
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Mr.  Reist  is  referring  to  in  his  e-mail? 

A  I  can't  remember.  Based  on  the  next 
e-mail  up,  it  looks  like  it  references  to  some 

court  cases,  but  I  don't  know. 

Q  Right.  What's  Louisiana  v.  Bryson? 

A  That  specific  case?  I  don't  know. 

Q  Could  be  that  it  relates  to  including 
undocumented  residents  in  apportionment  counts? 

MS.  WELLS:  Object  to  form. 

THE  WITNESS:  It  could  be,  yeah. 

BY  MR.  DURAI SWAMY : 

Q  It  could  be  that  the  1989  DOJ  letter 

relates  to  the  same  thing? 

A  Yeah.  It's  not  a  subject  area  I'm,  like, 
fluent  in.  But,  yeah,  it  could  be. 

Q  Okay.  It  was  a  subject  matter  that  you 
were  asked  to  research,  right? 

MS.  WELLS:  Object  to  form. 

THE  WITNESS:  It  looks  like,  I'm  --  yeah. 

I'm  gathering  those  documents.  So..|| 

BY  MR.  DURAI SWAMY: 


Q 


You  recall 


sir,  you  recall  being  asked 
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to  look  into  this,  don't  you? 

MS.  WELLS:  Object  to  the  form. 

THE  WITNESS:  From  Earl? 

MR.  DURAI SWAMY :  What's  wrong  with  the 

form  of  the  question? 

MS.  WELLS:  It's,  like,  argumentative  and 

leading.  And  you  could  have  --  you  haven't  laid 
the  foundation  for  what  the  context  might  have 
been.  Just  --  to  me,  I  don't  think  it's  a  totally 
appropriate  question. 

MR.  DURAI SWAMY :  I  can  ask  leading 
questions.  It's  not  argumentative.  All  I've 
asked  is  --  it  is  a  foundational  question,  if  he 
recalls  being  asked  to  look  into  this. 

MS.  WELLS:  You  didn't  ask  it  that  way. 

But,  I  mean,  that's  fine.  He  can  go  ahead  and 
answer . 


BY  MR.  DURAI SWAMY: 

Q  You  recall  being  asked  to  look  into  this, 
correct  ? 

A  Yeah. 

Q  Okay.  And  what  do  you  recall  about  that? 
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I  was  asked  to  look  into  it .  I  gathered 


information,  provided  an  answer. 

Q  Okay.  And  the  "it"  is  this  question  of 
whether  certain  populations,  including  certain 
immigrant  populations,  are  counted  in  the  census 

and  included  in  the  counts  for  apportionment 
purposes,  right? 

A  So  who's  in  scope  of  the  2020  census,  who 
it  measures,  and  then  what  data  tabulations  are 
produced  with  that  information. 

Q  Right.  And  you  were  -- 

A  Apportionment  counts  are  one  of  the  set 
of  data  tabulations. 

Q  Right.  And  you  were  asked  to  look  into 
it  around  this  time,  in  May  2017,  correct? 

A  Yeah.  Based  on  these  e-mails,  yeah. 

Q  And  this  related  to  consideration  of 
whether  to  include  a  citizenship  question  on  the 
census,  correct? 

A  I  don't  believe  Earl  gave  me  the  context 
about  why  he  was  asking  about  it. 

Q  Do  you  recall  that  you  had  subsequent 
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content  of  the  decennial  census  at  this  meeting? 
MS.  WELLS:  Object  to  form. 

THE  WITNESS:  Like  I  say,  I  don't  recall 

the  specific  agenda  of  that  meeting.  But  it's  all 
documented . 

BY  MR.  DURAI SWAMY : 

Q  Documented  where? 

A  In  the  PowerPoints  that  I,  you  know, 
mentioned  earlier.  The  Census  Bureau,  when  it  has 
meetings  like  this,  you  know,  prepares  slide 
decks.  Makes  it  easier  for  everybody  to  follow 
what's  going  on. 

Q  If  you  go  up  to  the  next  e-mail,  which  is 
the  third  one  on  the  first  page. 

A  Okay . 

Q  There's  an  e-mail  from  Mr.  Reist  back  to 

you  . 

A  Uh-huh. 

Q  Actually,  strike  that. 

Just  to  be  clear,  on  the  e-mail  that  you 
sent  at  5:24  p.m.,  you  write,  "This  is  a  lot  to 

digest,  but  Louisiana  v.  Bryson  seems  the  most 
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timely, 

along  with 

the  1989  DOJ  letter," 

correct?) 

© 

Uh-huh© 

Q ) 

What  does 

"this  is  a 

lot  to  digest"  refe: 

to  § 

N 

§[  '  m  not  a 

lawyer,  so, 

like,  to 

read 

through , 

you  know, 

like,  court 

cases  and 

legalese 

is  not  something  I  enjoy  or  am  good  at. 

Q  And  your  point  being  that  he  had 
apparently  sent  you  several  documents  related  to 

legal  issues,  correct? 

A  Either  several  or  just  dense  ones. 

Q  Okay.  And  just  so  I'm  clear,  sitting 

here  today,  you  have  no  recollection  of  what 
Louisiana  v.  Bryson  is  about? 

A  No . 

Q  Or  what  the  1989  DOJ  letter  was  about? 

A  No . 

Q  Okay.  So  then  Mr.  Reist  responds  at 
5:42  p.m.  Did  you  have  any  follow-up 
conversations  with  either  him  or  Melissa  Creech  or 
James  Dinwiddie  or  Lisa  Blumerman  about  the 
contents  of  the  materials  that  Mr.  Reist  had  sent 
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included  him,  which  would  have  been  Burton. 

Q  Do  you  have  a  sense  of  what  his 
responsibilities  were  that  related  to  the  subject 
matter  of  these  e-mails? 

A  No.  I  think  I  just  answered  that.  So 

no  . 

Q  You  don ' t  ? 

A  No . 

Q  Okay.  You  respond  at  5:53  p.m.  and  you 

say,  "Actually,  the  Secretary  seemed  interested  on 

subjects  and  puzzled  why  citizenship  is  not 
included  in  2020." 

What  subjects  was  Secretary  Ross 
interested  in  at  that  meeting  on  May  24th? 

A  So  "subjects"  references  the  --  you  know© 

the  actual  topics  of  the  --  that  are  on  the  2020 

census,  you  know,  what  --  what  gets  asked,  like 
the  topic  areas,  you  know,  like,  age  --  you  know, 

as  examples  of  subjects  would  be  like  age,  race, 

ethnicity,  number  of  people  in  your  household. 

That's  what  that  refers  to. 

And  citizenship  is  not  on  the  list,  or  at 
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that  point  wasn't  on  the  list. 

Q  Why  --  why  was  he  puzzled? 

MS.  WELLS:  Object  to  form. 

THE  WITNESS:  I  can't  answer  why  the 


Secretary  was  puzzled  or  not.  I 

don ' t  know . 

BY  MR  . 

DURAI SWAMY : 

Q ) 

Did  he  express  puzzlement  about  why 

citizenship  was  not  included  in 

the  2020 

© 

Yeah,  he  would  have. 

e 

fi-  topics? 

N 

Based  on  this  e-mail  -- 

I  don ' t  recalf 

the  meeting,  but,  yeah,  based  on 

this  e-mail ,  he 

would  have  inquired  --  not  understood  why 
citizenship  was  not  part  of  it. 


© 

And  what  was  your  understanding  as  to  why 

he  was 

puzzled  about  that?! 

© 

I  don't  know.  I  don't  know  why  he  was 

puz  z led 

about  that  .) 

© 

Was  there  a  discussion  about  that  at  the 

meeting?! 

m 

Like  I  not,  I  don't  recall  the  specific 

aspects 

of  the  meeting.  But,  you  know,  this  -- 
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like  I  say,  there's  a  learning  process  that  -- 

this  is  one  example  of  it  --  that  people  go 
through  when  they're  dealing  with  these  surveys, 


in  trying  to  figure  out  what  we  ask,  why  we 

ask 

it,  why 

things  are  on  therej 

Q) 

Right.  But  he  didn't  --  you  didn't 

write 

that  he 

was  puzzled  about  why  some  other  -- 

© 

Yeah  . 

Q  --  topics  or  questions  -- 

A  That ' s  true . 


■ 

--  were  not  included. 

© 

Yeah  . 

© 

'You  wrote  only  that  he  was  puzzled  about 

why  citizenship  was  not  included,  correct? 

© 

That's  right§  Yep. 

Q  Can  you  recall  any  other  issues  that 

Secretary  Ross  was  concerned  about  or  took  an 
interest  in  with  respect  to  the  content  of  the 
2020  census  questionnaire? 

A  No . 

Q  You  then  say,  "It  might  be  good  to  have 

in  our  back  pocket  the  criteria  used  to  pick 
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Q  When  did  you  become  more  fluent  on  the 
subject  matter? 

A  I  mean,  over  time,  really.  I  mean,  it 
was,  like  --  it  was  engaging  with  --  you  know, 
with  Melissa  --  particularly  with  Melissa,  but 
also  with  Lisa  on  basically  trying  to  gain  an 
understanding  of  a  lot  of  the  questions.  I  was 
particularly  interested  for  one  --  one  that's 
unrelated  to  this,  but  was  on  the  2020  census  I 
didn't  understand  was,  for  example,  the  housing 
tenure  question.  There's  a  question  on  there,  do 
you  own  or  rent  your  house?  And  it  didn't  really 
enter  into  my  mind  why  -- 
Q  Right .  So  -  - 

A  --  that  question  was  on  the  form. 

Q  Okay.  So  in  the  context  of  pursuing  this 

idea  of  adding  a  citizenship  question  to  the 
decennial  census,  you  developed  a  greater 

understanding  of  why  some  --  the  criteria  for 

including  some  topics  on  the  ACS  versus  the 

decennial,  correct? 

A  Yeah.  And  why  --  why  every  question 
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that ' s  on  the 

decennial  is  actually  on 

there  .) 

at 

was  something 

at  that  point  that  I  was 

not  -  - 

Hi 

was  generally  aware  of,  but  not  specifically  aware 

of  . 


Q  Why  were  you  asking  for  an 
evening  at  10:51  at  night? 

A  Good  question.  Yeah,  good 
don ' t  know . 


answer  that 


question.  I 


Q  It  sugge  sts  there  was  some  urgency  to 

this,  correct? 

A  Oh,  yeah.  Yeah.  Based  on  the  e-mails, 
probably  just  given,  like,  the  fact  that  the 

Secretary  himself  was  asking  as  opposed  to,  like, 
me  just,  you  know,  interested  and  trying  to  do 

some,  you  know,  research. 

Q  Right.  So  this  is  --  you're  trying  to 
respond  promptly  to  questions  that  he  asked  at 
this  meeting  on  May  24th  about  why  citizenship  -- 
the  citizenship  question  is  on  the  ACS  but  not  the 
Census;  is  that  right? 

A  Well,  not  just  --  that  is  one  example.  I 
mean,  it's  the  broader  question  of  what's  on  each 
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A  Well,  what's  on  here. 

Q  --  trying  to  understand  -- 

A  What's  on  here,  I  mean,  you  know. . . 

Q  Anything  else  that  you  recall? 

A  I  mean,  there  wouldn't  be  anything  else. 

This  is  how  I  would  respond,  would  be  to  go  to  the 
people  who  are  the  subject  matter  experts  and  ask 
for  information. 

Q  No.  I'm  asking  if  you  recall  any  other 
follow-up  actions  that  you  took  after  this  meeting 
that  related  to  this  issue  of  the  citizenship 
question  not  being  on  the  2020  census? 

A  Not  that  I  recall.  This  is  what  I  would 
do.  I  mean,  this  is  --  you  go  to  the  subject 
matter  experts  and  you  get  information  from  them. 

Q  Okay . 

(Deposition  Exhibit  Number  7  was  marked 

for  identification.) 

BY  MR.  DURAI SWAMY : 

Q  I'm  handing  you  what  we've  marked  as 

Exhibit  7,  Mr.  Langdon . 

A  Okay. 
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1 

Q|  You  see  that  this  is  an  e-mail  that  you 

2 

sent  to  Earl  Comstock  and  Ellen  Herbst  on  the 

3 

evening  of  May  24th  after  the  meeting  with 

© 

Secretary  Ross? 

© 

©  Yes| 

6 

Ql  And  it's  in  the  midst  of  the  other 

f 

e-mails  that  you  were  exchanging  with  census 

© 

staff  -- 

© 

©  Yep. 

10 

Ql  J-  that  are  in  Exhibit  6,  correct?} 

11 

A  Yeah,  exactly. 

12 

Ql  Okay®  I  assume  that  you  were  sending 

f-1 

e-mails  late  at  night  like  this  because  you  felt 

M 

it  important  to  respond  to  urgent  inquiries  raised} 

H 

by  the  Secretary  at  the  meeting  with  him,  correct? 

0L6 

A!  That's  one  possibility.  lOther  times  I 

1! 

might  be  doing  evening  work  because  I  had  to,| 

M 

like,  leave  work  early  to  do  kids'  stuff,  and  so 

M 

£ ' m  trying  to  catch  up  late  at  night  §  So  it  could} 

20 

be  urgency  or  because  I  was  making  up  for  lost 

21 

time  . 

22 

Ql  Okay®  (Presumably  that  was  not  the  case 
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on  this  date,  because  you  had  a  very 

long  meeting 

with  the 

Secretary  -  - 

<A 

That's  probably  true,  yeah  § 

IQ 

--  that  you  just  got  out  of 

in  the  late! 

afternoon,  right? 

(A 

Yeah.  So  I'm  probably  trying  to  be 

responsive  to  Earl  on  something  that 

wasl 

important . 

IQ 

Okay.  And  the  important  issue  in  this 

e-mail  is  the  counting  of  illegal  immigrants, 

correct  ? 

(That's  the  subject?'; 

(a 

Let  me  take  a  look  at  it.| 

• 

Sure  .) 

(a 

Uh-huh.  OkayJ  Can  you  ask 

the  question 

again? 

IQ 

Yeah.  So  the  important  issue  that  you 

were  trying  to  be  responsive  to  Earl 

about  on  the 

night  of  May  24th, 

after  the  meeting  with 

Secretary  Ross,  was 

the  counting  of 

illegal 

immigrants,  correct 

(A  So  the  -- 

the  two  cases  I 

was  looking 

into  here,  based  on 

these  e-mail s , 

dealt 
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specifically  with  illegal  immigrants. 

Q  Right. 

A  And  so  I  was  answering  that  question. 

Q  Right.  And  that  was  the  important  issue 
that  you  were  trying  to  be  responsive  to  Earl 

about,  correct? 

A  Uh-huh.  Because  that's  what  the  two 
documents  dealt  with. 

Q  Right.  And  the  subject  --  the  subject  -- 

in  fact,  the  subject  of  the  e-mail  is  counting  of 

illegal  immigrants,  correct? 

A  Yeah.  That's  correct. 

Q  Okay.  And  you  say,  in  the  first 

paragraph,  "Earl  and  Ellen:  Long  story  short  is 

that  the  counting  of  illegal  immigrants  (or  of  the 
larger  group  of  non-citizens)  has  a  solid  and 

fairly  long  legal  history,"  correct? 

A  Correct . 

Q  And  you  go  on  to  discuss  a  case, 

Louisiana  v.  Bryson,  in  which  the  courts  rejected 

a  challenge  to  including  illegal  immigrants  in  the 
census  totals  for  apportionment  purposes,  correct? 
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© 

A  Uh-huhO 

2 

Q|  And  that's  the  same  case,  Louisiana  v. 

3 

Bryson,  that  you  referenced  in  your  e-mail 

4 

exchange  with  Mr.  Geist  [sic]  in  Exhibit  6, 

© 

C  o  r  r  e  c  t  ? 

6 

A|  Unless  there's  another  Louisiana  versus 

© 

Bryson,  it's  the  same  case,  yeah. 

8 

Ql  Fair  to  say  it's  the  same  case,  given  the) 

© 

timing  of  these  e-mails? 

10 

A  Yeah. 

Hi 

Ql  Okay®  (And  that  '  s  a  case  that  was  passedl 

12 

along  to  you  as  part  of  the  research  package  thatl 

|3 

Mr.  Geist  [sic]  sent  to  you,  correct? 

14 

A  Yeah,  exactly^ 

u 

Ql  And  you  were  sending  this  to  address  the 

question  of  whether  certain  immigrants  should  not 

&7i 

be  included  in  the  apportionment  count,  correct? 

M 

MS.  WELLS  §  Object  to  the  formj 

M 

.THE  WITNESS  1  Yeah,  I  can't  say  that  |  fl| 

20 

mean,  what  I'm  answering  here  is  actually  just  -- 

2|) 

it  goes  back  to  sort  of  scoping  questions  - -| 

22 

right?  --  I  mean,  who  is  counted  and  who  is  not 
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counted  in  the  surveys. 

BY  MR.  DURAI SWAMY : 

Q  But  specifically  whether  illegal 
immigrants  are  counted  in  the  census  counts  for 


apportionment  purposes,  correct? 

© 

That's  what  these  cases  dealt  with. 

Yeah .  | 

ISO  H 

© 

m 

Right. )  'And  that's  -- 

--  Earl  asked  --  let  me  finish. 

© 

Go  ahead. 

© 

Earl  asked  me  to  basically  review  these 

and  summarize  them  from  my  non-lawyerly  point  of 

view  . 

And  that's  what  I  did§ 

• 

Okay.  (He  wanted  you  to  provide  some 

information  about  the  history  of  including  or 

excluding  illegal  immigrants  from  the  census 
counts  for  apportionment  purposes,  correct? 

MS.  WELLS:  Object  to  the  form. 

THE  WITNESS :  He  wanted  me  to  answer  the 

question  of  how  --  of  what  these  cases  actually 

looked  at,  which  was  whether  or  not  illegal 
immigrants  were  part  of  the  --  first  of  all  --  two 
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things  here.  There's  whether  they're  counted  and 
then  whether  they're  part  of  the  apportionment 
counts,  and  distinguish  between  them. 

BY  MR.  DURAI SWAMY : 

Q  And  which  was  it  that  you  were 
addressing? 

A  Both,  according  to  --  I  mean,  I'm  just 
summarizing  the  cases.  Right?  So  -- 
Q  Right. 

A  --  I  mean,  the  one  case  was  dealing  with 

apportionment.  And  the  second  one  was  actually 
just  the  broader  question,  based  on  this  e-mail, 

of  just  whether  or  not  illegal  immigrants  even 
should  be  counted. 

Q  Right .  And  you  were  conveying  that 
there's  a  long  history  of  both  including  illegal 

immigrants  in  the  census  count  and  including  them 

in  the  counts  for  apportionment  purposes,  correct? 

A  Yeah. 

Q  Okay.  Because  Mr.  Comstock  wanted  you  to 

look  into  that  issue,  right? 

A  Yeah,  he  asked  me  to  look  into  the  -- 
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BY  MR.  DURAI SWAMY : 

Q  Or  in  the  apportionment  count. 

MS.  WELLS:  Object  to  the  form. 

THE  WITNESS:  Yeah,  I  don't  recall  that 

specifically.  I  mean,  what  I  asked  about  and  -- 
in  my  e-mail,  and  I  think  I  would  have  been  pretty 
precise,  was  citizenship. 

BY  MR.  DURAI SWAMY: 

Q  Mr.  Langdon,  it's  not  your  sworn 
testimony  here  under  oath  that  this  issue  was  not 
discussed  at  that  meeting,  is  it? 

MS.  WELLS:  Object  to  the  form. 

THE  WITNESS:  I  can't  recall  everything 

that  was  discussed  in  that  meeting. 

BY  MR.  DURAI SWAMY: 

Q  Okay . 

A  As  I  --  actually,  the  e-mail  suggested, 
it  was  a  long  meeting. 

Q  Okay.  And  in  this  midst  of  sending 

e-mails  to  census  staff,  to  Mr.  Comstock  and 
Mr.  Herbst  on  issues  that  were  raised  at  the 
meeting  earlier  that  day  --  well,  strike  that. 
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Let  me  start  over. 

That  evening,  as  you  were  exchanging 

© 

e-mails  with  census  staff  about  issues  raised  at 

4 

the  meeting  with  Secretary  Ross,  you  were  also 

5 

exchanging  e-mails  with  census  staff  and  with 

6 

Mr.  Comstock  and  Ms.  Herbst  about  the  history  of 

© 

counting  or  not  counting  illegal  immigrants  in  the 

8 

census  or  in  the  apportionment  counts,  correct? 

9 

A|  So  it's  two  related  lines  of  --  it's  two 

10 

related  questions  .|  So  I  was  getting  information 

11: 

on  both.|  One  question  was  Earl's,  and  it  was 

12 

specific  to  these  court  cases  dealing  with  illegal) 

13 

immigrants . 

i-i 

A  related  issue  is  whether  or  not  --  you 

u 

know,  whether  or  not  or  how  we  count  citizens  in 

16 

the  decennial  census  § 

1! 

Q  Right.)  And  why  is  it  related? 

M 

A  Well,  because  illegal  immigrants  are  a 

19 

subset  of  non-citizens. 

20 

Ql  In  fact,  you  state  that  in  this  e-mail^ 

21 

correct  ? 

22 

A  Which  e-mail? 
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In  this  e-mail  that  we're  looking  at 


right  now. 

A  I've  got  a  couple  -- 

Q  Exhibit  7.  You  say,  "Illegal  immigrants 

(or  of  the  larger  group  of  non-citizens) , "  right? 

A  Yep.  Actually,  yeah.  Making  that 

connection  right  there.  There  you  go. 

Q  Right.  So  this  question  of  counting 

illegal  immigrants  is  fundamentally  connected  to 

this  issue  of  whether  you  are  identifying  citizens 

or  non-citizens  in  the  census,  right? 

A  They're  related,  but  that  --  yeah.  I 
mean,  they're  related,  because  you're  talking 
about  different  subsets  of,  you  know,  the 

non-citizen  population. 

Q  Right.  And  presumably  they  came  up 
together  in  the  meeting  earlier  that  day,  correct? 
A  I  wouldn ' t 

MS.  WELLS:  Object  to  the  form. 

THE  WITNESS:  I  don't  share  that 

presumption . 

BY  MR.  DURAI SWAMY : 
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Q  You  think  it's  a  coincidence  that  you 
just  happened  to  be  writing  an  e-mail  about 
counting  of  illegal  immigrants  at  the  same  time 

that  you're  exchanging  e-mails  about  Secretary 
Ross'  curiosity  about  the  citizenship  question? 

MS.  WELLS:  Object  to  the  form. 

THE  WITNESS:  Yeah.  I  do  not  recall  the 

Secretary  ever  asking  specifically  about  illegal 

immigrants  that  are  counting  [sic] on  the  decennial 

census.  Citizenship,  certainly,  but  not  illegal 
immigrants  specifically. 

BY  MR.  DURAI SWAMY : 


Q  So  what  prompted  this  e-mail? 

MS.  WELLS:  Objection. 

THE  WITNESS:  A  request  from  Earl. 

BY  MR.  DURAI SWAMY: 

Q  When  did  you  receive  that  request? 

A  I  don't  know.  I'd  have  to  go  back  and 
check.  You  know,  if  he  sent  me  an  e-mail, 
whenever  I  got  that  e-mail,  if  he  asked  me, 
then  --  or  Ellen,  who  is  also  on  this. 

Q  What  did  he  tell  you  about  why  he  was 
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asking 

you  to  look  into  this? 

MS.  WELLS:  Object  to  the  form.  You're 

assuming  that  he  told  you  [sic] .  He  said  he 

wasn ' t 

sure  . 

BY  MR  . 

DURAI SWAMY : 

Q 

You  can  answer. 

A 

I  do  not  recall  whether  Earl  asked  me  or 

e-mailed  me  about  it.  And  what  the  context  was, 

you  know,  I  can't  give  you  the  context  on  an  ask 

that  I 

don't  remember. 

• 

Okay®  (You  attached  a  memo  to  this} 

e-mail , 

correct  ?} 

® 

The  DOJ  memo,  somebody  else's  memo,  yeah. 

Well,  those  are  my  next  questions.  But 

there ' s 

an  attachment  to  this  e-mail  that  says  -- 

it's  titled  Crawford  letter  and  DOJ  memo.PDF, 

correct 

1 

@ 

Yeah  . 

m 

What  is  that® 

m 

I'd  have  to  go  back  and  look  at  it  to  see 

exactly 

what  it  was  §  I  don't  know.} 

m 

It  presumably  relates  to  the  subject  of 
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mai 1 ,  correct  ? 

;I  hope  so.  (Or  Earl  would  not  have  been} 

Fair  to  say  that  it  is  a  memo  addressing 

the  counting  of  illegal  immigrants  either  in  the 

decennial  census,  period,  or  for  purposes 

apportionment  ?J 

© 

Yeah  . 

MS.  WELLSP  (Object  to  the  formp 

(THE  WITNESS  :)  I  would  presume  it  relates} 

to ,  as 

I  reference  in  the  e-mail,  a  Bush  era  -- 

Bush  41 

era  DOJ  opinion  that  proposed  legislation 

excluding  illegal  immigrants  from  the  decennial 


census . 

BY  MR.  DURAI SWAMY : 

Q  Okay.  Do  you  know  if  you  were  involved 

in  preparing  the  document? 

A  The  DOJ  opinion? 

Q  The  attachment  to  your  e-mail. 

A  Like,  assembling  it? 

Q  Draft ing  i t . 

A  Well,  there's  nothing  --  if  I'm 
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AFTERNOON  SESSION 

(1:16  p . m . ) 

THE  VIDEOGRAPHER :  Going  back  on  the 

record.  The  time  is  1316. 

(Deposition  Exhibit  Number  8  was  marked 
for  identification.) 

Whereupon , 

DAVID  SANFORD  LANGDON, 

was  called  for  continued  examination,  and  having 
been  previously  duly  sworn  was  examined  and 
testified  further  as  follows: 

EXAMINATION  BY  COUNSEL  FOR  KRAVITZ  PLAINTIFFS 
BY  MR.  DURAI SWAMY : 

Q  Good  afternoon,  Mr.  Langdon .  Handing  you 
what  we've  marked  as  Exhibit  8. 

Have  you  had  a  chance  to  review  the 
document,  Mr.  Langdon? 

A  This  one,  yes. 

Q  Okay.  This  is  a  further  e-mail  exchange 
in  response  to  what  I  believe  is  Exhibit  7,  the 

e-mail  that  you  sent  to  Mr.  Comstock  and 

Ms.  Herbst  on  May  24th  about  the  counting  of 
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<s 

illegal  immigrants,  correct? 

© 

A  Correct . 

3 

Ql  Okayp  (And  in  his  response,  Mr.  Comstockl 

4 

raises  the  question  of  whether  the  --  strike  that. 

5 

(fin  response  to  Mr.  Comstock  asks  about 

6 

why  the  decennial  census  does  not  include  the 

0 

citizenship  question,  but  the  ACS  does,  correct? 

m 

A  Yeah. 

9 

Q  Okay.  (And  then  he  identifies  a  case  that) 

10 

he  believes  is  relevant  to  the  governmental  need 

11 

for  citizenship  data,  correct? 

12 

A  Uh-huhH 

1 3 

Ql  OkayH  (And  you  respond  and  say  that  you 

11 

have  asked  the  Census  Bureau  team  for  more  clarity) 

11 

on  how  they  decide  what  topics  to  include  in  the 

as 

decennial  versus  ACS,  correct? 

17 

H  Yes| 

11 

Q  And  that  is  consistent  with  the  e-mail 

1  9 

that  I  believe  we  saw  in  Exhibit  6  where  you  werel 

20 

posing  that  question,  I  believe,  to  Lisal 

21 

Blumerman,  correct? 

22 

A  And  Burton  Reist  and  Melissa  Creech,  yes.) 
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Q  Right.  And  you  say  that  your  hunch  is 
"that  the  policy  change  on  the  citizenship 
question  is  tied  to  the  creation  of  the  ACS.  I 
will  share  what  they  say  and  will  review  the  court 
case . " 


You  recall  that  they,  meaning  the  Census 
Bureau  staff,  came  back  to  you  with  an  explanation 
as  to  why  the  citizenship  question  was  on  the  ACS, 
but  not  the  decennial? 

A  I  can't  remember  the  exact  answer.  My 
hunch  wasn't  entirely  correct,  actually,  so,  I 
mean,  the  --  it  was  only  a  hunch.  The  --  I  mean, 
the  --  there  was  confusion  here  between  the  -- 
what  used  to  be  the  short-form  -- 

Q  Right . 

A  --  census,  which  is  now  the  regular 

census,  the  long-form  census  and  then  ACS. 

Q  So  what  do  you  recall  that  the  Census 
Bureau  staff  told  you  after  looking  into  this 

question? 


Regarding 


Yes .  As 


the  citizenship  specifically? 


to  why  it  was  on  the  ACS  but  no 


t 
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the  decennial . 

A  Actually,  I  don't  recall  exactly  why  it 

3 

was  not  on,  like,  what  would  have  been,  like,  the 

4 

short  form  or  the  decennial.  The  question  --  I 

5 

think  a  lot  of  the  conversation  was  about  --  more 

6 

about  what  actually  is  on  there  and  what  the 

B 

justifications  are  for  it,  what  the  legal 

© 

justifications  are. 

9 

ft  mean,  to  be  frank,  I  mean,  if  nobody 

10 

asks  for  something  to  be  on  the  census,  it's  not 

11 

on  there.  Right?  So  I  mean  --  so  I'm  not  sure  if 

12 

they  could  have  answered  why  --  I  don't  know .)  I 

(13 

don't  recall  the  specific  answer  to  the  question. 

14 

Probably  well  documented. 

u 

But  in  any  case,  I  mean,  there's  always  a 

M 

decision  on  --  going  back  to,  actually,  our  much 

1! 

earlier  conversation  about  this  survey  length  and 

M 

response  rates  and  such  --  I  mean,  there's  a 

Ifl 

decision  about  what  needs  to  be  asked  of  the 

20 

entire  U.S.  and  what  could  be  asked  of  a  really 

21 

large  sample . 

22 

Q  And  to  your  recollection,  that  was  part 
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1 

of  the  consideration  as  to  why  the  citizenship 

2 

question  was  asked  on  the  ACS  but  not  on  the 

3 

decennial,  correct? 

4 

A!  St  presumes  that  somebody  actually 

5 

asked  whether  there  should  be  --  I  mean,  the 

6 

citizenship  question  hadn't  been  on  what  was  the 

3 

short  form  in,  if  I  recall  right,  you  know,  at 

8 

least  a  couple  of  --  a  few  decades  .)  And  so,  I 

9 

mean,  that  would  suggest  that  there  hadn't  been  al 

10 

strong  case  made  for  it  to  be  on  there  at  that 

It 

point.  'There  hadn't  been  a  need.  But  I  don't 

12 

know  spec  i  f  i  cal  ly  .)  I  '  m  just,  you  know.  .  .  | 

11 

Q|  Right.  And  you  indicate  in  your  previous 

H 

answer  that  it's  also  presumably  connected  to  this) 

11 

concern  about  survey  length  and  response  rates  asl 

16 

well ,  correct? 

17 

A  Yeahp  (Exactly. 

i-  8 

Ql  You  also  say  that  you're  going  to  look 

11 

fnto  --  review  the  court  case,  correct? 

20 

©  Yep. 

21 

Q  Your  understanding  that  this  court  case 

22 

regarding  the  governmental  need  for  citizenship 
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Q  Okay.  Prior  to  learning  about  the 
discussions  with  DOJ  regarding  this  issue  in  late 
summer  or  early  fall  of  2017,  did  you  have  any 
discussions  with  anyone  about  the  need  for 
citizenship  data  for  voting  rights  purposes  other 
than  what's  reflected  in  Exhibit  8?  Let  me  try 
that  again,  because  it's  kind  of  a  long  question. 

A  Yeah,  it  was.  Thank  you. 

Q  What  I'm  trying  to  understand  is,  in 
Exhibit  8,  Mr.  Comstock  e-mails  you  with  this, 
quote/unquote,  relevant  court  case  on  the 
governmental  need  for  citizenship  data,  correct? 

A  Uh-huh. 

Q  And  then  some  months  later  you  become 

aware  of  conversations  between  Commerce  Department 
and  Department  of  Justice  regarding  the  potential 
need  for  citizenship  data  for  DOJ  purposes, 
correct  ? 

A  Uh-huh. 

Q  Prior  to  your  becoming  aware  of  those 

conversations  and  separate  and  apart  from  this 
communication,  do  you  recall  any  other  discussions 
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with  anyone  else  about  whether  DOJ  had  a  need  for 
citizenship  data? 

A  So  I've  looked  on  the  ACS  side  --  yeah  -- 
I  mean,  conversations  isn't  the  right  word.  But 
in  my  --  as  I  gathered  background  just  to 
become  --  to  gain  a  better  understanding  of  why 
topics  are  included  on  the  ACS  in  particular  -- 

and  I  looked  at,  you  know,  the  publicly  available 

documentation  -- 

THE  REPORTER:  And  I  looked  at  the... 

THE  WITNESS:  Publicly  available 

document,  you  know,  the  report  the  Census  Bureau 

does  on  federal  uses,  and  I  looked  at,  for 
example,  citizenship,  and  there  it  outlined 

pretty  --  you  know,  all  the  different  uses, 

including  the  Voting  Rights  Act  uses. 

And  so  that,  at  some  point  --  I  mean,  it 
probably  fell  within  this  window  of  time.  And  at 
some  point,  I  would  have  discussed  it  or  shared 

with  it  James  Uthmeier. 

BY  MR.  DURAI SWAMY : 

Q  When? 
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I  don't  know.  I  mean,  it  would  have 
been  --  it  could  have  been,  like,  probably  late 
fall.  There  was,  like,  a  point  where  I,  like, 
gained  better  understanding,  and  there  was  a 
point,  like,  later  on  where,  like,  I  actually 


discussed  it  with  him. 

Q  Do  you  recall  if  it  was  before  or  after 

the  late  summer,  early  fall  time  period  when 

you  -  - 

A  After.  It  was  after. 

Q  Okay. 

A  Yeah.  It  was  --  yeah. 

Q  Okay.  So  prior  to  the  late 

fall  --  strike  that. 

Prior  to  late  summer,  early  fall  time 
period,  and  separate  and  apart  from  what's  in 

Exhibit  8,  do  you  recall  any  other  discussions 
with  anyone  else  about  whether  DOJ  had  a  need  for 

citizenship  data  from  the  decennial  census? 

A  I  don't  think  so,  no.  I  mean,  no,  I 
don ' t  think  so . 

Q  You  don't  remember  anything? 
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1 

mentioned  this  earlier  --  that  he's  been  heavily 

2 

engaged  with  Census  Bureau  staff  practically  since 

3 

he  came  on  as  Secretary  on  a  whole  variety  of 

4 

issues  --  actually,  kind  of  --  basically  what  it 

5 

says  here,  on  a  whole  variety  of  issues  regarding 

6 

the  census . 

7 

MR.  DURAISWAMY:  Move  to  strike  as 

8 

nonrespons ive  everything  after  "it  would  be 

9 

unusual  for  somebody  to  do  it  on  their  own." 

M 

('{Deposition  Exhibit  Number  10  was  markedl 

ii 

for  identification.) 

12 

BY  MR.  DURAISWAMY: 

11 

Q|  Mr.  Langdon,  I'm  handing  you  what  we've 

14 

marked  as  Exhibit  10. 

15 

A  Uh-huh|J 

0L6 

Q  This  is  an  e-mail  that  you  sent  to  Sahra 

17 

Park-Su  -- 

18 

Al  Yep. 

11 

Ql  --  a  few  months  ago,  June  22nd,  2018  §  Do) 

20 

you  see  that  If 

21 

A  Uh-huhp 

22 

Ql  And  you  forwarded  her  a  news  article 
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titled, 

"Commerce  Secretary  suggested  citizenship 

question 

to  Justice  Department,  according  to  memo, 

contradicting  his  congressional,"  correct? 

3 

(Uh-huh  H 

Q! 

And  that ' s  a  reference  to  the  memo  that 

we  just 

looked  at  in  Exhibit  9,  correct? 

3 

(Uh-huh  H 

Q! 

(Why  did  you  send  this  to  her? 

A| 

(Sahra  and  I  were  colleagues.  We  worked 

together 

both  on  Census  Bureau  issues,  and  so  it's 

par  for 

the  course  that  we  would  share,  you  know, 

relevant 

press  articles  about  things  we're  working 

°n  9 

Ql 

(What  was  your  reaction  to  this  article 

when  you 

read  it? 

3 

My  reaction  to  the  article? 

• 

Yeah  . 

3 

Surprise,  yeah. 

3 

Why  were  you  surprised? 

m 

(Well,  I  mean,  the  idea  of  saying 

something  and  then  contradict  --  you  know,  saying 

something  else  that  appears  to  contradict  it  is 
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it  surprised  me. 

Q  What  he  had  testified  to  in  Congress 
appeared  to  be  contradicted  by  the  memo  that's 

Exhibit  9,  correct?  That's  what  the  article 
indicated? 

A  Yeah . 

Q  Was  that  --  that  was  concerning  to  you? 

A  Concerning  to  me?  No.  I  thought  it  was 

interesting . 

Q  Surprising? 

A  Yeah,  surprising. 

Q  Okay.  Is  there  a  particular  reason  that 

you  wanted  Ms.  Park-Su  to  be  aware  of  this? 

A  As  I  stated  before,  we  worked  a  lot  on 
Census  Bureau  issues  in  the  policy  office 
together.  We  sit  also  literally  right  next  to 
each  other,  from  here  --  we  sat  from  here  to 
there ,  so  we  -  - 

Q  No,  I  understand.  And  I'm  trying  to 

understand  if  this  was  more  of,  like,  here's 
something  related  to  the  census  that  you  might  be 
interested  in,  or  if  there  was  something  specific 
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not  part  of 


Q  No,  I'm  not  asking  you  if  you  can 
affirmatively  corroborate  everything  that's  in 

Exhibit  9.  I'm  just  asking  to  confirm  that  you 
don't  have  a  basis  to  dispute  anything  that's  in 

Exhibit  9.  Either  these  are  things  that  you  agree 
with  or  there  are  things  of  which  you  have  no 

knowledge;  is  that  correct? 

A  No,  it's  --  I  think  it's  a  reasonable 
statement . 

Q  What  statement?  What  I  just  said  or  -- 

3  no. 

Q  --  Exhibit  9? 

A  Exhibit  9.  Your  question  was  reasonable 

too  . 

Q  I  appreciate  that. 

We  talked  earlier  about  the  census 
oversight  meetings  which  occur  approximately 
monthly,  correct? 

A  Yep . 

Q  One  of  which  was  the  May  24th  meeting 

that  we've  talked  about,  correct? 
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Ross  or  Mr.  Comstock  or  anyone  else  about 
Secretary  Ross'  request  to  include  the  citizenship 
question  by  May  of  2017,  correct? 

A  Yeah.  I  mean,  that's  --  yeah,  that's  not 
my  recollection. 

Q  Okay.  But  it  could  have  been  shortly 
thereafter  ? 

A  That  he  wanted  there  to  be  a  citizenship 
question  added? 

Q  That  you  came  to  understand  that. 

A  It  was  certainly  after  that.  I  can't  say 
shortly  or  longly.  I  mean,  it  would  have  been 
from  May  through  the  summer. 

Q  At  some  point  between  May  and  the  end  of 
the  summer,  correct? 

A  I  would  say  probably,  yeah. 

Q  Okay.  And  what  was  your  involvement  in 
acting  on  his  request  from  the  summer  of  2017 
through  the  March  2018  announcement  of  the 
addition  of  the  citizenship  question  on  the  2020 
census  ? 


A 


It  was  light.  I  mean,  it  was  pretty 
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sometime  during  the  summer,  give  or  take  a  month. 
When  I  say  late  summer,  it  would  be,  like,  August. 
Maybe  August  --  August  could  have  been  July;  July 
could  have  been  September.  I  don't  know  exactly, 
to  be  frank. 

Q  But  the  conversation  --  the  first 
conversation  with  Earl  that  you  recall  would  have 
been  roughly  around  the  time  that  you  first 
remember  learning  that  Secretary  Ross  was 
interested  in  adding  the  question  to  the  census, 
correct  ? 

A  Yeah.  I  mean,  because  that's  --  that  -- 
the  Secretary  expressing  interest  in  it  would  lead 
to  follow-up  activity,  and  that  would  include 
conversation  with  Earl  or  others. 

Q  Okay.  That's  all  I'm  trying  to 

understand.  It's  not  a  trick  question.  I'm  just 
trying  to  make  sure  I  understand  what  you  remember 
and  what  you  don't  remember. 

A  Yeah. 

Q  Okay.  So  apart  from  reviewing  the  draft 

Abowd  memo,  what  other  involvement  did  you  have  in 
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assessing  this  issue  or  pursuing  it  between  the 
summer  of  2017  and  March  2018? 

A  I  don't  think  anything,  really.  I  mean, 
the  main  case  was  reviewing  that  memo. 

THE  REPORTER:  I'm  sorry. 

THE  WITNESS:  Nothing  that  I  can  recall. 

That  was  --  that  was  the  meat  of  it,  really,  was 

that  analys i s . 

BY  MR.  DURAI SWAMY : 

Q  Do  you  recall  attending  meetings  where 
this  issue  was  discussed? 

A  No.  I  mean,  I  knew  that  --  I  was  aware, 
certainly,  that  the  Secretary  was  scheduling  quite 
a  few  meetings  and  calls  regarding  this,  you  know, 
different  experts  and  such.  I  was  aware  of  that. 
But  I  didn't  --  I  didn't  take  part  of  in  any  of 
them  . 

Q  Do  you  believe  the  issue  being  discussed 
at  any  of  the  monthly  oversight  meetings? 

A  No.  Because  it  was  sort  of  a  --  it  was 
a  --  sort  of  separate  line  of  work.  Right?  I 
mean,  it  was  something  that  --  it  was  something  -- 
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correct  ? 


A  Yeah.  I'd  have  to  go  back  and  see 
when  --  I  think  the  memo  came  in  December,  maybe. 

I  don't  remember  exactly. 

Q  Did  you  ever  do  any  work  assessing  the 
possible  effects  of  adding  a  citizenship  question 
to  the  decennial  census? 

A  Analysis?  No.  No,  we  relied  on  what  the 
Census  Bureau  prepared. 

Q  My  question  is  whether  you  ever  did  any 
work  related  to  that  issue. 

A  I  guess  I  don't  understand  the  question. 

Q  Well,  let  me  ask  it  differently.  Did  you 
ever  have  any  discussions  with  anyone  about  the 
potential  effects  of  adding  a  citizenship  question 
to  the  decennial? 

A  I  talked  to  John  a  couple  of  times  after 
we  got  the  memo,  just  to  make  sure  I  understood 
some  of  the  analysis,  had  some  questions  about  it. 

Q  What  was  the  substance  of  those 
conversations  ? 


A 


I'd  have  to  go  back  and  look.  I  mean,  I 
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making  in  your  previous  answer?  How  -- 

A  That  it's  not  easy.  It's  not  easy.  It 
takes  a  lot  of  work.  And  you  have  to  --  the 
reason  it  takes  a  lot  of  work  is  because  the 
administrative  data  may  not  measure  what  you  think 
it's  measuring,  how  you  think  it's  measuring  it. 

Q  Are  you  aware  of  any  testing  that's  been 
done  to  evaluate  the  effects  of  including  a 

citizenship  question  on  the  2020  decennial  on 

-  and  qua  lity 


response  rates  or  the  accuracy  of  - 

of  survey  data? 

A  So  the  --  no,  so  there  hasn't  been. 

There  hasn't  been  any  testing  to  date.  And  the 
time  frame  wouldn't  --  the  Secretary's  decision 

wouldn't  --  you  know,  wouldn't  accommodate  that 
kind  of  testing. 

That  said,  the  Census  Bureau  presented  a 
reasonable  --  very  reasonable  alternative  to  get 

at  those  kinds  of  issues,  which  was  looking  at, 
you  know,  the  impacts  --  there  was  no  change. 

Citizenship  has  always  been  part  of  the  American 

Community  Survey,  but  nonetheless,  looking  at 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-7  Filed  01/07/19  Page  127  of  153 


m 


m 

4 

B 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  244 

how  --  you  know,  just  how  that  plays  out,  you 

know,  what  impact  --  the  John  Abowd  memo  goes  into 
that  -  - 

THE  REPORTER:  I'm  sorry. 

THE  WITNESS:  The  John  --  the  memo  he 

prepared  goes  into  how  citizenship  might 
potentially  --  how  information  from  the  American 

Community  Survey  and  how  it's  collected  may 
indicate  potential  impacts  on  sel f - response  rates 

in  the  2020  census. 

BY  MR.  DURAI SWAMY : 

Q  Did  you  have  any  conversations  with 
outside  stakeholders  or  parties  outside  the 
Commerce  Department  about  the  effects  of  adding  a 
citizenship  question  to  the  2020  census? 

A  No .  I  did  not . 

Q  Do  you  know  who  was  principally 

responsible  for  those  conversations? 

A  For  organizing  them?  For,  like  --  or  for 
scheduling  them? 

Q  Both  organizing  and  actually 
participating  in  the  conversations. 
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number  of  reasons,  because  of  the  quality  of  the 
answers,  because  they're  burdensome,  or  whatever, 
and  whether  or  not  we  should  consider  using 
administrative  data  as  a  substitute  for  that.  And 
nowhere  in  that  content  review  had  any  problems 
with  the  question  ever  surfaced  in  terms  of  either 
people  not  wanting  to  respond  to  it  ever  or  in 
terms  of  quality  issues  with  the  responses. 

Q  In  the  time  that  you've  worked  at  the 

Commerce  Department  and  had  a  responsibility  for 

issues  related  to  the  work  of  the  Census  Bureau, 
do  you  recall  ever  hearing  about  the  Department  of 
Justice  being  interested  in  census  block-level 
citizenship  data  for  purposes  of  Voting  Rights  Act 

enforcement  ? 

H  No. 

Q  There's  a  process  by  which  government 
agencies  communicate  with  the  Census  Bureau  about 


their  data  needs,  correct? 

A  Yeah.  I  mean,  "process"  is  maybe  a 
generous  word  for  it.  But,  yeah,  there's  a 
protocol  by  which  --  that  the  Census  Bureau  has 
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actually  developed  with  the  --  actually,  as  part 

of  the  last  content  review  for  the  American 
Community  Survey  -- 

THE  REPORTER:  Part  of  the  last... 

THE  WITNESS:  The  content  review  for  the 

American  Community  Survey  through  which,  you  know, 
they  conducted  outreach  on  to  the  need  for  data 

and  examined  that  need  and  weighed  it.  And  it's 
come  up  in  a  few  different  contexts,  most  recently 

with  the  same  SOGI ,  the  sexual  orientation  and 
gender  identification  question.  It  came  up  with  a 
health  insurance  question  in  the  last  couple  of 

years  related  to  the  Affordable  Care  Act. 

And  so  there's  --  there's  not  --  I 
wouldn't  say  there's  a  linear  process.  There's 
frequently  a  dialogue  between  agencies  at 
different  levels  and  the  Census  Bureau  regarding 
data  needs  and  the  right  way  to  meet  those  needs. 

BY  MR.  DURAI SWAMY : 

Q  Let  me  hand  you  what  we've  marked  as 
Exhibit  12 . 

(Deposition  Exhibit  Number  12  was  marked 
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Q  Right.  But  my  question  is,  does  the 
bureau  periodically  seek  input  from  other 
agencies,  not  just  as  to  the  ACS,  but  to  other 
surveys  that  it  administers? 

A  Yeah.  So  keep  in  mind  that  the  Census 
Bureau  has  a  lot  of  reimbursable  surveys.  So 
these  are  surveys  that  it  conducts  for  any  number 

of  agencies.  An  agency  has  a  need,  like,  say,  HUD 
or  DOJ,  to  have  a  specific  survey  on  a  specific 

topic,  and  it  will  come  to  the  Census  Bureau,  pay 

them  for  it,  and  develop  the  survey  together.  So 
that's  one  venue  of  dialogue.  This  --  so,  yeah, 
absolutely . 

And  this  is  another  venue,  which  was  part 
of  the  ACS  content  review,  and  reaffirmations  from 
agencies  about  what  data  they  needed. 

Q  You  don't  see  any  indication  in  this 
letter  that  the  Department  of  Justice  is 
dissatisfied  with  the  nature  or  quality  or  -- 
nature  or  quality  of  the  citizenship  data  that's 
provided  from  the  ACS  survey,  do  you? 

A  They  don't  make  any  statement  about  the 
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make  sure  that  the  2020  census  is  operationally 
ready . 

Q  Have  you  had  any  conversations  with 
Mr.  Comstock  regarding  the  citizenship  question 
that  you  can  recall  since  late  summer  2017? 

S  No. 

Q  Apart  from  Mr.  Uthmeier,  do  you  recall 
any  conversations  --  well,  strike  that. 

Apart  from  Mr.  Uthmeier  and  whatever 
conversations  you  have  had  at  these  meetings 
related  to  responding  to  citizenship  inquiries,  do 
you  recall  any  other  conversations  with  folks  at 
the  department  about  the  citizenship  question? 

MS.  WELLS:  Object  to  the  form. 

THE  WITNESS:  Okay.  Actually,  to  go  back 

on  the  question  about  Earl,  I  would  have  --  I 
mean,  to  be  clear,  as  far  as,  like,  the  clearances 
go,  that's  quite  --  I'm  sure  I've,  you  know, 
brought,  you  know,  responses  to  him  and  discussed 
with  him,  you  know,  edits  and  such  that  he's  had 
to  the  citizenship  question.  That's  certainly  the 
case  . 
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THE  REPORTER:  Slow  down,  please. 

THE  WITNESS:  It's  an  implementation 

phase.  The  Secretary  --  it's  on  the  Census  Bureau 
now  to  implement  his  decision  to  add  this  question 
and,  you  know,  get  the  systems  ready.  And 
that's  --  there's  really  not  much  more  to  discuss 
in  a  way.  We're  not  Monday  morning  --  I'm  not  the 
Monday  morning  quarterback  for  the  Secretary's 
decision  on  this. 


(Deposition  Exhibit  Number  15  was  marked 
for  identification.) 


BY  MR  . 

DURAI SWAMY § 

m 

I'm  handing  you  what  we've  marked  as 

Exhibit  15.  Have  you  seen  this  document  before? 

m 

m 

Let  me  take  a  look  at  it. 

Sure  . 

m 

Not  this  exact  one  |  (i ' ve  seen,  like, 

versions  of  i t . 

m 

What  is  it? 

9 

As  I  look  at  it,  it's  sort  of  a  Q&A, 

right , 

regarding  the  --  so  it's  --  basically,  it's 

a  Q &A 

document  regarding  aspects  of  the  decision 
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to  include  the  citizenship  question. 

Q  Were  you  involved  in  preparing  this 
document  ? 


A  Not  drafting  it. 

Q  Well,  what  involvement  did  you  have? 

A  I  might  have  sort  of  --  like,  you  know, 
like  in  my  policy  role,  I  reviewed  or  cleared 

parts  of  it.  I  can't  remember  specifically.  I've 
seen  the  document  before. 

And  some  of  it  --  the  reason  I'm  waffling 


on  i  t 

is  because  some  of  the  pieces  are 

-  -  I ' ve 

seen 

in  different  contexts,  you  know,  in 

,  you 

know , 

letter  responses  or  other  places. 

I'm 

generally  familiar  with  the  content. 

Q  What  was  the  purpose  of  the  document? 

MS.  WELLS:  Object  to  the  form. 

BY  MR.  DURAI SWAMY : 

Q  Why  was  the  document  prepared? 

A  I  can't  say  specifically  why  it  was 

prepared,  but  its  purpose  is  --  essentially,  it's 

a  Q&A  document,  almost  like  an  FAQ.  That's  the 
way  I  see  it . 
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Q  For  whom? 

A  I  don't  know.  I  mean,  I'm  not  sure.  I 
can't  remember  the  context  under  which  it  was  put 

together . 

Oh,  wait  a  second.  No,  actually,  this 
may  have  been  --  actually,  no,  this  is  my  mistake. 
This  is  --  it  looks  like  it's  a  response  --  it's 

responses  from  the  Census  Bureau  regarding 

questions  from  --  about  John's  memo. 

BY  MR.  DURAI SWAMY : 


Q  Questions  prepared  by  whom? 

A  By  the  department .  I  would  have  had  a 

role  in  preparing  --  you  know,  in  raising  issues 
to  include.  I  didn't  --  I  think  the  questions 
probably  came  from  Earl,  ultimately.  But,  you 
know,  there  are  a  variety  of  people  who  reviewed 

John's  memo  and  provided  --  you  know,  had 

questions  about  the  content  of  it,  analytical 

questions.  I  mean,  these  are  all,  like,  you 
know . . . 


•  Y 
questions , 


ou  had  a  role 


correct  ? 


in  drafting  these 
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m 

Yeah,  I  didU 

m 

At  whose  direction? 

a 

At  --  either  Earl  or  James. 

Q 

What  did  they  --  what  did  they  tell  you 

when  they  asked  you  to  prepare  these  questions? 

A  Well,  not  --  I  mean,  when  they  asked  me 
to  review  the  memo  and  provide  input,  it  was 
basically,  you  know,  review  it  and  give  me  your 
opinion  on  it,  really. 

Q  Well,  these  are  --  this  is  a  list  of 
questions . 


A 

Yeah . 

Q 

And  you  said  that  -- 

A 

And  my  opinion  would  be  through  --  like, 

what  -  - 

in  other  words,  what  --  you  know,  go 

through 

it,  and  sort  of  like  I  mentioned  earlier, 

so  I  go 

through  and  I  flag  things  that  weren't 

clear  to  me  or  that,  you  know,  the  analysis  wasn't 
clear  or,  like  --  you  know,  it's  like  a  peer 
review  almost. 

Q  Somebody  decided  that  you  should  respond 
to  the  Abowd  memo  in  the  form  of  a  series  of 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-7  Filed  01/07/19  Page  136  of  153 


1 

2 

3 

4 

5 

6 
7 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Page  268 


questions,  correct? 

A  Uh-huh. 

Q  Who  decided  that? 

A  Either  Earl  or  James. 

Q  Okay.  And  one  of  them  directed  you  to 

participate  in  preparing  those  questions,  correct? 
A  Yes  . 

(Deposition  Exhibit  Numbers  16  and  17 


were  marked  for  identification.) 

BY  MR.  DURAI SWAMY : 

Q  And  if  you  look  at  Exhibits  16  and  17, 
which  I've  just  given  you  --  sorry,  they're  on  the 

way  to  you  --  these  are  e-mail  exchanges  among 
individuals  involved  in  preparing  those  questions, 

including  yourself,  correct? 

A  Let  me  look  at  it . 


Sure  . 

MR.  CANNON:  Counsel,  can  you  verify  16 


and  17,  please? 

MR.  DURAI SWAMY :  Fair  point.  So  16  is 

Bates  number  1976.  And  17  is,  I  believe,  5212. 
MR.  CANNON:  Thank  you. 
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MS.  WELLS:  Thanks. 

MR.  DURAI SWAMY :  Sure. 

THE  WITNESS:  So  this  was  --  yeah. 

There's  John's  reference  to  our  conversation. 

Yeah.  So,  I  mean,  the  nature  of  the 
questions  was,  you  know,  probably  just  --  it  was  a 
very  tactical  memo.  It  wasn't  written  for,  like, 
a  lay  audience,  I  thought.  And  so  part  of  our 
questions  were  just  to  help  us  understand  it 

better  just  in  general.  And  part  of  it  was  to 
actually  question  --  you  know,  to  raise  questions, 
like  a  peer  review,  of  aspects  of  the  analysis. 

BY  MR.  DURAI SWAMY: 


Q  To  raise  questions  to  push  back  on 
aspects  of  the  analysis,  correct? 

A  Push  back  is  not  the  word  --  phrasing  I 
would  use.  But  it's  just  to  --  you  know,  it's 
like  a  peer  review.  So  you're  picking  apart 
different  aspects  of  it.  That's  --  this  is 
something  we  do,  like,  when  we  do  economic 

reports .  We  would  send  things  around  and  -9) 
and  --  yeah,  you  know,  you're  just,  you  know, 
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trying  to,  you  know,  make  sure  that  the  analysis 

is  rock  solid  and  all  the  implications  of  it  are 
clear . 


• 

You 

understood  at  the  time  that  senior 

officials  in 

the  Commerce  Department  wanted 

to 

move  forward 

with  the  citizenship  question 

on  the) 

2020  census, 

correct  ? 

© 

Uh- 

huh  .) 

IQ 

And 

you  understood  that  this  memo 

f  rom 

John  Abowd  was  taking  the  position  that  it  would 

be  a  bad  idea  to  do  that,  correct? 

A  Yep. 

©  And  -  - 

A  Well,  let  me  --  bad  idea.  He 

presented  --  what's  "it"  here?  I  guess  "it"  is, 
is  it  adding  --  he  provided  --  the  Secretary 

wanted  data  on  citizenship  at  a  granular  level. 
And  the  options  --  he  laid  out  options  for  doing 

that.  It  was  an  options  memo.  So  one  of  the 
options  was  not  get  it,  not  do  it.  The  second 
option  I  remember  was  relying  on  the  ACS.  The 
third  option  was  add  it  to  the  Census  Bureau 
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survey.  And  another  option  was,  like, 
administrative  data. 

So  it's,  like  --  you  know,  the  analytical 
question  is,  okay,  we  want  more  granular 
citizenship  data;  how  are  we  going  to  get  it? 

Does  it  make  sense  to  use  the  2020  census  for 
those  purposes? 

And  so  --  I  mean,  bad  idea,  I  think,  is 
an  exaggeration  of  it,  but  it's  a  --  he  --  John 
advocated  for  administrative  data  and  not  for 
using  it  on  the  2020  census. 

Q  The  --  he  characterized  the  proposal  to 
add  a  citizenship  question  to  the  2020  census  as 
something  that  would  be  very  costly,  harm  the 
quality  of  the  census  count,  and  use  substantially 
less  accurate  citizenship  status  data  than  are 
available  from  administrative  sources,  correct? 

A  Uh-huh. 

Q  This  was  not  a  recommendation  to  proceed 

with  the  plan  to  add  a  citizenship  question  to  the 
2020  census,  correct? 

A  So  he  was  --  he  was  not  a  fan  of  it,  to 
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say  the  least,  but  -- 


fjt  was  critical  of  the  idea, 

correct  ? 

Yeah,  but  -- 

Okay . 

--  so  --  but  then  my  role  was 

to  sort 

of 


that  draft  --  that  draft.  I  didn't  see  the 


final  memo.  And  then  our  --  my  job  was  to  read 
through  it  and  say,  okay,  well,  there's  a 
narrative  here,  and  there's  data  that  supports  it, 

and  then  there ' s  sort  of  the  way  the  Census  Bureau 

operates.  And  not  all  those  aspects  actually 
added  up. 

And  so,  for  example,  his  statement  --  and 
I  raised  this  for  Earl  --  was,  you  know,  his 

statement  about  the  quality  of  the  data.  So  my 
reaction  was,  well,  if  there  are  data  quality  -- 

he  basically  suggested  the  survey  question  is  not 

going  to  get  you  good  data.  And  so  my  response 
was,  well,  you're  trying  to  have  it  both  ways  as 

the  Census  Bureau.  You're  flaggi  ng  this  issue, 
but  at  the  same  point,  we've  had  this  question  on 
the  ACS  for  years.  We've  been  giving  it  to  DOJ 
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and  other  users,  through  special  tabulations,  for 
years.  It's  never  surfaced  until  now.  And  even 
now  that  the  Census  Bureau  is  arguing  that  there 
are  these  data  quality  issues  --  and  we  can  set 
aside  whether  or  not  there  actually  are  data 

quality  issues,  but  let's  say  there  are.  Then  I 
questioned  him,  why  is  the  Census  Bureau  not 

taking  action  to  address  the  fact  that  they're 

still  using  this  question  on  the  American 
Community  Survey?  And  there  was  the  dissonance 


there  that  didn't  make  sense.  It  still  doesn't 
make  sense  to  me . 

Q  So  you  don't  know  if  there  are  data 

quality  issues  with  asking  people  to  self-report 
citizenship  or  not? 

A  So  you  could  -- 

Q  Or  you  don't  have  an  opinion  about  that? 

A  He  argued  in  the  memo  that  there  were  -- 

there  were,  you  know,  problems  with  the 

non- c i t i zenship  estimate.  And  so  my  response  is, 
okay,  that's  fine.  You're  saying  this.  I 
understand  your  point.  But  then  if  it's  such  an 
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questions  you  put  on  it,  but  it's  the  flow  of 
them.  So  that's  --  you  know,  it's  not  a  minor 
issue.  It's  not  something  you  take  lightly. 

Q  I  agree . 

A  The  other  thing  I  just  wanted  to  flag  -- 
the  other  thing  I  thought  was  inconsistent  was 
this  question  about  his  recommendation  to  use 

administrative  records.  And  so  again,  I  raised 
for  Earl  that  the  Census  Bureau  was  pre  tty  much  on 

the  tail  end  of  having  done,  you  know,  a  lot  of 

years  of  research  on  how  to  use  administrative 
records  to  conduct  a  successful  decennial  census. 

A  lot  of  work.  And  so  --  and  it  was  good  work. 

And  it's  inconsistent  with  that  long, 
thoughtful,  methodological,  careful  approach  to 
say,  okay,  well,  here's  this  data  field  that  the 

Secretary  would  like  to  add  to  the  decennial 
census,  and  we  think  we  should  jus  t  go  ahead  and, 

two  years  from  now,  get  this  data  through 
administrative  records.  That's  not  consistent 
with  the  way  the  Census  Bureau  tends  to  approach 

those  kinds  of  decisions. 
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It's  a  very  short  time  frame.  And  they 
had  a  limited  --  at  least  at  that  point  --  I  don't 
know  what  they  have  now,  but  they  had  a  limited 

set  of  administrative  records  to  go  on. 

Q  Did  you  participate  in  any  meetings  with 
Secretary  Ross  in  January,  March  --  February  or 
March  regarding  this  addition  of  a  citizenship 
question  to  the  census? 

A  No.  Like  --  like,  reviewing  the 
research,  do  you  mean?  Like  --  or  pondering  it 
or  .  .  . 

Q  Any  meetings  with  Secretary  Ross 
regarding  the  additional  of  a  citizenship  question 
to  the  2020  census? 

A  I  don't  think  so,  no.  No.  I  mean,  the 
kind  of  meetings  with  the  agenda  you  just  showed 
me,  like  the  steering  committee?  Those  kind  of 
things  ? 

Q  Any  meetings.  Is  there  something  unclear 
about  my  use  of  the  word  "meeting"? 

A  No.  Meeting  is  very  clear.  I  appreciate 
that  . 
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the  questions  in  --  I  believe  it's  Exhibit  15? 

A  Like,  specifically? 

Q  Yeah. 

A  No ,  I  can  -  - 

Q  Or  generally. 

A  I  mean,  generally,  it  probably  would  have 

been  John,  and  then  it  would  have  been  cleared 
through  --  you  know,  all  the  way  up  through  Ron 
Jarmin . 

Q  Do  you  know  if  anyone  at  the  Commerce 


Department  changed  any  of  the  answers  that  the 


Census  Bureau 

provided? 

A  I  don't  know.  I  did  not. 

t  don ' t 

have} 

any  reason  to 

believe  anybody  else 

did.}  ft’ 

1  s  a| 

Census  Bureau 

product  .) 

Q  Do  you  think  it  would  be  appropriate  if 
someone  at  the  Commerce  Department  changed  answers 
that  were  provided  by  the  Census  Bureau? 

MS.  WELLS:  Object  to  form. 

THE  WITNESS:  I  mean  --  appropriate?  I 

mean,  look,  when  we  receive  materials  of  any 
nature  --  this  could  be  an  example  from  the  Census 
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Bureau  --  there  can  be  questions  about  it  and 
there  can  be  a  process  by  which  it  gets  reviewed 
and  edited  or  revised.  You  know,  that  would 
involve  a  dialogue  with  the  Census  Bureau  about 
what  did  you  mean  here,  you  know,  what  --  what  is 
this,  and  it  could  involve  Commerce  Department 
staff  taking  a  pen  and  --  you  know,  and  revising 
an  answer,  but  not  on  a  sort  of  one-off,  freelance 
bas i s . 


BY  MR.  DURAI SWAMY : 

Q  Are  you  aware  of  any  external  analyses 
that  were  solicited  regarding  the  impact  of  the 
citizenship  question  on  the  quality  or  accuracy  of 
the  census  data? 

A  Like,  written  analyses?  Not  that  I'm 
involved  with,  no,  I  don't  know  of  any.  I  mean, 
the  Secretary  had  a  lot  of  outside  meetings,  you 
know,  like,  for  example,  with  former  Census  Bureau 

directors,  people  like  that,  but  not  that  I'm 

aware  of.  Certainly  nothing  I  reviewed. 

Q  I  mean,  is  the  answer,  no,  you're  not 

aware  of  any  external  analyses  beyond  what  the 
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Census  Bureau  did  regarding  the  effects  of  adding 
a  citizenship  question  to  the  census? 

A  That's  a  good  summary  of  my  answer. 

Q  Okay.  Do  you  know  if  your  e-mail  files 

were  searched  for  purposes  of  producing  documents 
in  this  lawsuit? 

A  I  do  know  that  and,  yes,  they  were 
searched . 

Q  Were  your  paper  files  searched? 

A  Yes,  I  provided  a  folder  of  paper  files. 

Q  You  mentioned  that  you  have  --  sometimes 
take  notes  on  the  PowerPoint  presentations  that 
are  essentially  --  it  sounds  like  pre-reads  for 
these  monthly  census  team  meetings,  correct? 

A  They're  more  handouts  during  the  meetings 
as  opposed  to  pre-reads.  But,  yeah,  I  had  a 
file  --  I  have  a  file  and  I  provided  that. 

Q  For  purposes  of  responding  to  discovery 

in  this  case? 

A  Yes  . 

Q  Do  you  ever  send  text  messages  for  work 
purposes  ? 
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A  Yeah,  I  don't  know. 

Q  Did  you  have  any  involvement  in  preparing 

the  March  26th  memo  announcing  the  decision  to  add 
a  citizenship  question  for  the  2020  census? 

A  No . 

Q  Do  you  know  who  was  involved  in  that 

process  ? 

A  Not  off  the  top  of  my  head.  I  don't 
know  . 


Q  So  you  testified  earlier  that  you  were 
not  --  strike  that. 

You  testified  earlier  that  you  first 
learned  about  Secretary  Ross '  intent  to  add  a 
citizenship  question  around  late  summer  of  2017, 

correct  ? 


A  Mid  to  late  summer,  I  think  I  said,  yeah. 
Q  Okay.  And  I  believe  you  testified  that 

you  were  not  aware  of  or  involved  in  any 
discussions  regarding  the  need  for  a  citizenship 

question  for  DOJ  or  voting  rights  purposes  before 

that  time,  correct? 


A  Not  that  I  recall, 


no  . 
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Q  Okay.  And  the  discussions  about  adding  a 
citizenship  question  to  the  census  were  not  part 
of  the  monthly  census  briefings  that  you 

participated  in,  correct? 

A  No,  not  --  no.  Like  the  --  like  the 
analysis,  you  mean?  Not  that  I  can  recall,  no. 

Q  And,  in  fact,  I  believe  you  testified 
that  there  was  sort  of  a  separate  process  at  the 

senior  level  that  was  handling  that,  correct? 

A  I  did  testi  fy  to  that,  yep. 

THE  REPORTER:  I'm  sorry? 

THE  WITNESS:  I  did  testify  to  that. 

BY  MR.  DURAI SWAMY : 

Q  You  are  the  senior  policy  advisor  for 
statistical  agencies  at  the  Department  of 
Commerce,  correct? 

A  Uh- huh  § 

Q  And  you  are  the  senior-most  career 

staffer  for  issues  of  policy  and  strategy  as  it 

relates  to  the  Census  Bureau,  correct? 

A  Yeah.  Although  at  that  time  I  shared  a 
lot  of  the  policy  duties  regarding  --  specific  to 
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1 

to  2020  census  with  Sahra  Park-Su.  So  we  --  we 

2 

shared  a  lot  of  that  work  for  a  while. 

3 

Q|  She  was  a  policy  advisor  as  well?) 

• 

©  Yes  | 

5 

Q  Do  you  know  if  she  was  involved  in  any  of| 

6 

those  discussions  that  you  were  not  involved  in? 

9 

A  9  don ' t  know . 

8 

Ql  There's  no  one  else  in  the  Office  of  the 

9 

Secretary  who  has  more  experience  dealing  with 

10 

Issues  of  policy  and  strategy  as  it  pertains  to 

99 

the  Census  Bureau  than  you,  correct?; 

12 

Al  Currently,  yeah.)  I  mean,  just  by  merit 

91 

of  age  and  experience  in  the  department,  that's 

14 

probably  accurate,  yeah. 

91 

Ql  And  you  were  basically  not  involved  in 

91 

the  process  of  deciding  to  add  a  citizenship 

17 

question,  right? 

91 

MS.  WELLS  §  Object  to  the  form9 

9  9 

tTHE  WITNESS  H  (i  was  not  involved  in  -- 

20 

yeah.  I  mean,  I  provided  input  --  I  mean,  this  is 

li 

the  way  I  operate  --  I  mean,  the  way  I  work.)  I 

22 

mean,  I  --  I  respond  to  the  needs  of  my  boss  .) 
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And,  you  know,  when  he  engaged  me  on  specific 

matters,  I  responded  and  provided  input. 

But  if  he  didn't  engage  me  and  ask  for  my 
input,  then  I  didn't  provide  it.  I  had  no 
shortage  of  policy  matters  to  deal  with.  So. . . 

BY  MR.  DURAI SWAMY : 

Q  And  you  can't  recall  being  engaged  on  -- 
for  your  input  on  the  issue  of  whether  to  add  a 

citizenship  question  until,  at  the  earliest, 

January  2018;  is  that  correct? 

MS.  WELLS:  Object  to  the  form. 

THE  WITNESS:  I  provided  input  to  John's 

memo,  whenever  that  came  in  --  I  mean,  whatever 
the  date  is  on  that.  That  came  in.  That  was  a  -- 
you  know,  that  was  the  Census  Bureau's  analysis 
regarding,  you  know,  what  they  --  their  views  on, 

you  know,  how  to  provide  citizenship  data  to  the 
Secretary  at  the  level  that  DOJ  was  asking  for. 

And  I  provided  input  into  that . 

BY  MR.  DURAI SWAMY: 

Q  Take  a  look  at  Exhibits  15,  16  and  17. 

Does  that  refresh  your  recollection  that  that  was 
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day.  Right? 

Q  Did  you  review  any  other  memos  prepared 
by  John  Abowd  regarding  the  addition  of  a 
citizenship  question? 

A  No . 

Q  Did  you  review  the  memo  analyzing 
alternative  D? 

A  So  alternative  D,  just  to  be  clear,  is 
that  the  one  with  the  blending  of  the  survey  and 

administrative  data? 

Q  Is  that  your  understanding  of 

alternative  D? 

A  I'm  asking.  I  mean,  like  I  say,  this  was 

an  iterative  process,  so. . . 

Q  Well,  do  you  recall  reviewing  a  memo 

analyzing  alternative  D? 

A  I'm  aware  of  alternative  D.  I  mean,  I 
think  I  may  have  seen  a  version  of  it,  yeah, 

but  it's.  .  . 

Q  Did  you  ever  have  any  discussions  with 
the  Secretary  about  alternative  D? 

A  No.  I  mean,  as  I  stated  earlier,  the 
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Secretary  and  I  have  not  had  conversations  about 


this  --  this  matter,  really. 

Q  So  when  these  parallel  meetings  were 
going  on  regarding  the  addition  of  a  citizenship 
question  that  were  taking  place  outside  the 
context  of  the  monthly  census  briefings,  who  was 
participating  in  those  meetings,  if  not  you? 

MS.  WELLS:  Object  to  form. 

THE  WITNESS:  I  believe  you  asked  this 

earlier,  and  -- 


BY  MR.  DURAI SWAMY : 

Q  If  you  know|| 

A  -  -  I  said  I  don't  know.  Yeah,  you've 
asked  this  before.  But  --  yeah. 

Q  You  have,  like,  not  the  slightest  idea  ■ 
like,  you  don't  even  have  a  reasonable  basis  to 
believe  that  Earl  Comstock  was  involved  in  those 
meetings? 


A  And,  of  course  --  I  mean,  yeah,  but,  I 
mean,  that's  --  you  know,  it's  a  question  of  who 
is  meeting  when  on  what.  And  it's  not  my  --  I  can 
hypothesize,  of  course.  I  mean,  it  would  be 
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New  York  Immigration,  Et .  A1 ,  v.  US.  Dept,  of 
David  Langdon 

ACKNOWLEDGMENT  OF  DEPONENT 

I,  _ ,  do 

hereby  certify  that  I  have  read  the  foregoing 
pages  and  that  the  same  is  a  correct 
transcription  of  the  answers  given  by 
me  to  the  questions  therein  propounded, 
except  for  the  corrections  or  changes  in  form 
or  substance,  if  any,  noted  in  the  attached 
Errata  Sheet . 


DATE 
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IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  NORTHERN  DISTRICT  OF  CALIFORNIA 
SAN  FRANCISCO  DIVISION 


CITY  OF  SAN  JOSE,  et  al . , 


Plaintiffs , 


vs  . 


Case  No. 

3 : 18 -cv-227  9 -RS 


WILBUR  ROSS,  JR.,  et  al . , 


Defendants . 


Global  objection: 
401;  403 


Thursday,  October  25,  2018 

Videotape  Deposition  of  SAHRA  PARK-SU, 
taken  at  the  Law  Offices  of  Manat t,  Phelps  & 
Phillips,  LLP,  1050  Connecticut  Avenue  NW, 
Washington,  D.C.,  beginning  at  9:40  a.m., 
before  Ryan  K.  Black,  a  Registered  Professional 
Reporter,  Certified  Livenote  Reporter  and  Notary 
Public  in  and  for  the  District  of  Columbia. 

Veritext  Legal  Solutions 
Mid-Atlantic  Region 
1250  Eye  Street  NW  -  Suite  350 
Washington,  D.C.  20005 
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APPEARANCES: 

MANATT,  PHELPS  &  PHILLIPS  LLP 
BY:  RORY  E.  ADAMS,  ESQUIRE 


Representing  -  City  of  San  Jose 

ASIAN  AMERICANS  ADVANCING  JUSTICE 
BY:  NIYATI  SHAH,  ESQUIRE 


Representing  -  Lupe,  et  al. 
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APPEARANCES  (Cont'd): 


ARNOLD  &  PORTER  LLP 

BY:  CHASE  RAINES,  ESQUIRE 


Representing  -  NYIC  Plaintiffs 


COVINGTON  &  BURLING  LLP 
BY:  DANIEL  GRANT,  ESQUIRE 


Representing  -  Kravitz  Plaintiffs 
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APPEARANCES  (Cont'd): 

UNITED  STATES  DEPARTMENT  OF  COMMERCE 
OFFICE  OF  THE  GENERAL  COUNSEL 
BY:  MEGAN  HELLER,  ESQUIRE 

Herbert  C.  Hoover  Building 
Room  5890 

1401  Constitution  Avenue,  NW 
Washington,  DC  20230 
202  .482  .4837 
mheller@doc .gov 

Representing  -  Department  of  Commerce 


UNITED  STATES  DEPARTMENT  OF  JUSTICE 

BY:  KATE  BAILEY,  ESQUIRE 

Federal  Programs  Branch 

20  Massachusetts  Avenue,  NW 

Washington,  DC  20530 

202.514.9239 

ka t e . ba i 1 ey@u s do j .com 

Representing  -  Department  of  Commerce 
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APPEARANCES  (Cont'd) : 

CALIFORNIA  OFFICE  OF  THE  ATTORNEY  GENERAL 
BY:  GABRIELLE  D.  BOUTIN,  ESQUIRE 

(Via  Teleconference) 

P  .  0 .  Box  944255 

Sacramento,  California  94244 
916.323.5313 

gabr iel le . bout in@do j .ca.gov 
Representing  -  State  of  California 

HOLLAND  &  KNIGHT  LLP 
BY:  DAVID  I.  HOLTZMAN,  ESQUIRE 

(Via  Teleconference) 

50  California  Street 
Suite  2800 

San  Francisco,  California  94111 
415.743.6900 

david.holtzman@hklaw. com 
Representing  -  County  of  Los  Angeles 
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APPEARANCES  (Cont'd) : 

DANNIS  WOLIVER  KELLEY 
BY:  KEITH  A.  YEOMANS,  ESQUIRE 

(Via  Teleconference) 

115  Pine  Avenue 
Suite  500 

Long  Beach,  California  90802 
562.366.8500 
kyeomans@dwkesq .com 

Representing  -  Los  Angeles  Unified  School 

District 


ALSO  PRESENT 

Gene  Aranov  -  Legal  Videographer 
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THE  VIDEOGRAPHER:  Good  morning. 

We  are  going  on  the  record  at  9:40 
a.m.  on  October  25th,  2018.  Please  note  that 

the  microphones  are  sensitive  and  may  pick  up 
whispering,  private  conversations  and  cellular 
interference.  Please  turn  off  all  cell  phones, 
or  place  them  away  from  the  microphones,  as  they 
can  interfere  with  the  deposition  audio.  Audio 
and  video  recording  will  continue  to  take  place 
unless  all  parties  agree  to  go  off  the  record. 

This  is  Media  Unit  1  of  the 
video-recorded  deposition  of  Sahra  Park-Su  taken 
by  counsel  for  plaintiff  in  the  matter  of  the 
City  of  San  Jose,  et  al . ,  versus  Wilbur  M. 

Ross,  Jr.,  et  al . ,  filed  in  the  United  States 
District  Court  for  the  Northern  District  of 
California,  San  Francisco  Division,  Case  Number 
3 : 18-CV-2279-RS . 

This  deposition  is  being  held  at 
Manatt  Phelps  &  Phillips,  located  at  1050 
Connecticut  Avenue  Northwest,  Suite  600, 
Washington,  D.C. 

My  name  is  Gene  Aranov,  from  the 
firm  Veritext  Legal  Solutions,  and  I'm  the 
videographer .  The  court  reporter  is  Ryan  Black, 
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from  the  firm  of  Veritext  Legal  Solutions. 

I'm  not  authorized  to  administer 
an  oath,  I'm  not  related  to  any  party  in  this 
action,  nor  am  I  financially  interested  in  the 
outcome . 


Counsel  and  all  present  in  the  room, 
and  everyone  attending  remotely,  will  now  state 
their  appearances  and  affiliations  for  the 
record.  If  there  are  any  objections  to 
proceeding,  please  state  them  at  the  time  of 
your  appearance,  beginning  with  the  noticing 
attorney . 


MR.  ADAMS:  Good  morning.  This  is 
Rory  Adams.  I  represent  Plaintiffs  City  of 
San  Jose  and  the  Black  Alliance  for  Just 
Immigration . 


MS.  SHAH:  Hi.  My  name  is  Niyati 
Shah.  I  represent  the  plaintiffs  in  Lupe, 
et  al . ,  versus  Ross,  et  al . ,  Case  Number 
8:18-01570,  in  the  District  of  Maryland. 

MR.  RAINES:  Hi.  My  name  is  Chase 
Raines.  I  represent  the  NYIC  plaintiffs  in 
2 : 1 8 - cv- 5 02 5 ,  which  is  now  consolidated  with 
2921  in  the  Southern  District  of  New  York. 

MR.  GRANT:  My  name  is  Dan  Grant, 
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from  Covington  &  Burling.  I  represent  the 
plaintiffs  in  Kravitz  v.  Department  of 
Commerce,  et  al . ,  in  the  District  of  Maryland. 

MS.  HELLER:  My  name  is  Megan  Heller. 
I'm  agency  counsel  for  the  Department  of 
Commerce . 


MS.  BAILEY:  My  name  is  Kate  Bailey. 
I'm  with  the  Department  of  Justice,  representing 
defendants  in  this  matter. 


phone? 


Boutin 


THE  VIDEOGRAPHER:  Anybody  on  the 


MS.  BOUTIN:  Yes.  This  is  Gabrielle 


MR.  HOLTZMAN:  David  Holtzman  -- 

MS.  BOUTIN:  --  rep  -- 

MR.  HOLTZMAN:  Go  ahead,  please. 

MS.  BOUTIN:  Thank  you. 

This  is  Gabrielle  Boutin,  representing 
the  State  of  California  in  the  State  of 
California  v.  Roth. 


MR.  HOLTZMAN:  This  is  David  Holtzman 
of  Holland  &  Knight,  representing  the  County  of 
Los  Angeles. 

MR.  YEOMANS:  Keith  Yeomans, 
representing  Los  Angeles  Unified  School  District 
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in  California  v.  Ross. 

THE  VIDEOGRAPHER:  Is  that  everyone? 

MR.  ADAMS:  Is  anyone  else  on  the 

1  ine? 

THE  VIDEOGRAPHER:  Will  the  court 
reporter  please  swear  in  the  witness? 

k  k  k 

Whereupon  -- 

SAHRA  PARK-SU, 

called  to  testify,  having  been  first  duly  sworn 

or  affirmed,  was  examined  and  testified  as 
follows : 

EXAMINATION 

BY  MR .  ADAMS : 

Q.  Good  morning.  We  met  briefly  in 
the  hall.  I'm  Rory  Adams,  and  I  represent  the 
City  of  San  Jose  and  the  Black  Alliance  for  Just 
Immigration . 

Ms.  Park-Su,  have  you  ever  been 
deposed  before? 

A.  No . 

Q.  Have  you  ever  provided  testimony  in 
court  before? 

A.  No . 

Q.  I'd  like  to  go  over  in  some  basic 
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A.  My  understanding  at  the  time  was 
that  if  there  are  any  issues  that  I  was  familiar 
with,  that  I  had  expertise  in,  that  I  would  have 
an  opportunity  to  review  it  and  provide  any 
comment,  input  or  suggestions. 

Q.  Has  your  understanding  of  that  role 
changed? 


A.  Yes. 

Q.  In  what  ways? 

A.  I  was  assisting  with  Census,  and  I 
don't  think  that  title  necessarily  applied  to  my 
role  regards  to  Census.  It  did,  however,  with 
regards  to  the  International  Trade 
Administration . 

Q.  When  did  you  start  working  at  the 
Department  of  Commerce? 

A.  I  believe  it  was  the  end  of  June, 
early  July  of  2017. 

Q.  And  when  you  started  working  at  the 
Department  of  Commerce,  did  you  have  the  title 

senior  policy  adviser? 

A.  Yes. 

Q.  Have  you  had  any  other  titles  while  at 
the  Department  of  Commerce? 

A.  Currently,  I  have  a  different  title. 
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Q.  What  is  that? 

A.  Senior  counselor. 

Q.  Have  you  had  any  other  titles,  other 
than  senior  policy  adviser  and  senior  counselor 
at  the  Department  of  Commerce? 

A.  No . 

Q.  Who  did  you  report  to  at  the 
Department  of  Commerce  when  you  first  joined? 

A.  When  I  first  joined,  I  was  working 
most  closely  with  Israel  Hernandez. 

MS.  BAILEY:  Counsel,  can  we  specify 
that  --  are  these  directed  to  this  current 
tenure  at  the  Department  of  Commerce  versus  the 
previous  tenure? 

MR.  ADAMS:  Yes.  This  is  directed 
to  the  current  tenure  at  the  Department  of 
Commerce . 

THE  WITNESS:  Okay.  Yes.  Thank  you. 
Israel  Hernandez. 

BY  MR .  ADAMS : 

Q.  What  were  your  --  what  were  your  job 
responsibilities  while  you  were  reporting  to 
Mr.  Hernandez? 

A.  Sure.  It  was  assisting  Izzy  with  both 
any  International  Trade  Administration  matters, 
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as  well  as  helping  to  pull  together  materials 
that  Census  was  sending  over  to  the  Department 
of  Commerce. 

Q.  How  long  was  --  how  long  did  you 
report  to  Mr.  Hernandez? 

A.  Until  his  departure. 

Q.  When  was  that? 

A.  December  of  2017. 

Q.  Who  do  you  report  to  --  who  did  you 
report  to  after  December  of  2017? 

A.  It  was  sort  of  split.  I  was  assisting 
Karen  Dunn  Kelly,  the  Undersecretary  for  ESA, 
and  I  still,  technically,  was  reporting 
to  Earl  Comstock  since  they  had  placed  me  in 
his  organization. 

Q.  What  was  his  organization? 

A.  The  Office  of  Policy  and  Strategic 
Planning . 

Q.  When  did  you  become  a  senior 
counselor? 

A.  Probably  almost  three  months  ago  § 

Q.  So  when  you  started  reporting  to 
Secretary  Kelly  and  Mr.  Comstock,  you  were  still 
a  senior  policy  adviser? 

A.  Correct. 
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Q. 

A. 

clarify . 
Q. 

A. 


Would  you  do  anything  else? 

If  I  had  questions,  I'd  ask  them  to 

Anything  else? 

No  . 


Q.  So  you  would  not,  for  example,  edit 
draft  responses? 

A.  If  there  are  grammatical  suggestions, 
I'd  make  those,  but,  substance-wise,  we  would 
keep  it  consistent  with  what  Census  had  told  us. 

Q.  Do  you  recall  ever  making  substantive 
revisions  to  responses  to  QFRs? 

A.  There  was  one. 

Q.  What  was  that? 

A.  I  believe  that  was  asking  what  the 
process  was. 

Q.  The  process  for  what? 

A.  For  adding  a  question  to  the  Decennial 
Census . 

Q.  Do  you  recall  when  that  question  came 
in  --  when  did  you  first  see  that  question? 

A.  I  can't  remember  when  I  first  saw 
that  question.  The  Office  was  handling  three 
Questions  For  The  Record  that  were  sent  to  us 
simultaneously . 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-8  Filed  01/07/19  Page  20  of  71 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


17 


21 


Page  40 

them  properly  revise  that  answer  that  they  had 
provided  to  the  QFR. 

Mind  you,  things  were  very  busy 
at  this  time,  and  it  still  is.  Days,  if  not 
maybe  a  week  or  so  had  gone  by,  and  it  had 
occurred  to  me  that  Census  had  not  provided 
an  updated  response,  probably  because  they  were 
just  crashing.  And  so,  at  the  time,  I  remember 
we  had  just  finished  a  call  with  Census,  I  think 
it  was  one  of  our  weekly  meetings  with  Census, 
but  for  some  reason  we  didn't  have  it  at 
Commerce.  So  what  we  sometimes  will  do  is 
we'll  do  a  call-in  in  lieu  of  an  actual  physical 
meeting . 

After  the  call-in  meeting,  I  believe 
I  had  a  paper  copy  of  that  particular  question 
that  I  was  going  to  ask  Census  to  help  revise, 

to  ask  them  where  it  was.  Unfortunately,  I  had 
forgotten  to  ask  them  on  that  call,  and,  when  it 
ended,  I  was  in  Mike  Walsh's  office,  our  Deputy 

General  Counsel .  Our  Deputy  General  Counsel  was 
also  at  --  present  at  that  meeting  where  we  had 
asked  Census  to  specify  what  the  process  was. 

And  I  had  asked  the  Deputy  General  Counsel, 
could  you  put  the  together  a  draft  response  from 
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your  understanding  of  what  Census  had  told  us  so 

I  can  send  this  to  Census  and  see  whether  they 

accept , 

reject,  edit  or  accept  so  I  can  get  the 

ball  rolling,  because  we  need  to  finalize  the 

QFRs| 

qB 

Did  Mr.  Walsh  provide  you  with  a  draft 

response 

to  that  question? 

A. 

He  did.| 

Qi 

{What  did  you  do  with  his  draft 

response 

?> 

A| 

|l  typed  it  and  sent  it  to  Census  for 

their  comments  and  approval  or  any  suggestions. 

qB 

Did  Census  provide  comments,  approval 

or  suggestions? 

A. 

Census  did  respond. 

Q. 

What  was  their  response? 

A0 

They  were  okay  with  the  Deputy  General 

Counsel ' 

s  draft  response. 

Q. 

How  was  that  communicated  to  you? 

A. 

By  e-mail . 

Q. 

And  what  did  you  do  after  receiving 

that  communication  with  respect  to  the  response 


to  the  question? 

A.  I  then  took  that  response  and  put  it 
into  the  QFR. 
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administrative  related  to  Secretary  Kelly's 
calendar? 

A.  Right. 

Q.  Did  you  do  any  other  work  that  was 
not  administrative  and  not  related  to  Secretary 
Kelly's  calendar? 

MS.  BAILEY:  Objection;  vague. 

THE  WITNESS:  Could  you  give  me  an 

example? 

BY  MR .  ADAMS : 

Q.  No. 

A.  Okay.  Well,  we  did  more  than  just 
scheduling.  We  would,  oftentimes,  look  at 
a  document  and  if  there  are  any  additional 
information  that  need  --  was  needed  we  would 
ask  bureaus  for  more  information.  But,  again, 
neither  Aaron  or  I ,  to  my  knowledge,  were  Census 

experts,  so  we  would  re  iy  on  Census  to  give  us 

as  much  information  as  possible. 


Qi 

Why  do  you  say 

that  you ' re  not  a 

Census  expert?) 

A. 

Because  I ' m  not 

Qi 

Have  you  tried 

to  --  strike  that. 

When  you  provide  information  to  others 
within  the  Department  of  Commerce  related  to  the 
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Census,  do  you  create  independent  work  product 

without  the  input  of  experts  from  Census? 

MS.  BAILEY:  Objection;  vague. 

THE  WITNESS:  I  do  not  create  my  own 
work  product  without  Census's  input. 

BY  MR .  ADAMS : 

Q.  If  you're  providing  information 
to  others  related  to  the  Census,  would  the 
information  that  you  provide  come  from  experts 
at  Census? 


A. 

They  would  come  from 

people  at  Census. 

Q. 

Any  other  sources? 

A  § 

Public  sources,  like 

the  internet. 

Q. 

That  you  would  look 

up? 

A. 

Mm - hmm . 

Q. 

Any  other  sources? 

A. 

Those  sources  were. 

actually,  all 

directed  towards  Census's  website. 

Q.  So  aside  from  direct  input  from 
experts  at  Census  and  publicly  available 
information  on  the  internet,  did  you  use  any 
other  sources  to  gather  and  provide  information 
to  others  at  Commerce  about  the  Census? 

MS.  BAILEY:  Objection;  form. 

THE  WITNESS:  Could  you  rephrase  that 
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testimony . 

THE  WITNESS:  I  don't  believe  so. 

One  thing  I  want  to  clarify,  Rory,  is  that  any 
document  that  is  provided  or  created  by  me  is 
done,  primarily,  with  input  from  Census.  And 
when  those  documents  are  created,  they're  always 
ran  through  Census .  I  try  to  make  sure  that 
Census  sees  it  so  that  if  there's  anything 
that's  incorrect  or  mischaracteri zed  that  they 
can  then  make  that  correction,  and  I  would  not, 
typically,  move  forward  without  Census's  final 
say . 

BY  MR .  ADAMS : 

Q.  Would  you  move  forward  without 
Census's  final  say  under  any  circumstances? 

MS.  BAILEY:  Objection;  vague. 

THE  WITNESS:  I  don't  know  what  that 


means . 

BY  MR .  ADAMS : 


Q. 

I  believe  you  just  testified  you  would 

not  move 

forward  without  Census's  input.} 

A. 

Typically. 

Q. 

typically.} 

So  are  there  circumstances  when  you 

would  move  forward  without  Census's  input? 
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A.  I  would  try  not  to.  That  would  be  -- 
that  would  be  foolish  since  I'm  not  an  expert. 

Q.  Do  you  recall  any  instances  where  that 
may  have  occurred? 

A.  I  do  not  recall  an  instance. 

Q.  Okay.  When  did  you  first  do  work  at 
the  Department  of  Commerce  during  your  current 
tenure  with  respect  to  the  2020  Census? 

A.  Gosh.  Probably  around  the  time  when  I 
first  started  back  at  Commerce. 

Q.  Which  was  the  summer  of  2017? 

A.  2017. 

Q.  Did  someone  give  you  assignments 
related  to  the  Census? 

A.  No . 

MS.  BAILEY:  Objection;  vague. 

THE  WITNESS:  It  was,  specifically, 
just  asking  for  help. 

BY  MR .  ADAMS : 

Q.  Who  asked  you  for  help? 

A.  Israel  Hernandez. 

Q.  What  did  he  ask  you  to  do? 

A.  Sure. 

I  think  around  that  time  Director 
Thompson  had  resigned  not  too  long  ago,  and 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-8  Filed  01/07/19  Page  26  of  71 


1 

2 

3 

4 

5 

6 
7 


10 

11 

12 

13 

14 

15 

16 
17 


21 


Page  124 

Q.  My  question  was  inexact.  I'll 
rephrase . 

A.  Sorry.  That's  a  Census  administrative 

record . 

Q.  No.  No.  I  get  it.  I  --  no  --  no 
problem.  I  --  I  can  ask  the  question  a  better 
way . 

You've  worked  in  --  in  government 
agencies  for  a  number  of  ye  ars,  and  what  I'm 

talking  about  is  the  administrative  record  that 

underlies  agency  decisions. 

A.  Mm-hmm.  Okay. 

Q.  What  is  an  administrative  record  in 
that  sense? 

A.  My  understanding  is  --  is  that  it's  a 
compilation  of  information  that  is  used  to  make 
a  decision. 

Q.  What's  included  within  an  --  an 
administrative  record? 

MS.  BAILEY:  Objection.  Calls  for  a 
legal  conclusion. 

THE  WITNESS:  I  have  no  idea.  What 
--  could  you  -- 
BY  MR .  ADAMS : 

Q.  Have  you  ever  been  tasked  with 
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assembling  an  administrative  record? 

A.  No,  but  I've  assisted. 

Q.  How  have  you  assisted  in  assembling 
an  --  an  administrative  record? 

A.  I've  assisted  when  I  was  in  the  Import 
Administration,  where  we  administer  Trade  Remedy 

laws,  the  Antidumping  and  Countervailing  Duty 
laws.  And,  as  you  can  imagine,  there  are  a  lot 
of  cases  that  are  filed.  And  so  anytime  you 
have  an  outside  party  that  comes  in  with  regards 

to  a  pending  case,  we  would  have  to  then  record 

those  conversations  and  put  them  on  the  record 
and  include  that  in  Commerce's  deliberation  in 
making  determination  on  a  ADCDV  case. 

And  so  when  those  happen,  I  remembered 
the  teams  would  put  together  the  information, 
which  would  then  come  to  my  front  office,  which 

I  would  make  sure  it  had  everything  it  needed 

prior  to  going  to  the  assistant  secretary  for 

review  and  meeting  with  the  team. 

Q.  And  that  was  --  that  was  be  --  that 
was  before  your  current  tenure  at  the  Department 

of  Commerce? 

A.  That  was  in  2007. 

Q.  Did  you  receive  any  training  about 
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assembling  administrative  records? 

MS.  BAILEY:  Objection;  vague. 

THE  WITNESS:  Training? 

BY  MR.  ADAMS: 


Q. 

A. 

Training  .) 

There's  training? 

Ql 

I'm  asking  did  you  receive 

any? 

A. 

Not  that  I  know  of . 

MS.  BAILEY  §  Same  objection 

3 

ifTHE  WITNESS  |  Not  that  I'm 

aware  of . 

If  there's  official  training,  I  did  not  receive 
official  training. 

BY  MR.  ADAMS: 


Q-l 

Did  you  receive  unofficial  training? 

A. > 

What  do  you  mean  unofficial  training® 

on  the  jobR) 

Q. 

Yes  . ; 

A  •  | 

The  work  that  I  described  in  Import) 

Administration  is  probably  the  closest  to 

compiling 

information . 

Q-l 

Did  anyone  ever  explain  to  you  what) 

types  of 

information  should  or  should  not  be) 

included 

within  an  administrative  record? 

A. 

ffoj 

Q-l 

(Have  you  ever  assembled  an 
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administrative  record  at  the  Department 
of  Commerce? 

A.  I  had  assembled  --  helped  assemble 
the  Secretary's  deliberation  in  considering  the 

citizenship  question^ 

MR.  ADAMS:  I'd  like  to  show  you 

Exhibit  Number  13. 

(Deposition  Exhibit  No.  13,  a  document 
Bates  Numbered  1984,  was  marked.) 

BY  MR .  ADAMS : 

Q.  This  is  Bates  Number  1984. 

The  second  e-mail  in  this  chain  is 
dated  January  28th,  2018,  from  James  Uthmeier. 

A .  Mm - hmm . 

Q.  And  he  says,  additionally,  I  know  that 
KDK,  -- 

That's  Secretary  Kelly? 

A.  Karen  Dunn  Kelly,  yes. 

Q.  --  wanted  to  do  a  follow-up  meeting 
to  tomorrow's  Steering  Committee  --  steering 
meeting,  -- 

A .  Mm - hmm . 

Q.  --  at  which  we  could  visit  directly 
with  Ron  and  Enrique  about  the  admin  record. 

And  you  responded,  also,  I  spoke  with 
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about  this  document? 

Q.  In  --  in  the  latter  half  of  January 

2018  . 

A.  Possibly.  I  don't  know. 

Q.  Did  you  attend  any  meeting  where  this 
document  was  discussed? 

A.  Not  that  I  can  recollect. 

Q.  Did  you  attend  any  meeting  where 
Options  A,  B  and  C  were  discussed? 

THE  WITNESS:  I'm  sorry.  Just  to 
clarify,  discussed  this  with  Karen  Dunn  Kelly  or 
with  Census? 

BY  MR .  ADAMS : 

Q.  With  anyone  within  the  Department  of 
Commerce  or  the  Census  Bureau. 

A.  Around  this  time  in  late  January,  I 
don't  --  I  don't  recall. 

Q.  Do  you  recall  the  Department  of 
Commerce  coming  up  with  a  set  of  35  questions 
for  the  Census  Bureau? 

A.  I  don't  know  if  there  are  35 
questions.  I  know  that  Commerce  did  come  up 
with  a  list  of  questions  based  off  of  this 
options  paper  that  was  provided  by  Census. 

Q.  How  did  Commerce  come  up  with  those 
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questions? 

A.  So  Commerce  was  given  a  copy  of  this 
document,  the  options  paper,  and  it  was  shared 

with  some  of  us  at  Commerce.  And  I  believe 
after  reviewing  it  there's  some  folks  that  came 
back  with  questions.  And  so  there  was  an  effort 
to  compile  those  questions  because  different 
people  had  different  questions. 

Q.  Do  you  recall  who  had  questions? 

A.  I  believe  David  Langdon,  I  think  James 
Uthmeier  may  have,  and  I  think  Earl  may  have,  as 

well.  I  don't  know  if  there  would  be  more  or  -- 
or  less|| 

Q.  Karen  Dunn  Kelly,  -- 
A .  Mm - hmm . 

Q.  --  did  --  did  she  have  questions,  that 
you  recall? 

A.  I  don't  know.  I  can't  remember. 
Somebody  was  collecting  everybody's  questions, 

so  she  may  or  may  not  have.  But  I  wasn't 
compiling  everybody's  questions,  so  I  don't 
know . 

MR.  ADAMS:  I'm  showing  you  what's 

been  marked  as  Exhibit  16 .  This  is  Bates  Number 
3706  . 
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(Deposition  Exhibit  No.  16,  a  document 
Bates  Numbered  3706,  was  marked.) 

THE  WITNESS:  Mm-hmm.  Okay. 

BY  MR .  ADAMS : 

Q.  Does  this  refresh  your  recollection 
as  to  whether  Secretary  Kelly  may  have  had 

questions? 

A.  I  do  not  know. 

Just  to  clarify,  I  don't  know  if 
they're  Karen's  questions  or  if  they're  a 

compilation  of  questions,  but  it  sounds  like 

I  had  a  copy  of  some  questions  --  her  copy  at  my 
desk . 

Q.  At  some  point  were  the  que  --  were  the 
questions  transmitted  to  the  Census  Bureau? 

A.  I  don't  know.  I'd  imagine  they  were, 
because  Census  provided  responsesp 

Q.  But  you  did  not  transmit  them? 

A.  I  did  not  transmit  those  questions. 

Q.  Did  you  receive  responses  to  the 
questions  -- 

A.  I  think  -- 

Q.  --  from  Census? 

A.  --  I  may  have  seen  a  copy  of  them. 

I  don't  know  if  I  was  on  an  e-mail.  I  can't 
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recall . 

Q.  The  administrative  record  reflects 
multiple  versions  of  these  questions.  What  do 
you  recall  about  the  process  of  preparing  a 

final  set  of  responses? 

MS.  BAILEY:  Objection;  foundation|| 
THE  WITNESS:  All  I  know  was  a  final 
copy  was  given  to  me  to  keep  for  record's  sake, 

and  that's  all  I  know. 

MR.  ADAMS:  I'd  like  to  show  you 

what's  been  marked  as  Exhibit  17. 

(Deposition  Exhibit  No.  17, 
Defendant's  Objections  and  Responses  to 


Plaintiff's  Third  Set  of 

Interrogatories  in  the 

New  York  Action,  Case  No. 

18-2025,  was  marked.) 

BY  MR.  ADAMS: 


Q.  Exhibit  17  is  Defendant's  Objections 
and  Responses  to  Plaintiff's  Third  Set  of 

Interrogatories  in  the  New  York  --  in  the 
related  New  York  action,  Case  Number  18-5025|| 

I'd  like  to  direct  your  attention  to  Page  2  of 
the  document . 

A.  Mm-hmm. 

Q.  And  at  the  bottom  of  the  page 
is  Interrogatory  Number  5.  With  regard  to 
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draft  and  final  response  to  Question  31  in  the 
questions  on  the  January  19th  draft  census  memo 

on  the  DOJ  Citizenship  Reinstatement  Request, 

found  at  Administrative  Record  2303  to  2304  and 
Administrative  Record  196,  please  identify,  A, 
all  persons  who  worked  on  any  draft  of  the 

response . 

A .  Mm - hmm . 

Q.  And  in  response  the  Department  of 
Commerce  responded  with  a  list  of  names,  among 

others,  yours,  correct? 

A .  Mm - hmm .  Yes. 

Q.  In  what  ways  did  you  work  on  a 
draft  of  the  response  to  Question  31,  and  I 
can  --  would  it  help  to  show  you  Question  31? 

A.  Sure.  That  would  be  helpful.  I  think 
it's  in  reference  to  what  we  spoke  about 

earlier,  -- 

Q.  It  is. 

A.  --  but  I'd  love  to  see  a  copy. 


MR.  ADAMS  I  Sure.  So  what 

I ' m  marking 

as  Exhibit  Number  18  is  Bates  Number 

1286  from 

the  administrative  record. 

((Deposition  Exhibit  No.  18, 

a  document 

Bates  Numbered  1286,  was  marked.) 
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BY  MR .  ADAMS : 

Q.  And  Question  31  appears  on  Page  11. 

A .  Mm - hmm . 

Q.  What  is  the  process  that  was  used 
in  the  past  to  get  questions  added  to  the 
Decennial  Census,  or  do  we  have  something 
similar  where  a  precedent  was  established? 

A .  Mm - hmm . 

Q.  And  as  we  saw  in  Exhibit  17,  the 
Department  of  Commerce  responded  with  your  name 

when  asked  for  all  people  who  worked  on  any 

draft  of  the  response. 

A.  Yep. 

Q.  And  what  work  did  you  do  on  a  draft  of 
re  --  of  the  response  to  this  question? 

A.  Yes.  It  goes  back  to  what  I  mentioned 
earlier.  Census,  based  off  of  our  understanding 
of  our  meetings  with  them,  had  indicated  that 

there  was  a  distinction  between  the  process 
that's  used  at  questions  to  the  American 

Community  Survey,  which  they  had  shared  with 
us,  and  that  the  Decennial  Census  did  not 
necessarily  have  a  similar  process,  to  their 
knowledge,  that  they  could  point  to. 

And,  therefore,  it  would  not  be  an  accurate 
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characterization  to  say  that  it  was  the  same. 

And  so  based  off  of  that,  Census  was 
to  go  about  --  my  understanding  from  the  meeting 

was  that  Census  was  going  to  go  back  and  work  on 
the  draft  response  to  Question  31® 

Now,  as  I  mentioned,  these  were 
extremely  busy  times.  And  I  think  a  few  days, 
if  not  a  week  or  so  had  gone  by,  and  this  was 

not  updated.  And  I  was  in  a  meeting  with  Mike 
Walsh,  we  had  a  call  with  Census  in  lieu  of  an 
in-person  meeting  that  we  typically  have,  and 

had  a  hard  copy  of  this  and  had  asked  Mike 
Walsh,  our  Deputy  General  Counsel,  based  off 

of  his  recollection  of  our  meeting  with  Census, 
could  he  draft  together  a  draft  response  so  that 
I  can  send  it  to  Census  for  clearance,  comments 
or  edits  so  I  could  get  the  ball  rolling  so  we 

can  finalize  these  answers. 

Mike  Walsh  then  handwrote  the  draft 
response  for  me  on  my  paper,  which  then  I  then 

went  back  and  typed  it  up  and  sent  it  to  Census. 
I  sent  it  to  --  by  e-mail  to  Ron  Jarmin,  I 
believe  Enrique  Lamas,  Christa,  which  those  are, 
typical  Hi  the  people  that  I'll  e-mail  asking 

for  their  comments,  suggestions  or  clearance  on 
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And  that  was  my  involvement 

regarding 

this  question  and  answer. 

Q.  When  was  --  so  Census  sent  . 

a  draft 

response  to  Question  31  to  Commerce? 

A .  Mm - hmm . 

Q.  And  you  asked  at  some  point 

for  a 

revision  to  that  response? 


A.  I  don't  recall  myself  asking.  I 
remember  at  the  meeting  the  understanding  was 
Census  was  going  to  go  back,  because  I  don't 
believe  this  was  the  only  one  where  they  were 
going  to  revisit.  This  was  one  of  some  that 
Census  was  supposed  to  come  back  with  their 
revision . 

Q.  Do  you  recall  when  Census  was  first 
asked  to  revisit  their  initial  response  to 
Question  31? 

A.  I  don't.  I  would  imagine  it 
probably  wasn't  too  long  after  they  provided 
this  response,  and  it  was  probably  during  the 
course  of  one  of  our  subsequent  meetings  with 
them,  either  weekly  or  biweekly,  or  even  a  phone 
conversation  --  no,  it  was  an  in-person  meeting. 
Excuse  me. 
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to  prepare  the  questions  to  send  up  to  Congress. 

Q.  Did  Mike  Walsh  draft  revised  responses 
to  any  questions,  other  than  Question  31? 

A.  Not  that  I'm  aware  of. 

Q.  In  terms  of  timing,  would  you  agree 
that  Census  provided  initial  responses  to  most 
of  the  35  questions  by  the  beginning  of  February 
2018? 

A.  Likely.  Census  tries  to  turn  around 
information  as  quickly  as  they  can. 

But  as  you  can  see  from  Question  30, 
there ' s  a  lot  of  back  and  forth  where  Census 
would  come  back  and  ask,  we're  not  sure  what 
you're  asking  for,  please  clarify  the  question. 

MR.  ADAMS:  I'd  like  to  show  you 

what's  been  marked  as  Exhibit  Number  19. 


(Deposition  Exhibit  No.  19,  a  document 
Bates  Numbered  1616,  was  marked.) 

BY  MR .  ADAMS : 


Q. 

This  is  Bates  Number  1616,  and  I'd 

like  to 

turn  to  Question  Number  31. 

A. 

Mm - hmm  f ) 

Q. 

And  if  you  could  review  the  response 

to  Question  31  and  let  me  know  when  you've  had  a 

chance  to  look  at  it  § 
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A .  Mm - hmm . 

Okay . 


Q.  Does  this  --  does  this  look  to  you 


1  ike 

the 

initial  response  that  Commerce  received 

from 

the 

Department  of  Census  to  Question  31? 

MS.  BAILEY:  Objection;  vague. 

THE  WITNESS:  Question  to  31?  Could 

you  -- 

MR.  ADAMS:  Could  you  repeat  the 

question? 

THE  REPORTER:  The  last  question,  or 
the  one  prior? 

MR.  ADAMS:  The  last  question. 
(Referred-to  testimony  read  back.) 

MS.  BAILEY:  Same  objection. 

THE  WITNESS:  It  looks  similar,  but 
I  cannot  tell  you  if  this  is  exac  tiy  what  it 

looked  like  word  for  word. 

BY  MR .  ADAMS : 

Q.  This  is  not  the  response  that 
Mr.  Walsh  drafted? 

A.  That's  correct. 

Q.  The  re  --  the  response  says 

that  adding  a  question  or  making  a  change  to 
the  Decennial  Census  toward  the  ACS  involves 
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extensive  testing,  review  and  evaluation. 

Did  you  have  any  reason  to  believe 
that  that  statement  was  inaccurate  in  this 
response? 

A.  Yes.  My  understanding  from  the 
meetings  that  we  had  from  Census  was  that 
this  statement  was  very  true  for  the  American 
Community  Survey,  and  I  believe  when  we 

had  asked  about  the  Decennial  Census,  my 
understanding  was  that  Census  said  it  had  been  a 

very  long  time  since  they  have  added  a  question, 

to  which  I  believe  there  was  an  effort  that  was 
made  by  Census  to  see  if  they  could  find  the 

last  time  a  question  was  added  to  the  Decennial 
and,  when  it  was  added,  what  process,  any 

historical  record  that  Census  could  show  us 
to  support  that  statement.  And  Census,  to  my 
recollection,  did  not  have  anything  to  provide. 

Q.  What  prompted  the  Department  of 
Commerce  to  dig  deeper  into  this  initial 
response  to  Question  31? 

MS.  BAILEY:  Objection;  foundation. 
Mischaracterizes  previous  testimony. 

THE  WITNESS:  Could  you  repeat 
that  question  or  miss  --  rephrase  it  for  me. 
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in  connection  with  considering  the  process 
for  adding  a  question  to  the  2020  Census? 

A.  Not  to  my  recollection.  This  looks 
like  this  was  in  preparation  for  the  PMR,  the 
quarterly  Performance  Management  Review  that 
Census  hosts  to  provide  the  public  an  update  on 
the  progress  that  they've  made  in  preparation 
for  the  Decennial.  And  I  think  this  may  be 
one  of  those  public  presentations  that  Census 
provided . 

It  says  here  that  they  were  including 
a  slide  to  send  to  Ellen  Johnson,  who  is  a 
staffer  in  the  House  Oversight  and  Government 
Reform  Committee,  who  I  guess  she  might  have 
inquired  about  that. 

Q.  That's  HOGR? 

A .  Mm - hmm . 

MR.  ADAMS:  I'd  like  to  show  you  what 

I've  marked  as  Exhibit  21.  It's  Bates  Number 
13023  . 

(Deposition  Exhibit  No.  21,  a  document 
Bates  Numbered  13023,  was  marked.) 

THE  WITNESS:  Mm-hmm. 

BY  MR .  ADAMS : 

Q.  And  this  is  an  e-mail  from  you  on 
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February 

23rd,  2018,  to  Ron,  Enrique  and 

Christa  at  the  Census  Bureau,  correct! 

A. 

Correct . 

Q. 

And  you  would  agree  that  the  bolded 

question 

that  appears  beneath  your  name  is 

Question 

3 1  ?| 

A. 

Mm-hmm .)  Yes  . 

Q.  Are  you  familiar  with  this  draft 


response  to  Question  31? 

A.  I  believe  this  is  Mike  Walsh's  draft 
response  that  I  typed  and  sent  to  Census  asking 

for  their  thoughts. 

Q.  When  you  say  the  --  Mike  Walsh  wrote 
an  answer,  -- 

A.  Mm-hmm . 

Q.  --  I  believe  you  said  that  he  wrote 
it  on  a  hard  copy  document  that  you  had  of  the 

questions  ? 

A.  He  wrote  it  for  me  because  I  had  a 

hard  copy  and  I  asked  him  on  the  spot  after  we 

had  concluded  a  call  with  Census. 

Q.  Did  you  --  strike  that. 

Who  came  up  with  the  language  that  he 
wrote  down? 

A.  I  believe  it  was  based  off  of 
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his  understanding  from  the  meeting  that  he 
participated  in  with  Census  when  they  went  over, 

among  many  things,  what  the  process  was  for  the 

Decennial  Census  where  Census  clarified  to  us. 

Q.  Did  you  make  suggestions  for  the 
language  to  be  used  in  the  revised  version  of 
the  response  to  Question  31? 

A.  Could  you  rephrase  that? 

Q.  The  --  the  version  of  --  the  revision 
of  the  response  to  Question  31  that  Mr.  Walsh 

wrote  on  your  hard  copy, 

A .  Mm - hmm . 

Q.  --  did  you  provide  suggestions  as  to 
what  wording  should  be  used  for  that  response? 

A.  No.  I  typed  it  verbatim. 

Q.  And  Mr.  Walsh  came  up  with  the 
language  independently? 

A.  No.  It  was  based  off  of  his 
understanding  from  the  meeting  he  had 
participated  in  with  Census,  that  we  had  all 

participated  in. 

Q.  Let  me  rephrase  --  ask  a  different 
question . 

A.  Okay. 

Q.  He  came  up  with  the  --  is  it  correct 
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to  say  that  he  came  up  with  the  language 

independent  of  substantive  input  from  you? 

MS.  BAILEY:  Objection;  form. 
Objection.  Mischaracterizes  previous  testimony. 

THE  WITNESS:  I  did  not  provide  any 
input  with  regards  to  the  response  to  Question 

Number  3 1 . 

BY  MR .  ADAMS : 

Q.  Part  of  this  response  in  your  e-mail 
says,  consistent  with  longstanding  practice 
for  adding  new  questions  to  the  ACS  survey, 
the  Census  Bureau  is  working  with  relevant 
stakeholders  to  ensure  that  legal  and  regulatory 
requirements  are  fulfilled  and  that  the 
questions  would  produce  quality,  useful 
information  for  the  nation. 

A .  Mm - hmm . 

Q.  Who  provided  the  information  used 
to  come  up  with  that  language  to  Mr.  Walsh? 

MS.  BAILEY:  Objection;  form. 

THE  WITNESS:  I  believe  this  language 
was  based  off  of  Census's  explanation  to  us 
about  the  process  for  the  American  Community 
Survey . 

BY  MR .  ADAMS : 
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aware,  that  process  is  ongoing.  I  think  "as 
upon  its  conclusion"  probably  should  have  been 
a  separate  paragraph  and  it  should  have  been 
clarified  that  "upon  its  conclusion  of  looking 
at  the  Department  of  Justice  request  with 
regards  to  Decennial  Census",  that  it's  still 
ongoing  and  that  the  information  would  be 
provided  to  the  Secretary  for  consideration. 
But,  again,  I  wrote  this  based  upon  what  was 
given  to  me  -- 

Q.  Typing  -- 

A.  --  without  any  corrections.  Right. 

Q.  Typing  up  verbatim  what  you  received 
from  Mr.  Walsh? 

A .  Correct . 

Q.  Christa  Jones  responded  to  you  and 
said,  Sahra,  I'm  fine  with  this.  This  is  not 
to  say  that  there  weren't  some  improvements  and 

presentation  changes  for  the  topics  between 
1990,  2000,  2010  and  planned  for  2020.  I  just 

want  us  all  to  be  clear  that  the  questionnaires 
were  not  --  was  not  identical  from  1990  to  now. 

A.  Mm-hmm. 

Q.  Aside  from  this  response  from 
Ms.  Jones,  did  you  receive  any  other  responses 
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or  feedback  from  Mr. 

Jarmin,  Mr.  Lamas  or 

Ms.  Jones  about  this 

proposed  response? 

A.  No.  And  the  reason  why  Christa  is 
always  copied  on  any  e-mail  to  Ron  and  Enrique 

is  so  that  she  can  also  ping  them  and  check  with 
them  in  the  event  that  they  missed  an  e-mail 

from  us|| 

And  so  Christa  was  my  liaison 
over  there  to  ensure  that  we  could  get  a  time  ■I 

response  from  Census,  and,  if  she  responded, 

then  that  was  good  as  --  as  what  census  was 
going  forward  with,  so  that  was  my 

understanding . 

Q.  So  your  understanding  --  was  it 
your  understanding  that  Census  had  reviewed  and 

approved  of  the  language  that  Mr.  Walsh  wrote  on 
your  hard  copy  and  you  retyped  here? 

A.  That's  what  I  took  it  as. 

Q.  Following  --  following  this  exchange, 
did  Commerce  send  to  you  any  other  revisions  to 

a  response  to  Question  31? 

A.  No,  not  that  I  can  recall. 

Q.  Can  you  recall  --  do  you  know  whether 
they  --  whether  Census  sent  anyone  within  the 

Department  of  Commerce  a  further  revision  of  the 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-8  Filed  01/07/19  Page  47  of  71 


<s 

m 

m 

© 

m 

m 


10 

11 

12 

13 

14 

15 

16 
17 


21 

22 

23 

24 

25 


Page  160 

response  to  Question  31? 

A.  I  do  not  know.  As  far  as  I  was 
concerned,  this  was  done  and  over  and  we  can 
move  on . 

Q.  From  your  perspective,  you  said  it's 
done  and  over  and  we  can  move  on,  so  you  view 

this  language  as  having  been  approved  final 
language  for  the  response  to  Question  31? 

A.  With  regards  to  Census's  review,  that 
was  my  understanding) 

Q.  Was  there  further  review  of  the 
response  within  the  Department  of  Commerce? 

A.  I  do  not  know.  At  this  point  there 
are  a  lot  of  e-mails  going  back  and  forth, 
so  .  .  . 

MR.  ADAMS:  I'd  like  to  show  you 

what's  been  marked  as  Exhibit  Number  22,  and 
this  is  Bates  Number  9812. 

(Deposition  Exhibit  No.  22,  a  document 
Bates  Numbered  9812,  was  marked.) 

MR.  ADAMS:  Before  we  go  to  this 
exhibit,  I  want  to  go  back  to  what  we  were  just 
discussing  and  show  you  Exhibit  23 . 

(Deposition  Exhibit  No.  23,  a  document 
Bates  Numbered  3403,  was  marked.) 
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know  if  they  came  in  together  or  if  they  came  in 
separately,  the  attachment. 

Q.  Taking  a  look  at  Exhibit  22,  -- 

A .  Mm - hmm . 

Q.  --  if  we  could  turn  to  page  --  it's 
the  second- to- last  page,  fy) 

A .  Mm - hmm . 

Q.  --  Question  31.  So  the  version  of 
the  response  to  Question  31  that's  in  this 

document  -  - 

A .  Mm - hmm . 

Q.  --  is  not  the  version  that  was 
prepared  by  Mike  Walsh. 

A.  Correct. 

Q.  Do  you  know  why,  as  late  as  March  1st, 
2018,  Dr.  Abowd  would  be  using  this  version  of 
the  response  to  Question  31? 

MS.  BAILEY:  Objection.  Calls  for 
speculation.  Foundation. 

THE  WITNESS:  I  do  not  know  why, 
but  this  is  not  the  version  he  should  have  been 
using . 

BY  MR .  ADAMS : 

Q.  He  should  have  been  using  the  version 
as  drafted  by  Mr.  Walsh? 
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1 

A®  {The  one  that  was  cleared  by  Census ^ 

2 

MR.  ADAMS:  Could  we  go  off  the  record 

3 

for  two  minutes? 

4 

THE  VIDEOGRAPHER:  We're  going  off  the 

5 

record.  The  time  is  1:53  p.m. 

6 

(Brief  recess . ) 

7 

THE  VIDEOGRAPHER:  We're  back  on  the 

8 

record.  The  time  is  1:55  p.m. 

9 

BY  MR .  ADAMS : 

10 

Q.(  {I'd  like  to  compare  the  different 

f-i 

versions  of  the  response  to  Question  31  that  we! 

12 

have . 

13 

A .  {Okay .) 

i-l 

Q.  So  there  is  the  version  in  Exhibit  22, 

|5 

which  is  the  March  1st,  2018,  memo  from 

16 

Dr.  Abowd . 

17 

A.  {Okay. 

M 

Q.  There's  the  version  in  Exhibit  19. 

19 

I  think  this  might  be  it. 

20 

A)  {No,  that's  18^  You  said  19,  right? 

21 

So  Exhibit  19,  -- 

22 

Q.  {Exhibit  19  | 

23 

A.  --  and  then  what  was  the  one  before 

24 

that  that  you  asked?  Oh,  and  then  this  one,  -| 

25 

Q.  And  Exhibit  -- 
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A.  --  Exhibit  22? 

Q.  So  18,  19,  -- 

A.  Nineteen. 

Q.  --  21  and  22.  So  we  have  four  --  four 
documents . 

A.  Okay.  Okay. 

Q.  Starting  with  19  and  22,  -- 

A.  19  and  22.  Okay. 

Q .  Okay . 

--  would  you  agree  that  these  versions 
of  the  response  to  Question  31  are  the  same? 

A.  I'm  sorry.  That  the  response  to  -- 
Q .  Question  3 1 . 

A.  --  31  for  Exhibit  18  -- 
Q.  19  and  22. 

A.  --  19  --  I'm  sorry. 

Q .  I'm  sorry . 

A.  I'm  sorry.  One  more  time.  For  19  and 
22,  are  they  the  same? 

Q.  Yes. 

A.  Okay.  Yes,  they  read  the  same. 

Q.  Turning  to  the  version  in  Exhibit  21, 
this  is  the  e-mail  version  with  the  typed-up 
version  of  Mr.  Walsh's  response? 

A.  Mm-hmm.  Twenty-one.  Okay.  Sorry. 
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There ' s  - -  okay . 

Q.  This  had  been  communicated  to  Census 
prior  to  March  1st,  2018,  correct? 

A.  Correct. 

Q.  Are  you  aware  of  any  reason  why 
Dr.  Abowd  would  not  be  using  this  version  of  the 
response  to  Question  31? 

MS.  BAILEY:  Objection.  Objection. 
Calls  for  speculation.  Objection;  foundation. 

THE  WITNESS:  I  don't  know. 

BY  MR .  ADAMS : 

Q.  Did  --  did  Dr.  Abowd,  to  your 
knowledge,  express  to  anyone  at  the  Department 

of  Commerce  disagreement  with  the  version  of  the 
response  in  Exhibit  21? 

A.  You  mean  the  one  that  the  Commerce 
Department  provided  -- 

Q.  Yes. 

A.  --  to  21? 

I  don't  know.  I  believe  Dr.  Abowd 
is  not  in  that  e-mail  that  I  had  sent  to  Census. 
I  only  had  sent  it,  it  seems,  to  Ron  Jarmin, 

Enrique  Lamas,  Christa  Jones,  Karen  Dunn  Kelly, 
Mike  Walsh  and  Brian  Lenihan. 

Q.  Before  we  compare  the  version  of  the 
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response  in  Exhibit  21  to  the  version  that's  in 
Exhibit  18,  -- 

A.  Okay. 

Q.  --  I  just  want  to  go  back  to  21 
and  make  sure  I  understand  what,  if  anything, 
happened  to  this  version  of  the  response  after 
February  23rd,  2018.  Did  you  make  any  further 

revisions  to  the  response  to  Question  31? 

A.  No . 

Q.  To  your  knowledge,  did  Mr.  Walsh 
make  any  further  revisions  to  the  response? 

A.  No . 

Q.  To  your  knowledge,  did  Secretary  Kelly 
make  any  revisions  to  this  version? 

A.  No . 

Q.  Are  you  aware  of  anyone  who  made 
revisions  to  this  version  of  Question  31  after 
February  23rd? 

MS.  BAILEY:  Objection.  Asked  and 

answered . 

THE  WITNESS:  No. 

BY  MR .  ADAMS : 

Q.  If  we  could  compare  Exhibit  21  with 
Exhibit  18,  -- 

A.  Okay . 
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Q.  Okay. 

--  you  would  agree  that  these  are  not 
identical,  correct? 

A .  Correct . 

Q.  And  the  sentence,  consistent  with 
longstanding  practice  for  adding  new  questions 

to  the  ACS  survey,  the  Census  Bureau  is  working 
with  relevant  stakeholders. 

MS.  BAILEY:  Sorry.  Can  we  clarify 

which  exhibit?  I'm  sorry. 

MR.  ADAMS:  Yes.  Exhibit  21. 

BY  MR.  ADAMS: 

Q.  There  is  a  sentence  in  21,  consistent 
with  longstanding  practice  for  adding  new 
question  --  for  adding  new  questions  to  the 

ACS  survey,  the  Census  Bureau  is  working  with 
relevant  stakeholders  to  ensure  that  legal  and 

regulatory  requirements  are  fulfilled  and  that 

the  question  would  produce  quality  and  useful 

information  for  the  nation. 

A.  Mm-hmm. 

Q.  That  initial  phrase,  consistent  with 
longstanding  practice  for  adding  a  new  question 


to  the  ACS 

survey,  does 

not  appear  in 

the 

version  of 

the  answer  in 

Exhibit  18,  - 

- 
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A .  Mm - hmm . 

Q.  --  correct? 

A.  Correct. 

Q.  Do  you  know  why? 

A.  I  do  not  know  why.  It  seems  like 
it's  a  truncated  version  of  Exhibit  21.  It's 
the  same  answer,  just  shortened. 

Q.  You  testified,  and  correct  me  if  I'm 
wrong,  that  you're  not  aware  of  anyone  having 

made  further  revisions  to  Question  31  as 
reflected  in  Exhibit  21. 

A.  Correct. 

Q.  In  terms  of  control  of  the  --  the 
document  that  had  the  responses  to  all  of  these 
questions,  I'd  imagine  it  changed  hands  a  number 
of  times;  is  that  correct? 

A.  Yes.  I  would  imagine. 

Q.  And  after  February  23rd,  people  in 
addition  to  you  made  revisions;  is  that  correct? 

MS.  BAILEY:  Objection.  Calls  for 
speculation . 

THE  WITNESS:  I  don't  know.  I  don’t 

know . 

BY  MR .  ADAMS : 

Q.  How  many  --  strike  that. 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Case  3:18-cv-01865-RS  Document  154-8  Filed  01/07/19  Page  55  of  71 


Page  173 

responses  to  these  questions  after  February 
23rd? 

MS.  BAILEY:  Objection. 

THE  WITNESS:  The  Secretary? 

MS.  BAILEY:  Objection.  Asked  and 
answered  several  times. 

THE  WITNESS:  No. 

BY  MR .  ADAMS : 

Q.  I've  been  asking  about  revisions  by 
people  at  the  Department  of  Commerce.  Are  you 
aware  of  whether  anyone  within  the  Census  Bureau 
revised  answers  --  the  answer  to  Question  31 
after  February  23rd,  2018? 

MS.  BAILEY:  Objection;  foundation. 

THE  WITNESS:  No.  I  don't  know. 

BY  MR .  ADAMS : 


Q.  Who  changed  the  response  to  Question 


31  from  the 

version  reflected  in  Exhibit  21  to 

the  version 

reflected  in  Exhibit  18? 

(MS 

.  BAILEY f  Objection. |  Calls  for 

speculation, 

foundation,  asked  and  answered! 

THE  WITNESS:  I  don't  know. 


BY  MR .  ADAMS : 

Q.  Okay.  With  respect  to  --  with  respect 
to  the  process  of  considering  DO J ' s  request, 
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A.  That's  what  it  looks  like  from  the 
scheduler . 

Q.  And  it  lists  calls  with  members  of 
Congress  and  others,  such  as  Kay  Coles  James 
with  the  Heritage  Foundation,  Christine  Pierce, 
a  demographer  at  Nielsen.  Did  these  calls  take 
place? 

A.  Some  did  and  some  didn't.  It  was 
tricky.  Like,  the  scheduling  team  tried  to 
squeeze  in  as  many  calls  during  certain  hours, 
but  then  they  were  shifting  and  changing,  and 
sometimes  the  members  or  people  were  not 
available.  So  the  final  list  of  summaries  based 
off  these  stakeholder  calls  were  all  the  people, 
to  my  recollection,  that  we  --  that  the 
Secretary  was  able  to  get  ahold  of  and  have  a 
listening  session. 

Q.  For  each  of  the  calls  you  participated 
in,  did  you  take  contemporaneous  notes? 

A.  Yes.  I  tried. 

I  think  I  may  have  missed  a  couple 
with  the  members  at  the  tail  end,  but  Kasey  was 
in  those  meetings  so  she  would  have  read  the 
summaries . 

Q.  Do  you  recall  whether  you  were  on  the 
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phone  call  with  Christine  Pierce  from  Nielsen? 

A.  If  my  notes  show  it,  maybe. 

Q.  You  don't  recall  either  way,  though? 

A.  I  don't.  There  were  so  many.  I  mean, 
that ' s  why  we  were  taking  notes . 

MR.  ADAMS:  I'd  like  to  show  you 

what's  been  marked  as  Exhibit  Number  28. 

(Deposition  Exhibit  No.  28,  a  document 
Bates  Numbered  001313,  was  marked.) 

BY  MR .  ADAMS : 


Q.  Are  you  familiar  with  this  document? 
A.  I  believe  it  was  the  Secretary's 
decision . 


Q- 

A. 

Q- 

into  this 


Who  drafted  the  Secretary's  decision? 
Boy,  I  don't  know,  but  it  wasn't  me. 
Did  you  work  on  preparing  any  inputs 
decision? 


MS.  BAILEY:  Objection;  vague. 
THE  WITNESS:  Inputs?  No. 

BY  MR .  ADAMS : 


Q.  Did  you  provide  any  information 
-  -  strike  that . 

Did  you  have  any  role  in  the  creation 
of  this  document,  in  particular? 

A.  No.  I  think  I  saw  the  final  finished 
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product . 

Q.  As  this  was  being  drafted,  did 
anyone  ask  you  any  questions  about  formulations 
-  -  strike  that . 

As  this  was  being  drafted,  did 
anyone  ask  you  questions  about  preparing  the 
Secretary's  final  decision? 

MS.  BAILEY:  Objection;  vague. 

THE  WITNESS:  Preparing  his  final 

decision  for  .  .  . 

BY  MR.  ADAMS: 


Q.  Preparing  this  document. 

A.  No . 

Q.  If  you  could  turn  to  Page  6  --  oh, 
that  has  my  underline  in  it. 

A.  Is  this  your  copy? 

Q.  That's  all  right. 

A.  Okay. 

Q.  So  what  I  have  underlined  is  the 
sentence,  first,  several  stakeholders  who 
opposed  reinstatement  of  the  citizenship 
question  did  not  appreciate  that  the  question 
had  been  asked  in  some  form  or  another  for 
nearly  200  years. 

A.  Mm-hmm . 
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Q.  Do  you  recall  --  do  you  recall 
stakeholder  phone  calls  where  stakeholders 

expressed  opposition  to  the  reinstatement  of 


the  cit  izenship  question? 


A. 

The  stakeholders,  I  think  they  were  -- 

they  were 

folks  who  were  not  fans  of  the 

request H 

Q. 

And  do  you  recall,  based  on  those 

phone  calls,  whether  stakeholders  who  were 

opposed  appreciated  that  the  question  had  been 

asked  in 

some  form  or  another  for  nearly  200 

years  ? 

MS.  BAILEY  §  Objection;  vague. 

ijTHE  WITNESS  I  ft  don't  know  .|  /I'd  have 

to  go  back  and  look  at  those  notes .) 

BY  MR  .  ADAMS  :} 

Q. 

Without  looking  at  those  notes,  would 

you  be  able  to  say  what  the  source  of  this 

statement 

is  ?| 

A. 

(i  do  not .) 

MR.  ADAMS:  If  we  could  take  a 

10-minute  break,  I  think  we're  approaching  the 
end.  So  why  don't  we  take  a  10 -minute  break  and 
come  back? 

THE  VIDEOGRAPHER:  We're  going  off  the 


25 
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answer  on  your  hard  copy? 

A.  I  don't  remember  when,  but  I'd  imagine 
once  he  provided  edits,  typically,  I  would  try 
to  send  it  back  as  soon  as  possible,  but  I  don't 
know  when. 

Q.  Do  you  know  the  date  of  the  meeting 
--  do  you  know  the  date  of  the  meeting  where 
Mr.  Walsh  received  what  information  he  needed 
to  receive  to  draft  that  response? 

A.  I  don't  recall  the  date  of  the 
meeting,  but  I  remember  it  was  the  same  briefing 
that  I  had  participated  in,  and  it  was  the 
bigger  group  meeting  with  Census,  but  I  don't 
remember  which  one.  We  had  a  lot  of  them. 

(Deposition  Exhibit  No.  29,  a 
certification  by  Ms.  Park-Su,  was  marked.) 

BY  MR .  ADAMS : 

Q.  Okay.  Earlier  we  spoke  about 
--  generally,  about  administrative  records, 
and  I'm  going  to  show  you  what's  been  marked  as 

Exhibit  Number  29. 

A .  Mm - hmm . 

Q.  Do  you  recognize  --  do  you  recognize 
this  document? 

A.  I  do. 
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Q.  And  is  this  your  signature  in  the 
middle  of  the  document? 


A. 

That 

is  my  signature. 

'Ql 

What 

is  this  document?.! 

A. 

What 

do  you  mean? 

'Ql 

What 

do  you  understand 

this  document 

be? 

A  | 

I  mean  it  to  be  what  it 

says  on 

the  paper  where  it  says,  I  here  certify  that 

the  annexed  is  a  true  copy  of  the  complete 

administrative  record  upon  which  the  Secretary 

of  Commerce  based  his  decision  to  reinstate  a 
question  concerning  citizenship  on  the  2020 
Decennial  Census.  I  base  this  certificate  on  my 
personal  involvement  with  the  compilation  review 

of  the  documents  comprising  the  administrative 
record . 

Q.  How  were  you  personally  involved  with 
the  compilation  of  the  documents  comprising  the 
administrative  record? 

A.  Yeah.  As  I  told  you,  I  was  usually 
given  final  versions,  to  my  understanding,  of 

documents  that  were  going  back  and  forth,  and 
it  was  my  responsi  bility  to  hold  on  to  those 

documents  because  there  was  so  many  paper 
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movements . 

Q.  Was  that  the  extent  of  your  personal 
involvement  on  the  compilation  of  documents? 

A.  I  believe  I  had  also  looked  up 
online  a  history  that  Census  had  in  one  of  their 
reviews  about  questions  regarding  citizenship 

that  was  added.  So  a  lot  of  the  public 
historical  documents  that  Census  had,  I  had 
gone  back  to  find  them  online  or  verify  that 

they  were,  in  fact,  there. 

Q.  When  compiling  documents  comprising 
the  administrative  record,  did  you  affirmatively 
reach  out  to  others  and  ask  for  documents  that 
should  be  included  in  the  record? 


A| 

Ask  for  other  documents^ 

Q. 

Yes  ) 

A» 

Besides  what  we  had  from  Census?} 

Q. 

Yes  J 

A. 

Not  that  I  recall . 

Ql 

Did  anyone  provide  you  guidance  on 

how  to  compile  documents  for  the  administrative 
record? 

A.  No.  My  only  under  --  understanding 
was  that  I  was  going  to  keep  the  record  of  all 

documents  that  were  handed  to  me. 
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(So  just  to  clarify,  aside  from 

documents 

that  were  handed  to  you,  you  did 

not  affirmatively  reach  out  to  others  within 

Commerce 

-i 

A. 

NO. > 

Q  • ) 

(- -  to  send  you  documents  for  the 

record? 

A. 

No.  I  had  asked  Commerce,  though,  if) 

there  are 

any  documents  that  Census  had  sent  to 

them  that 

I  was  not  copied  on,  please  send  them 

to  me  . 

Q-> 

(So  that  referred  to  documents  from 

Census? 

A. 

Right.  Just  as  a  precautionary 

measure , 

but  I  don't  believe  that  --  that  they 

had  Q 

Q. 

(From  whom  were  you  receiving  documentsl 

that  you 

compiled  for  the  administrative  record? 

A. 

I  think  it  varied.  Oftentimes, 

they  were 

given  to  me  when  we  had  our  meeting 

with  Karen  Dunn  Kelly  or  with  Census.  So, 

oftentimes,  people  would  hand  what  I  believe 

to  be  a  final  version  of  a  document .)  So,  fori 

flnstance , 

the  Department  of  Justice  letter  in 

early  January  was  one  that  a  hard  copy  was  given 
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to  me  to  keep,  so  it  varied. 

Q.  Were  all  documents  that  you  compiled 
for  the  administrative  record  hard  copy 

documents  ? 

A.  Most  of  them,  but  not  all  of  them. 

Q.  The  documents  that  were  not  hard  copy 
documents,  -- 

A.  Mm-hmm. 

Q.  --  did  you  have  them  saved  on  your 
computer? 

A.  Mm-hmm.  I  believe  so. 

Q.  And  from  whom  did  you  receive 
electronic  copies  of  documents  for  the 

administrative  record? 

MS.  BAILEY:  Objection;  vague. 

THE  WITNESS:  I  don't  know. 

BY  MR.  ADAMS: 

Q.  When  people  provided  you  with  various 
documents,  did  anyone  indicate,  this  is  a 

document  that  should  be  part  of  the 

administrative  record? 

A.  No. 

Q.  You  decided  which  documents  should 
be  part  of  the  administrative  record? 

MS.  BAILEY:  Objection. 
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Mischaracterizes  witness's  previous  testimony. 

THE  WITNESS:  No,  I  would  just  hold  on 
to  documents  that  people  would  give  me  when  it 

came  to  Department  of  Justice's  inquiry. 

BY  MR .  ADAMS : 

Q.  Did  you  consider  all  documents  that 
you  received  related  to  the  Department  of 
Justice's  inquiry  to  be  part  of  the 

administrative  record? 

A .  I  don ' t  know . 

MS.  BAILEY:  Objection;  vague. 

THE  WITNESS:  Sorry|| 

BY  MR .  ADAMS : 

Q.  Part  of  the  certification  says  that 
it  was  based  on  your  personal  review  of  the 

documents  comprising  the  administrative  record. 
A.  Personal  involvement  -- 
Q.  I  base  this  -- 

A.  --  and  the  compilation  and  review  of 
the  documents? 

Q.  Yes. 

A .  Mm - hmm . 

Q.  So  how  did  you  review  the  documents 
comprising  the  administrative  record? 

A.  Sure. 
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Counsel's  office  had  asked  if  I  would 
sign  this  document  that  contained  information 

about  the  Secretary's  decision  to  consider  the 

citizenship  question,  and  so  it  was  a  massive 

electronic  file  of  documents.  And  I  went 
through  each  and  every  one  of  them  and  I 

looked  at  them,  and  that's  what  I  reviewed  § 

Q.  The  compilation  of  documents  that  you 
reviewed,  did  you  create  that  compilation  of 

documents? 

A.  I  didn't  create  it.  I  had  --  it  was 
--  most  of  them  were  documents  that  were  given 
to  me  that  I  had  in  hard  copy|| 

Q.  Mm-hmm. 

A.  And  it  looked  like  most  --  it 
looked  like  counsel's  office  had  scanned  them 
individual  iy  and  had  saved  them,  and  that  was 

part  of  the  administrative  record. 

Q.  From  whom  did  you  receive  the 
compilation  of  documents  that  you  reviewed? 

A.  I  can't  remember.  It  was  from  one 
of  the  attorneys  in  General  Counsel's  office. 

Q.  Did  you  select  the  documents  that  were 
part  of  that  compilation? 

A.  I  did  not  select  the  documents.  I 
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held  on  to  the  documents  that  were  given  to  me. 

Q.  Do  you  know  who  selected  the  documents 
that  were  part  of  that  compilation? 

A.  I  do  not  know. 

Q.  Did  anyone  ask  you  which  documents 
ought  to  be  part  of  the  compilation? 

A.  No. 

Q.  Did  you  have  any  say  whatsoever  in 
determining  the  content  of  that  compilation? 

A.  No. 

MS.  BAILEY:  Objection;  vague. 

Confusing . 


MR.  ADAMS:  I'd  like  to  show  you 

what's  been  marked  as  Exhibit  Number  30. 

(Deposition  Exhibit  No.  30,  a  document 
Bates  Numbered  001321,  was  marked.) 

THE  WITNESS:  Okay. 

BY  MR .  ADAMS : 


Q.  Are  you  familiar  with  this  document? 

A.  This  is  the  first  time  I'm  seeing  this 

document . 

Q.  You've  never  seen  this  document 
before? 


A.  I  have  not  seen  this  document. 

Q.  To  your  knowledge,  have  you  seen  any 
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MR.  RAINES:  No. 

MS.  BAILEY:  Okay.  I  have  a  couple  of 


redirect  questions,  please. 

MR.  RAINES:  No. 

EXAMINATION 

BY  MS  .  BAILEY  :| 

Ql 

You  spoke  earlier  about  Exhibit  29,  -- 

A. 

Mm-hmm|| 

Qi 

--  which  is  the  certification  to  the 

admini  --  administrative  record  produced  in  this 


litigation? 


A. 

Q. 

Yes  . 

I  think  you  testified 

that  this 

--  that  the  designation  of  documents  compiled 

was  given  to  you  by  the  Office  of  General) 

Counsel ; 

is  that  correct? 

A. 

Correct . 

Qi 

Okayi  And  is  it  your 

understanding! 

that  attorneys  within  the  Office 

of  GeneraE 

Counsel  worked  on  compiling  that 

designation?  1 

A. 

Yes  . 

Qi 

Have  you  worked  on  -- 

have  you 

certified  an  administrative  record  in  other 

litigation? 

A.  No. 
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Q.  And  did  you  familiarize  yourself  with 


the  documents  selected  before  certifying  the 

record? 

A| 

I  looked  at  the  documents  at  the 

General 

Counsel's  Office  provided  prior  to 

signing|| 

MS.  BAILEY:  Thank  you.  That's  all  I 

have  . 


FURTHER  EXAMINATION 


BY  MR .  ADAMS : 

Q.  Did  you  make  an  independent 
determination  that  the  compilation  you  received 
was  complete? 

A.  No. 

MR.  ADAMS:  I  have  no  further 

questions . 

MS.  BAILEY:  And,  I'm  sorry.  I  forgot 
one .  I'm  sorry . 

FURTHER  EXAMINATION 


BY  MS.  BAILEY: 

Q.  Do  you  have  an  understanding 
as  to  whether  individuals  who  worked  on  the 
citizenship  question  inquiry  for  Secretary  Ross 
were  consulted  as  far  as  providing  potential 
documents  for  the  record  before  that 
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certification  was  compiled? 

A.  One  more  time.  I  apologize. 

Q.  Do  you  have  an  understanding  as  to 
whether  --  in  the  designation  of  the  documents 
compiled  for  the  administrative  record,  whether 
individuals  who  had  worked  on  the  potential 

reinstatement  of  the  citizenship  question  were 
consulted  in  order  to  gather  documents  to  be 
compiled  for  that  record? 

A.  Yes.  That  was  my  understanding. 

Q.  And  do  you  have  any  knowledge  as  to 
whether  it  is  customary  to  have  an  attorney  or 
to  have  a  person  serving  in  a  nonlegal  role 

certify  an  administrative  record  within  the 
agency? 

A.  That's  my  understanding. 

MR.  ADAMS:  I  have  no  further 

questions . 

MS.  BAILEY:  Thank  you. 

THE  VIDEOGRAPHER :  We  are  off  the 

record  at  3:09  p.m.,  and  this  concludes  today's 
testimony  given  by  Sahra  Park-Su.  The  total 
number  of  media  units  was  five  and  will  be 
retained  by  Veritext  Legal  Solutions. 

(Deposition  concluded  --  3:09  p.m.) 
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ACKNOWLEDGMENT  OF  DEPONENT 

I, _ ,  do 

hereby  certify  that  I  have  read  the  foregoing 
pages  and  that  the  same  is  a  correct 
transcription  of  the  answers  given  by 
me  to  the  questions  therein  propounded, 
except  for  the  corrections  or  changes  in  form 
or  substance,  if  any,  noted  in  the  attached 
Errata  Sheet . 


DATE  SIGNATURE 


Subscribed  and  sworn  to  before  me  this 

day  of _ ,  2  0 


My  commission  expires: 


Notary  Public 


Job  No.  PA3  0  722  2  7 
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UNITED  STATES  DISTRICT  COURT 
SOUTHERN  DISTRICT  OF  NEW  YORK 
Case  No.  1  :  1 8  -  CF -  0  5  0  2  5  - JMF 

- x 

NEW  YORK  IMMIGRATION  COALITION,  ET  AL  .  , 


Plaintiffs , 


-  against  - 


Global 
obj  ection : 
401,  403 


UNITED  STATES  DEPARTMENT  OF  COMMERCE, 
ET  AL . , 

Defendants  . 

- x 

Augu  s  t  2  4,  2  0  1  8 

9:07  a . m . 


Videotaped  Deposition  of  WENDY 
TERAMOTO,  taken  by  Plaintiffs,  pursuant  to 

Notice,  held  at  the  offices  of  Arnold  & 

Porter  Kaye  Scholer  LLP,  250  West  55th 

Street,  New  York,  New  York,  before  Todd 

DeSimone,  a  Registered  Professional 

Reporter  and  Notary  Public  of  the  State  of 

New  York. 

VERITEXT  LEGAL  SOLUTIONS 
MID-ATLANTIC  REGION 
1250  Eye  Street  NW  -  Suite  350 
Washington,  D.C.  20005 
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APPEARANCES: 

ARNOLD  &  PORTER  KAYE  SCHOLER  LLP 


Attorneys  for  New  York  Immigration 

Coalition,  CASA  De  Maryland, 
American-Arab  Anti-Discrimination 
Committee,  ADC  Research  Institute 
Make  the  Road  New  York 
BY:  DAVID  GERSCH,  ESQ. 

DYLAN  SCOT  YOUNG,  ESQ. 

CHASE  R.  RAINES,  ESQ.  (Via  Phone) 


AMERICAN  CIVIL  LIBERTIES  UNION 


New  York  Immigration 


COVINGTON  &  BURLINGTON  LLP 


Attorneys  for  Kravitz  Plaintiffs 
BY:  DANIEL  T.  GRANT,  ESQ. 


DANIELS  WOLIVER  KELLEY 
115  Pine  Avenue 
Suite  500 

Long  Beach,  California  90802 

Attorneys  for  Los  Angeles  Unified 
School  District 

BY:  KEITH  YEOMANS,  ESQ.  (Via  Phone) 

kyeomans@dwkesq . com 


Attorneys  for 
Coalition 

BY :  DALE  HO ,  ESQ. 
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APPEARANCES:  (Continued) 

MALDE  F 


Attorneys  for  LUPE  Plaintiffs 
BY:  DENISE  HULETT,  ESQ. 


ASIAN  AMERICANS  ADVANCING  JUSTICE 


Attorneys  for  LUPE  Plaintiffs 
BY:  NIYATI  SHAH,  ESQ.  (Via  Phone) 


MANATT,  PHELPS  &  PHILLIPS  LLP 


Attorneys  for  City  of  San  Jose  &  Black 
Alliance  for  Just  Immigration 
BY:  ANDREW  CASE,  ESQ. 


LAWYERS  COMMITTEE  FOR  CIVIL 
RIGHTS  UNDER  LAW 


Attorneys  for  City  of  San  Jose  &  Black 
Alliance  for  Just  Immigration 
BY:  EZRA  ROSENBERG,  ESQ. 
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APPEARANCES:  (Continued) 

STATE  OF  CALIFORNIA 

DEPARTMENT  OF  JUSTICE 
OFFICE  OF  THE  ATTORNEY  GENERAL 
1300  I  Street 
P.O.  Box  944255 

Sacramento,  California  94244 

Attorneys  for  State  of  California 

BY:  GABRIELLE  BOUTIN,  ESQ. 

gabrielle . boutin@doj . ca . gov 
MATTHEW  WISE,  ESQ.  (Via  Phone) 

rnatthew  .  wise@doj  .ca.gov 

STATE  OF  NEW  YORK 

OFFICE  OF  THE  ATTORNEY  GENERAL 


Attorneys  for  State  of  New  York 
BY:  ELENA  GOLDSTEIN,  ESQ. 


U.S.  DEPARTMENT  OF  JUSTICE 

20  Massachusetts  Avenue 
Washington,  D.C.  20530 

Attorneys  for  Defendants 
BY:  CARLOTTA  WELLS,  ESQ. 

carlotta . wells@usdoj .gov 
KATE  BAILEY ,  ESQ  . 
ka t e  . ba i 1 ey@u s do j  .gov 
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APPEARANCES:  (Continued) 

U.S.  DEPARTMENT  OF  COMMERCE 
1401  Constitution  Avenue,  NW 
Washington,  D.C.  20230 

Attorneys  for  Defendants 
BY:  MICHAEL  J.  WALSH,  JR.,  ESQ. 

mwalsh@doc . gov 
DAVID  M.S.  DEWHIRST,  ESQ. 
ddewhirst@doc . gov 


ALSO  PRESENT: 

CARLOS  KING,  Videographer 
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THE  VIDEOGRAPHER :  Good  morning. 
We  are  going  on  the  record  at  9:07  a.m.  on 
August  24th,  2018. 

Please  note  that  the 

microphones  are  sensitive  and  may  pick  up 
whispering,  private  conversations  and 
cellular  interference.  Please  turn  off  all 
cell  phones  or  place  them  away  from  the 
microphones  as  they  can  interfere  with  the 
deposition  audio.  Audio  and  video 
recording  will  continue  to  take  place 
unless  all  parties  agree  to  go  off  the 
record . 

This  is  media  unit  number  one 
of  the  v i d e o - r e c o r d e d  deposition  of  Wendy 
Teramoto  taken  by  counsel  for  plaintiffs  in 
the  matter  of  New  York  Immigration 
Coalition,  et  al . ,  versus  United  States 
Department  of  Commerce,  et  al.,  filed  in 
the  United  States  District  Court,  Southern 
District  of  New  York,  case  number 
1  :  1  8  -  C F -  0  5  0  2  5  - JM F  .  This  deposition  is 
being  held  at  the  offices  of  Arnold  & 

Porter  located  at  250  West  55th  Street,  New 
York,  New  York. 
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My  name  is  Carlos  King  from  the 
firm  of  Veritext  and  I  am  the  v i d e o g r ap h e r . 
The  court  reporter  is  Todd  DeSimone  also 
from  Veritext.  I'm  not  authorized  to 
administer  an  oath,  I'm  not  related  to  any 
party  in  this  action,  nor  am  I  financially 
interested  in  the  outcome. 

All  appearances  will  be  noted 
on  the  steno  record.  Will  the  court 

reporter  please  swear  in  the  witness. 

*  *  * 

WENDY  TERAMOTO, 

called  as  a  witness,  having  been  first  duly 
sworn,  was  examined  and  testified 
as  follows: 

EXAMINATION  BY  MR.  GERSCH: 

Q.  Please  state  your  name  and  work 

address . 

A.  My  name  is  Wendy  Teramoto  and  I 

work  at  the  Department  of  Commerce  in 
Washington . 

Q.  Do  you  do  your  work  in 

Washington  D.C.? 

A .  Yes,  sir. 

Q.  And  how  are  you  employed  at  the 
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Department  of  Commerce?  What  is  your 
position  or  title? 

A.  I  am  the  chief  of  staff  and 

senior  advisor. 

Q.  And  for  how  long  have  you  held 

that  position? 

A.  Just  about  a  year. 

Q.  Let's  go  back  a  little.  I  want 

to  get  some  background  first  and  then  we 
will  move  forward. 

I  understand  that  you  graduated 
from  the  University  of  Colorado  at  Boulder; 


that 

right? 

A  . 

Yes,  sir. 

Q  • 

In  1996? 

A  . 

Yes,  sir. 

Q  ■ 

With  a  degree  in  accounting 

A  . 

Yes,  sir. 

Q  ■ 

And  graduated  with 

honors  ? 

A  . 

Yes,  sir. 

Q  ■ 

You  are  a  founding 

partner 

Ross 

&  Company  in  2000? 

A  . 

I  believe  it  was  2000,  yes, 

sir. 

Q.  What  did  you  do  between 
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A.  Well,  she  did  not  work  at  WL 

Ross  &  Co. ,  but  she  had  worked  at  Invesco 

and  Invesco  purchased  WL  Ross  &  Co. 

Q.  Other  than  yourself  --  and  I 

take  it  Under  Secretary  Kelley  would  have 

known  Secretary  Ross  from  that  context? 

A .  Sure. 

Q.  Other  than  yourself  and  Under 

Secretary  Kelley,  is  there  anyone  else  at 
the  Commerce  Department  now  in  a  senior 

position  who  has  had  a  prior  relationship 

with  Secretary  Ross? 

MS.  WELLS:  I  object  to  the 

form. 


A.  I  mean,  not  to  my  knowledge, 

but  when  you  say  prior  relationship,  I 

mean,  the  Secretary  knows  a  lot  of  people, 

so  if  he  had  known  somebody  and  met 

somebody  at  some  other  gathering  ten  years 

ago  and  they  happened  to  now  work  at 

Commerce,  sir,  I  just  --  I  don't  know. 

Q.  I  understand. 

To  the  --  I'm  just  thinking 

I  can't  think  of  anybody  now. 

All  right.  When  did  you  first 


A  . 

through . 

Q. 
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hear  about  the  notion  of  adding  a  question 
about  citizenship  to  the  census? 

A.  I  just  don't  remember. 

Q.  Is  there  any  way  you  would  be 

able  to  date  that? 

A.  No  . 

Q.  Is  there  any  kind  of  document 

that  you  remember  as  --  well,  withdrawn. 

How  did  you  first  hear  about 
the  notion  of  adding  a  citizenship  question 
to  the  census? 

A.  I  don't  remember. 

Q.  Would  that  be  reflected  in  any 

documents? 

A.  Not  that  I  would  be  aware  of. 

MR.  GERSCH:  Let's  mark  as 

Teramoto  Exhibit  1  a  document  Bates  stamped 
13  2  1. 

(Teramoto  Exhibit  1  marked  for 
identification. ) 

Q.  I  have  handed  the  witness  an 

exhibit  marked  Teramoto  Exhibit  1  titled 
The  Supplemental  Memorandum  of  Secretary  of 
Commerce  Wilbur  Ross  Regarding  the 
Administrative  Record  in  Census  Litigation. 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-9  Filed  01/07/19  Page  14  of  118 


1 

2 

3 

4 

5 

6 

7 

8 
9 

1  0 
1  1 
1  2 
1  3 

1  4 

15 

16 

17 

18 

19 

20 

2  1 
2  2 
2  3 
2  4 
2  5 


Page  26 

The  second  thing  that  was 
talked  about  a  lot  was  how  is  the  Census 
Department  going  to  be  able  to  ramp  up  the 

employment  of  I  believe  it  is  half  a 
million  people  over  a  very  short  amount  of 
time  and  how  are  we  going  to  do  that 
effectively.  And  then,  you  know,  what  do 
you  do  to  ensure  that  there  is  the  most 

accurate  count. 

I  mean,  those  are  the  themes. 

I  don't  remember  specifically  the  question 
that  you  are  talking  about. 

Q.  You  don't  remember  the  --  well, 

wit  hdr awn . 

Do  you  remember  that  there  was 
a  time  when  the  question  of  adding  a 

citizenship  question  to  the  census  came  up? 

MS.  WELLS:  I  object  to  form. 

A.  I  don't  remember  a  specific 

conversation  or  meeting  where  it  came  up. 

And  I  should  also  tell  you, 

sir,  you  know,  I  was  not  --  I  was  not 
involved  in  most  of  the  census  meetings  at 

all.  I  mean,  you  know,  when  you  look  at 
Commerce,  some  of  the  departments  that  we 
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have  are  extremely  scientific  and 
technical.  NOAA  is  one  of  them  and  Census 
is  another  one.  So,  you  know,  I  was  not 
involved  in  those  areas. 

Q.  Did  you  have  any  responsibility 

or  did  you  undertake  to  do  anything  with 
respect  to  getting  the  citizenship  question 
on  the  census? 

A.  I'm  not  sure  what  you  mean  by 

any  responsibility. 

Q.  Did  you  undertake  any  tasks 

related  to  trying  to  get  a  citizenship 
question  put  on  the  census? 

A.  Did  I  personally?  No. 

Q.  None  whatsoever? 

A.  Did  I  ever  --  I  guess  I'm  a 

little  confused.  You  are  asking  if  I  did 
anything  for  the  citizenship  question? 

Q.  I'm  asking  if  you  did  anything 

to  try  and  help  get  a  citizenship  question 

put  on  the  census. 

A.  No  . 

MR.  GERSCH:  Let's  mark 

Teramoto  Exhibit  2. 

Counsel,  this  is  a  two-page 
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document.  The  second  page,  for  reasons  I 

don't  understand,  are  blank.  I  propose 

only  to  mark  the  first  page,  unless  you 

ob  j  e  c  t  . 

MS.  WELLS:  No  objection. 

(Teramoto  Exhibit  2  marked  for 

identification. ) 

Q.  For  the  record,  this  is  Bates 

stamped  3699.  It  is  an  e-mail  thread,  the 

(101 

top  one  of  which  states  that  it  is  from 

18 

Secretary  Ross  sent  May  2nd,  2017  to  Wendy 

121 

Teramoto,  "Re:  Census." 

(131 

Take  a  moment  to  read  this,  I 

8i) 

think  most  of  it  is  blacked  out,  and  let  me 

151 

know  when  you've  had  a  chance  to  do  that. 

(161 

(Witness  perusing  document.) 

(17 

A .  Okay . 

(3-81 

Q.  Ms.  Teramoto,  let  me  direct  you 

1.191 

to  the  middle  of  the  document  where  it  says 

201 

"Begin  Forwarded  Message:  From:  Alexander, 

2  11 

Brooke,  To:  Wendy  Teramoto." 

221 

Do  you  see  that? 

231 

A.  Uh-huh.  Yes,  sir. 

241 

Q.  So  this  appears  that  she  is 

251 

forwarding  a  message,  and  then  the  message 
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that  she  appears  to  be  forwarding  is  headed 
Original  Message  from  Wilbur  Ross  to  Earl 
Comstock  and  Ellen  Herbst. 

You  see  that,  right? 

A.  Correct.  I'm  not  on  the 

original  e-mail. 

Q.  Correct. 

And  then  Secretary  Ross  has 

written  "Worst  of  all,  they  emphasize  they 
have  settled  with  Congress  on  the  questions 
to  be  asked.  I  am  mystified  why  nothing 
have  been  done  in  response  to  my  months  old 
request  that  we  include  the  citizenship 
question.  Why  not?" 

All  right,  this  question 
appears  to  have  been  forwarded  to  you  May 


2nd,  2017.  Do  you  remember  that? 


A. 

I  don't  --  I  don't  remember 

receivin 

g  (i  t  | 

Ql 

Do  you  deny  receiving  it? 

A| 

N°| 

Ql 

And  then  above  the  forwarding 

part,  there  is  a  message  that  says  "Wendy 


Teramoto  wrote:  I  continue  to  talk 

frequently  with  Marc  Neumann  and  we  often 
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have  dinner  together.  He  will  not  leave 
les,  but  is  in  love  with  the  census  and 
talks  about  it  nonstop.  Do  you  want  me  to 

set  up  another  meeting?  Let  me  know  if  you 

want  to  have  a  drink  or  get  together  over 
the  weekend." 

Then  Secretary  Ross  has  written 
in  response  to  you,  "Let's  try  to  stick  him 
in  there  for  a  few  days  to  fact-find." 

Do  you  see  that? 

A .  Yes,  sir. 

Q.  So  you  would  have  received  this 

at  the  beginning  of  May,  and  the  message 
that  is  forwarded  to  you  has  Secretary  Ross 

complaining  that  nothing  has  been  done  in 
response  to  his  months-old  request  that  we 
include  a  citizenship  question. 

Does  this  help  you  remember 
that  you  had  some  involvement  in  getting 

the  citizenship  question  on  the  census? 

A.  NO  . 

MS.  WELLS:  Objection  to  form. 

A.  Well,  wait  a  minute.  First  of 

all,  this  is  --  this  is  two  sentences  out 
of  an  e-mail  that  I  have  no  idea  what  else 
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was  said.  It  is  titled  Census. 

So  this  has  --  I  mean,  just 
because,  you  know,  for  you  to  imply  that 
because  I  had  suggested  he  set  up  a  meeting 
or  talk  to  somebody  who  worked  on  the 
transition  team  for  census  has  nothing  to 
do  with,  in  my  eyes,  the  citizenship 
question.  It  has  to  do  with  the  census  as 

a  whole. 

Q.  Ms.  Teramoto,  you  started 

earlier  in  your  answer  referencing  that 
there  were  things  in  the  message  that  you 
can't  read. 

Do  you  understand  that  it  is 
the  government  lawyers  who  have  blocked 
that  information  out? 

A.  Between  all  the  lawyers,  I 

mean,  you  know,  it's  not  --  I'm  not  part  of 
the  process  of  what  is  shown  or  what's  not. 
I  know  that  they  follow  the  rules  and 

regulations  of  what  they  are  supposed  to 
do  . 

Q.  My  question  is,  do  you 

understand  that  it  is  the  government 
lawyers  who  have  blocked  that  information 
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out  that  you  say  you  can't  read  on  here? 

A.  If  that's  what  you  are  telling 

me,  I  have  no  reason  to  believe  that  it's 
not  true. 

Q.  All  right.  When  Secretary  Ross 

says  "I'm  mystified  why  nothing  have  been 
done  in  response  to  my  months  old  request," 
why  did  Secretary  Ross  request  as  of 
several  months  apparently  before  May  2nd, 
2017,  why  did  he  request  that  a  citizenship 
question  be  included  on  the  census? 

A.  I  have  no  idea.  I  mean,  as  you 

have  correctly  pointed  out,  this  was  in 
May.  I  didn't  write  the  e-mail  and  I 
wasn't  even  --  he  didn't  even  send  it  to 
me  . 


Q.  I  take  it  your  testimony  is 

that  Secretary  Ross  never  told  you  the 
reason  that  he  made  such  a  request? 


A. 

I  have  never  asked. 

Q-) 

That's  not  my  question.  Did  he 

ever  tell  y 

ou? 

M 

No  . 

Q-l 

Did  you  ever  learn  to  whom  he 

made  that  request? 
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A.  Of  what? 

Q.  The  request  to  add  a 

citizenship  question. 

MS.  WELLS:  I  object  to  form. 

A.  I  guess  I'm  confused.  Can  you 

please  repeat  the  question? 

Q.  Certainly. 

He  says  he  "made  a  months  old 
request  that  we  include  a  citizenship 
question. "  Did  you  ever  learn  to  whom  he 

made  the  request? 

A.  I  have  no  idea. 

Q.  All  right.  So  this  is 

forwarded  to  you  by  Brook  Alexander,  and 
you  respond  by  saying  that  you  talk 
frequently  with  Marc  Neumann  and  asking  if 
the  Secretary  wants  to  meet  with  him. 

Who  is  Marc  Neumann? 

A.  So  Marc  Neumann  was  somebody 

that  I  met  on  the  transition  team  who  had 
worked  at  Census  before. 

Q.  And  did  you  discuss  the 

citizenship  question  with  Marc  Neumann? 

A.  Did  I? 

Q.  Yes. 
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A. 

Not  that  I  remember. 

Qi 

And)  |  9 

A. 

Again,  a  lot  of  the  < 

focus  was  on  the  budget  and  how  are  you 
going  to  properly  ramp  up  half  a  million 
employees  in  such  a  short  amount  of  time. 

Q.  When  Secretary  Ross  says  "Let's 

try  to  stick  him  in  there  for  a  few  days  to 

fact-find,"  did  you  do  that? 

A.  I  believe  so,  but  I  don't  --  I 

believe  I  did,  but  I  don't  remember  when. 


Q  ■ 

Okay 

And  when  you 

say 

you 

believe 

you  did, 

wha  t  is  it  that 

you 

had 

him  do  ? 

Did  you 

have  him  go  down  to 

the 

Census 

Bureau? 

A  . 

Have 

who  go  down  ? 

Q  ■ 

M  r  . 

N  eumann . 

A  . 

No  . 

Q  ■ 

When 

it  says  "Let's 

try 

t  o 

stick  him  in  there  a  few  days  to 

fact-find,"  who  is  the  "him"? 

A.  I  mean,  I  didn't  write  the 

e-mail.  If  you  want  me  to  guess. 

Q.  This  is  from  the  Secretary  to 
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but  it  was  --  I  believe  it  was  right  at  the 
end  of  July  of  2017. 

Q.  Did  you  ever  speak  with  Marc 

Neumann  about  the  citizenship  question? 

A.  Not  that  I  remember. 

Q.  You  are  still  chief  of  staff 

today,  correct? 

A.  As  far  as  I  know,  sir. 

Q.  Let's  mark  another  document. 

Let's  have  this  marked  as  Teramoto  Exhibit 
No.  3.  It  is  a  two-page  document,  763  and 
76  4  . 

(Teramoto  Exhibit  3  marked  for 
identification. ) 

A.  Is  this  the  entire  e-mail,  sir? 

Q.  That's  what  has  been  produced 

to  us. 


A.  Okay.  Would  you  like  me  to 

read  it,  sir? 

Q.  I'm  going  to  ask  you  a  question 

about  it,  and  at  that  point  I  would  say 
read  it  to  the  extent  you  need  to  read  it 

to  answer  the  question. 

A  .  Okay . 

Q.  So  this  is  an  e-mail  chain, 
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1 

of  State  of 

Kan  s  as,  have 

you  heard  that 

2 

before? 

3 

A  . 

Well,  I  just 

read  it 

right 

4 

here. 

5 

Q  • 

So  you  would 

have  known  that 

6 

back  in  the 

day  ? 

7 

A  . 

No  . 

8 

Q  • 

All  right. 

So  Kris 

Kobach 

9 

writes  an  e 

-mail  to  you, 

if  you 

look  down 

1  0 

that  first 

page,  July  21 

,  2017, 

he  writes 

1  1 

"Wendy,  nice  meeting  you 

on  the 

phone  this 

1  2 

a  f  t  e  r noon . 

Below  is  the 

e-mail 

I  sent  to 

1  3 

Secretary  Ross" 

1  4 

A  . 

Sir,  can  I  read  the 

whole 

1  5 

e-mail,  please? 

1  6 

Q  ■ 

Sure. 

1  7 

A  . 

Thank  you . 

1  8 

(Witness  perusing  document.) 

1  9 

A  . 

Okay  . 

20 

21 

22 

23 

24 

25 


Q.  All  right.  So  there  is  an 

e-mail  from  Kris  Kobach  to  you,  July  21,  in 

which  he  says  --  he  references  meeting  you 
on  the  phone  this  afternoon. 

Do  you  recall  speaking  with 

Kris  Kob  a  c  h  ? 
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A.  Not  at  all. 

Q.  You  don't  deny  speaking  with 

him? 


A.  I  think  you  asked  me  if  I 

remember.  I  don't  remember  talking  to  him. 
Q.  This  is  a  different  question. 

You  don't  deny  speaking  with 


him? 


A.  Given  this  e-mail,  I  would 

assume  that  I  spoke  to  him,  but  I  don't 

remember  ever  speaking  to  him. 

Q.  All  right.  And  he  asks  -- 

wi t hdrawn . 


He  says  that  he  had  sent  an 

e-mail  to  Secretary  Ross  and  he  attaches  it 

here.  You  see  that,  correct? 

A.  Well,  I  see  his  e-mail  to  me 

says  "Below  is  the  e-mail  that  I  sent  to 
Secretary  Ross." 

Q.  Okay. 

A.  So  I  assume  however  this  is 

produced,  it  would  have  been  this  e-mail. 

Q.  All  right.  And  one  of  the 

things  that  the  e-mail  that  Kris  Kobach 

forwards  to  you,  one  of  the  things  in  it  is 
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the  statement  "It  is  essential  that  one 
simple  question  be  added  to  the  upcoming 
2020  census,"  that's  the  first  sentence  of 
the  second  paragraph  of  this  forwarded 
e-mail;  do  you  see  that? 

A.  The  second  --  the  first 

sentence  of  the  second  paragraph  that  Kris 
Kobach  sent  to,  I  believe  it  is  Secretary 

Ross,  but  I  can't  say  his  --  there  is  no 

e-mail  address  --  says  "It  is  essential 
that  one  simple  question  be  added  to  the 
upcoming  2020  census." 

Q.  All  right.  When  you  spoke  with 

Kris  Kobach,  didn't  he  talk  to  you  about 
adding  a  citizenship  question  to  the 
census? 

A.  Again,  I  have  no  recollection 

ever  speaking  to  him. 

Q.  Who  did  you  understand  Kris 

Kobach  to  be  at  the  time? 

A .  I  had  no  i dea . 

Q.  Do  you  typically  set  up 

meetings  with  the  Secretary  or  calls  with 
the  Secretary  to  people  --  with  people  you 
have  no  idea  who  they  are? 
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A.  You  asked  me,  sir,  if  at  the 

time  if  I  knew  who  Kris  Kobach  was,  and  I 
said  I  didn't. 

Q.  Correct.  I  have  asked  you  a 

different  question  now. 

A.  Okay.  Could  you  please  repeat 

it? 

Q.  My  question  is,  would  you 

typically  set  up  a  call  for  the  Secretary 
with  somebody  who  you  didn't  know  anything 
about  who  they  were? 

A .  Well,  no. 

Q.  Why  did  you  do  so  on  this 

occasion? 

A.  Here  it  looks  as  though  he 

forwarded  to  me  and  told  me  who  he  was. 

Q.  Okay.  And  why  did  you  set  up  a 

call  with  him  with  the  Secretary? 

A.  At  this  point  in  time,  I  don't 

remember  . 

Q.  It  had  to  do  with  the 

citizenship  question,  didn't  it? 

A.  He  had  sent  an  e-mail 

requesting  a  call,  and  I  don't  remember, 
well,  it  looks  like  I  set  it  up,  so,  you 
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know  -  - 

Q.  Ms.  Teramoto,  my  question  is 

simply,  the  call  that  you  set  up,  that  was 
for  the  purpose  of  discussing  the 
citizenship  question,  correct? 

A.  It  was  --  I  would  have  set  up 

the  call  because  somebody  had  asked  for  a 
call  with  the  Secretary. 

Q.  Didn't  you  set  it  up  for  the 

Secretary  in  part  because  it  was  about  the 
citizenship  question? 

A.  I  would  have  set  up  the  call 

because  somebody  had  asked  for  the  call 
with  the  Secretary.  It  wouldn't  be 
specifically  because  of  a  certain  question. 

Q.  You  wouldn't  set  up  a  call  for 

anyone  who  asks  for  a  call  with  the 
Secretary,  would  you? 

A.  If  there  is  somebody  who  wants 

to  speak  to  the  Secretary  and  it  seems  like 
it  is  something  that  he  would  want  to  talk 
about,  then  I  would  set  it  up. 

Q.  So  I  take  it  he  would,  in  your 

mind,  he  would  have  wanted  to  talk  about 
the  citizenship  question? 
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A.  I  would  have  set  up  the  call  if 

somebody  like  this  would  have  asked  for  a 
call  with  the  Secretary,  so  if  another 
Secretary  of  State  had  asked  for  some  call 
with  the  Secretary,  I  would  have  tried  to 

facilitate  that. 

Q.  Wouldn't  you  have  told  the 

Secretary  what  the  topic  of  the  call  was? 

MS.  WELLS:  I  object  to  the 

form. 

A.  It  depends. 

Q.  Wouldn't  you  have  told  him  what 

the  topic  of  this  call  was? 

MS.  WELLS:  I  object  to  the 

form. 

A.  Somebody  would  have  told  him 

what  the  topic  was. 

Q.  In  this  time  period,  July  2017, 

and  earlier,  hadn't  you  heard  talk  like 
this  before  that  it  is  essential  that  the 

citizenship  question  be  added  to  the 
census? 

A.  I  don't  remember  anything 

specific . 

Again,  sir,  I  was  not  involved 
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in  the  day-to-day  workings  of  the  census. 

I  think  that's  also  demonstrated  by  the 
fact  that  I  wasn't  --  I  don't  remember  ever 
being  on  this  call,  and  it  doesn't  look 
like  when  I  set  it  up,  I  had  any  intention 

of  being  on  that  call. 

Q.  In  his  e-mail  to  you,  Kris 

Kobach  also  said  that  when  he  spoke  to  the 
Secretary,  he  did  so  at  the  direction  of 
Steve  Bannon. 

Steve  Bannon  worked  in  the 

White  House,  correct? 

A.  Yes. 

Q.  Did  you  ever  talk  to  Steve 

Bannon  about  the  census? 

A .  Never. 

Q.  Did  you  ever  set  up  a  call  for 

the  Secretary  and  Steve  Bannon  about  the 
census? 

A.  No  . 

Q.  Would  there  be  notes  of  the 

Secretary's  conversation  with  Kris  Kobach? 

A.  I  have  no  idea,  sir,  because  I 

wasn't  part  of  that  call. 

Q.  Were  there  --  but  as  his  chief 
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10:01  a.m.  and  this  marks  the  end  of  media 

unit  number  one. 

(Recess  taken.  ) 

THE  VIDEOGRAPHER :  The  time  is 

10:10  a.m.  and  this  begins  media  unit 

numb  e  r  two. 

BY  MR  .  GERS  CH  : 

Q.  Ms.  Teramoto,  you  have  in  front 

of  you  what  has  been  marked  Teramoto 

(101 

Exhibit  4 . 

fill 

My  first  question,  simple  one, 

i.121 

the  top  line  of  this  memo,  I'm  sorry,  this 

(131 

exhibit,  indicates  that  it  is  an  e-mail 

(141 

from  Earl  Comstock  dated  August  16,  2017  to 

it 

you,  CC'd  to  the  Secretary;  is  that 

(161 

correct? 

(I  7) 

A.  So  that's  not  the  original 

C-i 

thread  of  the  e-mail,  right?  The  original 

f- 3) 

e-mail  looks  as  though  it  is  August  11th 

201 

from  Earl  to  --  I  still  can't  see  how  -- 

2  11 

Q.  My  question  was  a  little  bit 

221 

different  . 

231 

A. >  Okay  J 

241 

Q.  My  question  was  simply,  the  top 

251 

part  of  the  e-mail,  the  top  part  of  the 
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exhibit,  I'm  sorry,  the  top  part  of  the 
exhibit  indicates  that  it  is  an  e-mail  from 
Earl  Comstock  to  you  dated  August  16,  2017 

and  CC'd  to  the  Secretary? 

A .  Yeah. 

Q.  And  its  subject  is  Memo  on 

Census  Question,  correct? 

A .  Sure. 

Q.  And  the  e-mail  immediately 


below 

that  is  from  you  to  Mr 

Comstock , 

CC'd 

t  o 

the  Secretary,  also 

on  the  subject 

Memo 

on 

the  Census  Question, 

correct? 

A  . 

From  me  to  Earl, 

correct?  It 

looks 

like  I'm  responding  to 

Q  • 

We  will  get  to  that. 

A  . 

--  an  original  e 

-mail . 

Q  ■ 

Who  is  Earl  Comstock? 

A  . 

So  Earl  Comstock 

is  the  current 

director  of  policy  at  the  Department  of 
Comme  r c  e  . 

Q.  And  what  do  you  understand  his 

responsibility  to  be  in  that  function? 
Actually,  I  withdraw  that. 

Was  he  in  this  position  at  that 
time,  roughly? 
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Q.  All  right.  You  have  read  it. 

You  see,  I  take  it,  that 
Mr.  Comstock  has  written  the  Secretary  that 
he  is  enclosing  a  draft  memo  on  the 

citizenship  question,  and  then  that  e-mail 
has  found  its  way  to  you  because  you  are  on 
this  chain,  correct? 

A.  I  believe  so.  Again,  I  know, 

sir,  it's  not  your  fault,  but  I  find  it 
just  tricky  to  follow  the  e-mail  chains, 

because,  again,  here  we  have  an  e-mail  from 

Earl  Comstock,  and  it's,  you  know, 
addressed  to  the  Secretary,  so  I  assume  he 
e-mailed  it  to  the  Secretary.  I  just  can't 

see  it. 

Q.  All  right.  In  any  event,  you 

respond  to  Mr.  Comstock,  CC  to  the 
Secretary,  that  "Peter  Davidson  and  Karen 
Dunn  Kelley  will  both  be  here  Monday. 

Let's  spend  15  minutes  together  and  sort 
this  out.  W." 

A .  Sure. 

Q.  And  this  is  on  the  memo  on  the 

citizenship  question? 

A  .  Sure. 
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Q.  So  it  appears  that  you  had  some 

involvement  with  the  citizenship  question, 
correct? 

A.  If  setting  up  a  meeting  --  it 

looks  like  I  set  up  a  meeting  for  them.  I 
don't  ever  remember  being  at  that  meeting. 

Q.  All  right,  thank  you  for  that. 

But  it  does  suggest  --  am  I 
reading  it  right  when  it  suggests  that  you 
are  going  to  participate  in  this  meeting? 
"Let's  spend  15  minutes  together  and  sort 
this  out." 

MS.  WELLS:  Objection  to  form. 

A.  NO  . 

Q.  You  don't  read  that  as  saying 

you  would  participate  in  the  meeting? 

MS.  WELLS:  I  object  to  the 

form. 

A.  When  I  say  "let's,"  it  doesn't 

mean  I  always  join  the  meetings.  Let's 
have  the  group  get  together. 

Q.  All  right.  I'm  sorry,  finish 

your  answer. 

A.  I  don't  remember  --  I  don't 

remember  ever  participating  in  this 
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meeting . 

Q  .  If  th  ere  was  such  a  meeting, 

would  you  have  typically  put  it  on  your 
calendar  if  you  were  participating? 

A.  If  there  was  such  a  meeting? 

No,  I  mean,  again,  again,  I  did  not 
participate  in  very  many  census  meetings  at 

all  . 

Q.  Is  it  your  testimony  that  you 

did  not  participate  in  this  meeting? 

A.  My  testimony  is  that  I  don't 

remember  being  in  a  meeting  with  Peter 
Davidson  and  Karen  Dunn  Kelley  specifically 
talking  about  the  census  memo. 

Q.  Do  you  have  an  understanding  as 

to  why  this  is  coming  to  you  if  you  have  no 

involvement  with  the  citizenship  question? 

A.  Sure.  People  CC  me  on  things. 

Q.  Why  are  you  the  one  setting  up 

the  meeting? 

A.  Probably  because  I  said  people 

should  get  together  and  discuss  it. 

Q.  Why  do  they  need  you  to  do 

that?  Why  can't  they  do  that  without  you? 

A.  I  'm  sure  they  can. 
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Q.  You  agree  that  someone  would 

have  had  to  forward  Earl  Comstock's 
original  e-mail  to  the  Secretary  about  this 
to  you  for  you  to  be  setting  up  the 
meeting? 

A.  Somebody  would  have  had  to 

forward  --  I'm  sorry,  can  you  say  that 
again? 

Q.  Yeah.  For  you  to  be  setting  up 

this  meeting  and  for  you  to  have  a  copy  of 
Earl  Comstock's  e-mail  to  the  Secretary 
about  the  citizenship  question  memo, 
someone  would  have  had  to  forward  you  that 
e-mail? 

A.  Sir,  that's  the  exact  thing  I 

was  telling  to  you  earlier,  is  that  the  way 
these  are  laid  out,  I  know  it  is  not  your 
fault,  it  is  just  confusing.  I  don't  know 
if  it  was  forwarded  or  if  I  was  CC'd  on  it. 

And  I  can't  tell,  you  know, 
who  --  I  mean,  it  says  that  it  is  what  Earl 
Comstock  wrote,  but  I  don't  see  who  he  sent 
it  to,  so  I  share  your  frustration. 

Q.  You  don't  deny  getting  a  copy 

of  Earl  Comstock's  e-mail  to  Secretary 
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Ross,  do  you? 

A.  Again,  from  what  I  can  see 

here,  it  looks  as  though  I  was  either 

forwarded  or  CC'd  it.  I  don't  know.  I'm 
guessing  like  you  are,  sir. 

Q.  My  question  was  a  little  more 

specific . 

You  don't  deny  receiving  a  copy 
of  Earl  Comstock's  e-mail  at  the  bottom  of 
that  page  -- 

MS.  WELLS:  I  object  to  the 

form. 

Q.  --  saying  that  he  has  got  a 

memo  for  the  Secretary  about  the 
citizenship  question? 

MS.  WELLS:  Objection  to  form. 

A.  My  best  guess,  sir,  is  that  it 

was  sent  to  my  e-mail. 

Q.  Thank  you. 

Let's  mark  this  as  Teramoto 
Exhibit  No.  5.  It  is  a  two-page  document 

Bates  stamped  1411  and  1412. 

(Teramoto  Exhibit  5  marked  for 
identification. ) 

Q.  All  right.  You  have  in  front 
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of  you  what  has  been  marked  as  Exhibit  5. 

My  first  question  is  going  to 
go  to  what  is  on  the  second  page,  that  is 
the  first  e-mail  in  the  thread,  which  says 
it  is  sent  from  Peter  Davidson  August  29, 
2017,  to  Israel  Hernandez,  Earl  Comstock, 
James  Uthmeier,  CC'd  to  you,  and  it  says 
"The  Secretary  asked  to  set  up  a  briefing 
on  some  of  the  legal  questions  he  is 


concerned  with."  The  subject  is  the 


Census . 

And  it  goes  on. 

Do  you  know  why  this  was  CC'd 

to  you? 

A. 

Sir,  can  I  read  the  e-mail, 

please? 

Q-) 

Sure. 

A. 

Thanks . 

(Witness  perusing  document.) 

A. 

Okay.  Could  you  please  repeat 

your  question,  sir? 

Q.  Do  you  know  why  this  was  CC'd 

to  you? 

A.  Probably  for  situational 

awareness  or  seeing  if  when  he  had  time  on 
his  calendar. 
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Q 

A 


only  CC ' d 
Q  • 

A  . 

Q. 


All  right.  And  then  -- 

Because  this  is,  again,  I  was 
this  isn’t  even  to  me. 

Unde  r  s  t  ood . 

Okay  . 

Then  the  scheduler,  who  at  the 
time,  who  is  Chelsey  Neuhaus,  she  sends 
around  an  e-mail  August  29,  2017,  this  is 

on  the  first  page,  that  says  "Would  one  of 

you  be  able  to  confirm  that  these  are  the 

only  attendees  that  should  be  included  in 

next  Wednesday's  census  briefing." 

Do  you  see  that? 

A .  Yes,  sir. 

Q.  The  first  name  of  the  people  to 


be  included  is  you,  right? 

A .  Yes,  sir. 

Q.  You  participated  in  this 

briefing;  is  that  right? 

A.  Not  that  I'm  aware  of. 

Q.  Do  you  deny  that  you 

participated  in  this  meeting? 

A.  I  don't  remember  attending  this 


meeting.  And  just  so  you  understand,  sir, 
they  usua  lly  include  me  as  an  attendee  for 
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every  single  meeting  of  the  Secretary. 

Many  of  them  I  don't  attend. 

Q.  Okay.  I  understand  you  saying 

that  you  don't  recall. 

My  question  is,  as  you  sit  here 
today,  do  you  deny  attending  this  meeting? 

A.  As  I  sit  here  today,  I  don't 

remember  going  to  this  and  I  highly  doubt 

that  I  went  to  it.  Again,  I  was  not 

involved  in  the  day-to-day  interactions  on 
the  census. 

Q.  And  you  didn't  provide  any 

information  to  the  Secretary  to  assist  him 
in  arriving  at  his  decision  to  add  a 
citizenship  question  to  the  census? 

MS.  WELLS:  I  object  to  the 

form.  Asked  and  answered. 

A.  Again,  you  know,  relating  to 

census,  there  is  an  entire  Census  Bureau, 
so  I  would  have  facilitated  a  meeting,  but 
I  clearly  would  not  be  the  one  to  --  I'm 
not  the  appropriate  person  to  provide 
information  for  him  on  these  types  of 
things . 

Q.  My  question  was  a  little 
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Q.  Sure.  Did  you  provide  any 

info  r ma  t i on  t  o  S  ecretary  Ross  to  assist  him 
in  arriving  at  his  decision  to  add  the 
citizenship  question? 

MS.  WELLS:  I  will  say  asked 

and  answered  again. 

A.  Okay,  thank  you. 

I  certainly  did  not  create  any 
information  to  give  to  the  Secretary 
relating  to  the  citizenship  question. 

Q.  Let's  have  this  marked  as 

Teramoto  Exhibit  6. 

(Teramoto  Exhibit  6  marked  for 
identification. ) 

Q.  For  the  record,  this  is 

Teramoto  Exhibit  6,  Bates  stamped  2519  and 
2520.  At  the  top,  it  is  an  e-mail  from 
Earl  Comstock  to  Wilbur  Ross,  CC'd  Wendy 
Teramoto,  "Re:  IT  Request." 

And  I  will  add  for  the  record 
there  are  seven  lines  of  substantive  text 
in  this  e-mail. 

Ms.  Teramoto,  the  subject  line 
is  "Re:  IT  Request"  and  then  something  is 
blanked  out.  What  is  IT  request?  Does 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-9  Filed  01/07/19  Page  42  of  118 


1 

2 

3 

4 

5 

6 

7 

8 
9 

1  0 
1  1 
1  2 
1  3 
1  4 
1  5 
1  6 
1  7 
1  8 

1  9 

2  0 
21 
22 

23 

24 

25 


Page  65 


e-mail,  I  would  have  been  aware  that  he  was 
asking  about  it. 

Q.  Would  you  read  e-mails  from  the 


Secretary? 

A.  It  depends. 

Q.  Are  there  e-mails  from  the 

Secretary  that  you  choose  not  to  read? 

A.  Sure,  or  that  I  skim. 

Q.  At  the  top,  Mr.  Comstock  says 

"Understood.  Wendy  and  I  are  working  on 

it."  Then  he  says  "On  census,  I  have  a 

meeting  tomorrow  with  Ellen  and  Karen  where 

they  are  supposed  to  have  definitive 
numbers.  I  will  send  you  a  report  on  the 

meeting  and  the  numbers,"  and  he  goes  on. 

When  he  says  "Wendy  and  I  are 

working  on  it,"  do  you  know  what  that 

means  ? 

A.  I  assume  it  is  some  ITA 


request . 

Q.  Did  you  learn  that,  through  the 

course  of  2017,  either  directly  from  the 
Secretary  or  from  other  people  who  worked 

at  Commerce,  that  the  Secretary  was  very 

interested  in  adding  a  census  question  -- 
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I'm  sorry,  a  citizenship  question  to  the 
census? 

MS.  WELLS:  I  object  to  form. 

A.  Did  I  learn  throughout  2017? 

Q.  During  2017. 

A.  It  is  hard  for  me  to  say  very 

interested.  It  clearly  was  a  topic  that 
had  come  up. 

Q.  Did  you  learn  that  it  was  a 

matter  of  importance  for  him? 

A.  I  don't  know  how  to  engage 

matter  of  importance.  There  is  a  lot  of 
things  that  are  important  to  him. 

The  budget  on  census,  I 
remember  that  being  extremely  important  to 
him.  I  remember  -- 

Q.  Wasn't  the  --  I'm  sorry,  go 

ahead . 

A.  --  spending  time  trying  to 

figure  out  how  we  are  going  to  ramp  up  the 
employment  for  census.  I  remember  those. 

Q.  Wasn't  the  citizenship  question 

important  to  Secretary  Ross? 

MS.  WELLS:  I  object  to  the 

form. 
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A.  Again,  I  can't  answer,  sir, 

what  is  or  is  not  important  to  the 
Secretary . 

Q .  Who  could? 

A.  The  Secretary. 

(Teramoto  Exhibit  7  marked  for 
identification. ) 

Q.  Ms.  Teramoto,  I  have  handed  you 

what  has  been  marked  Teramoto  Exhibit  7, 
which  at  the  top  is  a  memo  --  an  e-mail, 
sorry,  from  Earl  Comstock  dated  September 

16,  2017  to  you.  Do  you  see  that? 

A.  Yes,  sir.  Would  you  like  me  to 

read  it? 

Q  .  I n  a  moment  . 

Earl ' s  memo  to  you  says 
"Morning  Wendy:  Here  is  the  memo  I  gave 

SWLR  regarding  my  discussions  with  DOJ. 

Earl  .  " 

I  take  it  SWLR  will  refer  to 
the  Secretary,  Secretary  Wilbur  L.  Ross? 


A. 

Yes ,  sir . 

qB 

And  then  below  that  is  the  memo 

or  e-mail  that  he  sent  to  the  Secretary 
which  is  dated  September  8,  2017  from  Earl 
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Comstock  to  Secretary  Wilbur  Ross,  Census 
Discussions  with  DO J . 

And  let  me  ask  you  to  read  that 
e-mail  there. 

A .  Sure. 

Q.  And  then  I  will  ask  you 

questions  about  it. 

A .  Okay . 

(Witness  perusing  document.) 

Who  is  Eric  Branstad? 

Just  a  minute,  sir. 

(Witness  perusing  document.) 

)  r  r  y  ? 

Who  is  Eric  Branstad? 

Eric  Branstad  used  to  be  the  -- 
I  forgot  his  exact  title.  He  was  --  I 
don't  know  if  he  was  Senior  White  House 
I  think  he  was  the  White  House  liaison,  or 
the  White  House  advisor,  I'm  not  sure,  for 

Comme  r c  e  . 

Q.  Did  he  have  a  role  with  respect 

to  the  citizenship  question? 

A.  Not  that  I'm  aware  of. 

Q.  Mr.  Comstock  --  withdrawn. 

You  understood  that 


A  . 

I  '  m 

Q  - 

Who 

A  . 

Eric 
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Mr.  Comstock  forwarded  this  e-mail  to  you 

on  a  Saturday  because  he  wanted  you  to  have 

background  on  what  was  going  on  with  the 

citizenship  question,  correct? 

MS.  WELLS:  I  object  to  form. 

A.  I  have  no  idea  why  he  sent  it, 

but  he  did  forward  me  his  memo  to  the 

Secretary . 

Q.  Did  you  discuss  --  did  you  have 

(101 

discussions  with  Mr.  Comstock  about  the 

1  • 

citizenship  question  in  connection  with 

i.121 

this  e-mail  or  for  any  reason  on  or  about 

11 

September  16th,  2017? 

(141 

A.  I  don't  believe  so. 

'151 

Q.  And  when  I  say  on  or  about,  I 

il6l 

mean  the  day  before,  the  day  after.  You 

17 

don't  believe  you  had  any  discussions  with 

•  • 

him? 

1  B 

A.  I  don't  believe  I  actually  read 

201 

the  memo . 

2  1) 

Q.  Why  do  you  think  that? 

22 

A.  Because  I  wasn't  involved  with 

231 

the  census. 

241 

Q.  You  had  no  involvement  as  far 

251 

as  you  could  tell? 

Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-9  Filed  01/07/19  Page  47  of  118 


<s 

® 

® 

® 

® 

® 

® 

® 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Page  70 

A.  Very  limited  involvement. 

Q.  Didn't  you  have  involvement  on 

the  citizenship  question  on  or  about 
September  16,  2017,  and  isn't  that  why  he 

is  sending  you  this  e-mail? 

MS.  WELLS:  I  object  to  the 

form. 

A.  No.  Again,  as  I've  said,  I'm 

copied  or  sent  things  for  my  situational 
awareness.  I  don't  know  if  receiving  an 
e-mail  constitutes  being  involved. 

Q.  And  you  did  nothing  with 

respect  to  the  citizenship  question  in  this 
t ime  f  r ame ? 

MS.  WELLS:  Objection,  form, 

asked  and  answered. 

A.  I  don't  remember  receiving  this 

e-mail.  I  don't  remember  reading  this 
e-mail.  And  I  certainly  don't  recall  ever 
having  a  discussion  specifically  on  this 
e-mail  train  with  Earl  Comstock  around 
Sept  e  mb e  r . 

Q.  You  didn't  ask  Mr.  Comstock 

what's  the  latest  on  the  citizenship 
question,  what's  DOJ  doing  on  the 
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citizenship  question,  anything  like  that? 

MS.  WELLS:  I  object  to  form. 

A.  Not  that  I  remember. 

Again,  I'm  CC'd  on  a  lot  of 
things.  Just  because  I  received  the  e-mail 
does  not  mean  that,  A,  I  read  it,  and  B,  I 
then  get  involved  in  it.  There  is  too  much 
stuff  going  on  at  Commerce. 

Q.  Let's  have  this  marked  as 

Teramoto  Exhibit  8. 

(Teramoto  Exhibit  8  marked  for 
identification. ) 

Q.  You  know,  before  I  ask  you  to 

look  at  that  document,  how  did  you  prepare 
for  this  deposition? 

A.  I  met  with  the  lawyers,  who  I 

guess  would  have  gave  me  the  outlines  of 
how  the  depositions  work  in  terms  of,  you 
know,  make  sure  I'm  truthful,  answer  the 
questions  that  you've  asked. 


Q  - 

Were 

you 

shown 

any 

documents? 

A  . 

Sure, 

Q  - 

Were 

you 

shown 

any 

of  the 

documents  that  have  been  marked  as  exhibits 
in  this  case? 
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A  .  Am  I  -  - 

Q.  Are  you  refusing  to  answer  my 

questions  about  the  documents  you  reviewed 

based  on  the  advice  or  instructions  of  your 
counsel?  You  will  want  to  answer  that  yes. 

A.  Yes,  sir.  Thank  you  for  the 

help. 

Q.  All  right.  Let's  turn  to 

Teramoto  Exhibit  No.  8. 

A .  Okay . 

Q.  All  right.  This  is  an  e-mail 

thread  with  five  lines  of  substantive  text. 

Fair  to  say  this  is  an 

introduction  from  John  Gore,  he  is 
introducing  himself  and  asking  if  you  have 

time  for  a  call,  and  you  say  yes? 

(Witness  perusing  document.) 

A.  I'm  sorry,  sir,  I  don't  know  if 

that's  a  question. 

Q.  Yes.  Did  I  summarize  that 

fairly,  John  Gore  writes  you  an  e-mail 
introducing  himself,  he  wants  to  speak  with 

you  and  set  up  a  call  with  you,  and  you  say 
yes? 

A .  Yes,  sir. 
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Q.  Is  this  the  first  time  you 

spoke  to  someone  from  the  Department  of 
Justice? 

MS.  WELLS:  I  object  to  the 

form. 

A.  I  don't  know.  The  only  other 

person  that  I  would  have  --  when  is  this 
September  --  the  Cabinet  Affairs  Director 
generally  holds  a  chief  of  staff  meeting 
either  every  other  week  or  weekly,  so  I  may 
have  met  somebody  who  works  at  Department 
of  Justice  at  that  meeting,  but  --  should  I 


wait 

for  you 

? 

Q  ■ 

No  . 

A  . 

I  may 

have 

met 

somebody  from 

the 

Justice 

Department 

,  but 

it  would  have 

been 

-  -  the 

only 

time 

I  can 

think  of  would 

have 

been  at 

the 

chief 

of  staff  meeting, 

but 

I  don ' t 

remember  a 

name 

• 

Q  • 

This 

call 

that 

you  had  -  - 

wit  hdr awn . 

You  did  have  a  call  with 
Mr.  Gore,  didn't  you? 

MS.  WELLS:  I  object  to  the 

form. 
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A.  I  believe  so,  but  I  don't 

remember  . 

Q.  And  the  call  was  about  the 

citizenship  question,  wasn't  it? 

MS.  WELLS:  I  object  to  form. 

A.  I  don't  remember. 

Q.  Let's  have  this  marked  as 

Exhib i t  9 . 

(Teramoto  Exhibit  9  marked  for 
identification.  ) 

Q.  For  the  record,  Exhibit  9  is  a 

two-page  exhibit  Bates  stamped  2651  and  52, 
the  top  of  which  is  headed  with  an  e-mail 
from  Danielle  Cutrona  to  Wendy  Teramoto, 

"Re:  Call." 

A.  Would  you  like  me  to  read  it, 

sir? 

Q.  Let  me  ask  you  a  question  and 

then  you  can  read  whatever  you  need  to  to 
answer  it. 

Ms.  Teramoto,  you  will  see  at 
the  beginning  of  this  e-mail,  at  the  bottom 
of  2652,  is  Mr.  Gore's  e-mail  introducing 
you,  and  then  at  the  very  bottom  --  and 
there  is  an  e-mail  thread. 
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At  the  very  bottom  of  2651,  he 
says  to  you  "By  this  e-mail,  I  introduce 
you  to  Danielle  Cutrona  from  DO J .  Danielle 
is  the  person  to  connect  with  about  the 
issue  we  discussed  earlier  this  afternoon." 

Take  a  look  at  the  e-mail.  The 
question  I  have  for  you  is,  I  take  it  you 
spoke  with  Acting  Assistant  Attorney 
General  Gore? 

MS.  WELLS:  I'm  going  to  object 

to  the  form. 

(Witness  perusing  document.) 

A.  Okay.  I'm  sorry,  sir,  what  was 

your  question? 

Q.  My  question  was,  I  take  it  you 

spoke  to  Assistant  Attorney  General  Gore? 

MS.  WELLS:  Objection  to  form. 

A.  I  don't  remember  speaking  to 

him  . 

The  e-mail  that  he  sent  to  me 
said  Danielle  is  the  person  to  connect  with 
about  the  issue  we  discussed  earlier  this 
afternoon.  So  I  have  no  reason  to  believe 

that  I  did  not  talk  to  him,  but  I  don't 
remember  speaking  to  him. 
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Page  77 

Q.  Understood.  And  the  issue  that 

you  spoke  with  Assistant  Attorney  General 
Gore  about,  that  was  about  the  citizenship 

issue;  is  that  correct? 

MS.  WELLS:  I  object  to  the 

form. 

A.  Again,  I  don't  remember  --  I 

don't  remember  speaking  to  John  Gore. 

Q.  Higher  up  on  the  page, 

September  17,  2017  at  12:10,  Ms.  Cutrona 

e-mails  you  that  "the  Attorney  General  is 

available  on  his  cell,"  and  then  she  goes 
on  to  say  "the  AG  is  eager  to  assist." 

Wasn't  that  in  connection  with 

the  citizenship  question? 

MS.  WELLS:  I  object  to  the 

form,  lack  of  foundation. 

A.  I  mean,  I  didn't  --  I  didn't 

write  the  e-mail.  You  would  have  to  ask 
Danielle  Cutrona. 

Q.  You  were  the  recipient  of  the 

e-mail;  is  that  correct? 

A.  Well,  it  says  to  me.  Again,  I 

can't  see  how  these  e-mails  are  sent  to, 
but  I  have  no  reason  to  believe  I  didn't 
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receive  this  e-mail. 

Q.  It  says  "Wendy, "  comma,  at  the 

beginning  of  the  e-mail,  right?  You  are 
the  recipient? 

A.  Again,  I  agree  with  you,  I'm  a 

Wendy.  It  is  just  frustrating  that  you 
can't  see  who  is  actually  --  these  are 
addressed  to.  I  have  no  reason  to  believe 
I  didn't  receive  this. 

Q.  All  right.  And  in  this  period 

of  time,  September  18th,  2017,  you  would 

have  been  chief  of  staff  for  the  Secretary 
of  Commerce,  right? 

A.  Yes. 

Q.  And  you  knew  that  the  AG  was 

eager  to  assist  with  respect  to  the 
citizenship  question,  didn't  you? 

MS.  WELLS:  I  object  to  form, 

mi s c ha r a c t e r i z e s  her  testimony. 

A.  You  would  have  to  ask  Danielle 

Cutrona,  because  she  is  the  one  who  wrote 
this  e-mail. 

Q.  Didn't  you  learn  that  the 

Secretary  --  I'm  sorry,  didn't  you  learn 
that  the  Attorney  General  of  the  United 


6  0  2 
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States  wanted  to  assist  with  respect  to  the 
citizenship  question? 

MS.  WELLS:  I  object  to  the 

form,  asked  and  answered. 

A.  Again,  I  didn't  write  the 

e-mail.  I'm  reading  the  exact  same  e-mail 
that  you  ar e  . 

Q.  My  question  has  nothing  to  do 

with  the  e-mail  now. 

Didn't  you  learn  that  the 
Attorney  General  of  the  United  States 
wanted  to  assist  Secretary  Ross  with 
respect  to  adding  a  citizenship  question? 

MS.  WELLS:  I  object  to  form. 

A.  Sir,  I'm  reading  the  same 

e-mail  that  you  are.  I  don't  see  in  here 

that  it  says  the  citizenship  question.  It 
says  "the  AG  is  eager  to  assist."  I  have 
no  idea  what  else  the  Secretary  and  the  AG 
may  or  may  not  have  been  working  on. 

Q.  Ms.  Teramoto,  for  the  third 

time,  my  question  is  not  about  the  e-mail. 

My  question  is,  you  came  to 
learn,  did  you  not,  that  the  Attorney 
General  of  the  United  States  was  interested 
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that. 

Q.  Yesorno. 

A.  Did  I  know  --  I  would  say  -- 

Q.  One  or  the  other. 

A.  Could  you  please  --  could  you 

please  repeat  the  question? 

Q.  Sure.  Whether  or  not  you 

recall  speaking  to  the  Attorney  General, 

you  knew  that  the  Attorney  General  of  the 

10 

United  States  and  Secretary  Ross  were 

a  ii 

working  together  to  add  a  citizenship 

',1  2 1 

question  to  the  census,  didn't  you? 

IB 

MS.  WELLS:  I  object  to  form. 

(141 

A.  I  was  not  part  of  discussions 

15 

between  the  Attorney  General  and  Secretary 

1 1 

Ross. 

l  B 

Q.  Do  you  have  that  understanding 

i  • 

from  any  source? 

MS.  WELLS:  I  object  to  the 

201 

form. 

2  B 

Q.  You've  got  to  answer  that. 

221 

A.  Do  I  have  --  could  you  repeat 

231 

fit,  please?} 

241 

Q.  Yeah.  I  have  been  asking  you 

251 

didn't  you  know  that  Secretary  Ross  and  the 

Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


Case  3:18-cv-01865-RS  Document  154-9  Filed  01/07/19  Page  57  of  118 


© 

© 

0 

0 

0 

0 

0 


10 
1 1 
1  2 
1  3 
1  4 
1  5 
1  6 
1  7 
1  8 
1  9 
20 
21 
22 

23 

24 

25 


Page  83 

Attorney  General  were  working  together  to 
add  a  citizenship  question  to  the  census, 
and  I  understood  you  to  say  that  you  don't 
remember  being  in  discussions  with  them. 

A .  Right  . 

Q.  And  so  my  question  is,  did  you 

learn  this  from  any  source,  whether  you 
were  in  discussions  with  them  or  not? 

A.  I  don't  remember  any  specific 

discussions  from  others. 

Q.  All  right.  At  the  top  of  this 

e-mail  you  say,  in  response  to  Ms.  Cutrona, 

you  say  "They  connected.  Thanks  for  the 
help.  Wendy." 

I  take  it  you  are  saying  the 
Attorney  General  and  the  Secretary  spoke 
with  each  other? 

MS.  WELLS:  I  object  to  form. 

A .  Yes,  sir. 

Q.  And  that  e-mail  is  September 

18th,  2017.  Let's  mark  this  as  Teramoto 

Exhibit  10. 

(Teramoto  Exhibit  10  marked  for 
identification. ) 

Q.  For  the  record,  this  is  an 
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exhibit  Bates  stamped  2528.  It  is  a  single 
page  and  it  is  an  e-mail  from  Wilbur  Ross 
to  Peter  Davidson,  "Subject:  Census." 

It  contains  a  single  line  of 
text  which  reads  as  follows:  "Wendy  and  I 

spoke  with  the  AG  yesterday.  Please  follow 

up  so  we  can  resolve  this  issue  today. 

WLR  .  " 

Didn't  you  and  Secretary  Ross 
speak  to  the  Attorney  General  on  September 
18th,  2017? 

MS.  WELLS:  I  object  to  form. 

A.  I  don't  remember  being  a  part 

of  that  call  at  all. 

Q.  Do  you  deny  being  part  of  the 

call? 

A.  I  said  I  don't  remember  being  a 

part  of  that  call.  I  remember  calls  with 
different  cabinet  members.  I  don't  ever 
remember  being  on  a  call  with  the  AG. 

Q.  Can  you  think  of  any  reason  why 

Mr.  Ross  would  get  this  wrong  just  a  day 

after  the  call? 

MS.  WELLS:  I  object  to  form. 

A.  You  would  have  to  ask  him,  but 
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I  don't  remember  being  on  the  call  with  the 
AG  . 

Q.  Do  you  have  any  reason  to 

believe  Mr.  Ross  would  make  up  the  fact 
that  you  were  on  the  call  with  him  and  the 
Attorney  General  on  or  about  September 
18th,  2017? 

MS.  WELLS:  I  object  to  form. 

A.  You  would  have  to  ask  him. 

Again,  I  don't  remember  being  on  the  call 

with  the  AG. 

Q.  "Him"  being  Secretary  Ross? 

MS.  WELLS:  I  object  to  the 

form. 

A.  I  don't  remember  being  on  a 

call  with  the  AG. 

Q.  You  said  you  will  have  to  ask 

him.  By  "him,"  you  meant  Secretary  Ross, 


A .  Yes,  sir. 

Q.  Okay.  Regardless  of  whether 

you  remember  being  on  the  call,  isn't  it 
true  that  this  call  had  to  do  with  adding  a 
citizenship  question  to  the  census? 

MS.  WELLS:  Objection  to  the 
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A.  Again,  I  wasn't  --  I'm  not  John 

and  I'm  not  Danielle,  so  I  don't  --  I  don't 
know  what  their  conversation  was. 

Q.  Well,  I'm  asking  about  a 

conversation  that  you  had  with  Mr.  Gore. 
Presumably  she  is  referencing  that 
conversation . 

Didn't  you  have  a  discussion 
with  Mr.  Gore  about  what  you  at  Commerce 
needed  them  at  DOJ  to  do? 

MS.  WELLS:  I  object  to  form. 

Q.  Wasn't  that  the  purpose  of  the 

call  with  Mr.  Gore? 

MS.  WELLS:  I  object  to  the 

form. 

A.  I  think  what  I  testified 

earlier  is  I  don't  remember  talking  to  John 

Gore,  and  I  still  don't  remember  talking  to 
John  Gore. 

Q.  Let's  have  this  marked  Teramoto 

Exhibit  11. 

(Teramoto  Exhibit  11  marked  for 
identification.  ) 

Q.  All  right.  For  the  record, 

this  is  a  three-page  exhibit.  It  is  2636 
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through  2638.  It  includes  much  of  the 
e-mail  chain  between  Mr.  Gore, 

Ms.  Teramoto,  and  Ms.  Cutrona  that  we  have 
seen  before. 

My  question  is  going  to  have  to 
do  with  the  e-mail  at  the  very  top  of  this 

chain  in  which  someone  who  the  government 
tells  me  is  you  e-mails  Mr.  Gore  and  says 

"Hi.  AG  and  Sec  spoke.  Please  let  me  know 
when  you  have  a  minute." 

You  understand  that  you  are  the 
sender  of  this  e-mail,  correct? 

A.  I  mean,  I  can't  see  the  address 

either . 

Q.  The  government  has  represented 

that  you  are  the  sender. 

A.  Okay.  Then  okay. 

Q.  Do  you  accept  their 

representation? 

A .  Sure. 

Q.  So  when  you  write  "Hi.  AG  and 

Sec"  --  first  of  all,  Sec  means  Secretary 
Ross,  right? 

A .  Sure. 

Q.  So  "the  Attorney  General  and 
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Secretary  spoke.  Please  let  me  know  when 
you  have  a  minute." 

So  certainly  you  know  that  the 
Attorney  General  Sessions  and  Secretary 

Ross  had  a  conversation  because  you  are 

reporting  that,  correct? 

MS.  WELLS:  I  object  to  the 

form.  But  go  ahead. 

A.  My  e-mail  said  the  AG  and 

Secretary  spoke,  so  I  must  have  known  that 
they  spoke  . 

Q.  And  then  you  say  "Please  let  me 

know  when  you  have  a  minute." 

Did  you  call  --  didn't  you  call 

Assistant  Attorney  General  John  Gore? 

A.  Again,  to  this  day,  again,  I 

don't  ever  remember  speaking  to  him  on  the 
phone . 

Q.  All  right.  But  certainly  as 

the  author  of  this  e-mail,  you  would  read 
this  that  way,  that,  in  other  words,  you 
would  read  this  e-mail  as  saying  you  want  a 

call  with  Assistant  Attorney  General  Gore? 

MS.  WELLS:  Objection  to  form. 

A.  Again,  this  is,  you  know,  an 
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e-mail  from  a  year  ago  that  I'm  reading  to 
you  that  I  must  have  written  saying  "Hi. 

AG  and  Sec  spoke.  Please  let  me  know  when 
you  have  a  minute." 

Q.  Right.  My  question  to  you  is, 

don't  you  understand  that  to  be  a  request 
for  Mr.  Gore  to  speak  with  you  further  or 
request  by  you  saying  you  would  like  to 
speak  with  him  further? 

MS.  WELLS:  I  object  to  form. 

A.  When  I  read  this,  it  would  be, 

you  know,  let  me  know  when  you  have  a 
minute  . 

Q.  So  that  you  can  speak  with  him, 

right  ? 

MS.  WELLS:  I  object  to  form. 

A .  Sure. 

Q.  And  what  did  you  speak  with  him 

about  ? 

A.  Again,  I  don't  ever  remember 

speaking  to  John  Gore. 

Q.  You  get  that  adding  the 

citizenship  question  to  the  census  is  an 

important  matter,  don't  you,  Ms.  Teramoto? 

MS.  WELLS:  I  object  to  the 
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person  to  be  involved  with  census  issues. 

A  .  And  I'm  still  not. 

Q.  I  hear  you  on  that,  which  is 

why  I'm  asking,  so  if  you're  not  the  best 
person  to  be  involved,  why  is  it  that  the 
documents  make  it  seem  like  you  were 
involved  in  speaking  to  the  Assistant 
Attorney  General  of  the  United  States  about 
this,  the  Acting  Assistant  Attorney 
General,  and  the  Attorney  General  of  the 
United  States? 

MS.  WELLS:  I  object  to  form. 

A.  You  are  asking  me.  I  think  you 

have  to  ask  John  Gore  why  he  reached  out  to 
me.  I  can't  answer  why  John  Gore  reached 
out  to  Wendy  Teramoto. 

Q.  Was  someone  in  the  Department 

of  Commerce  the  Secretary's  point  person  on 
the  citizenship  question  in  this  period? 

A.  I  wouldn't  characterize  it  like 

that.  There  was  Karen  Dunn  Kelley,  where 
census  falls  under  her  group,  so  she  would 
have  been  the  point  for  the  census  issues. 

Q.  Do  you  have  an  understanding  as 

to  why  these  calls  don't  go  to  Karen  Dunn 
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it.  You  are  the  chief  of  staff.  You 
certainly  know  that,  right? 

MS.  WELLS:  I  object  to  the 

form. 

A.  I  remember  there  being  some 

discussion.  I  don't  ever  remember  reading 
any  of  the  correspondence. 

Q.  You  remember  that  members  of 

Congress  having  received  this  June  21,  2018 

memorandum  from  Secretary  Ross,  you 
remember  that  they  accused  Secretary  Ross 
of  having  given  them  misleading  testimony; 
is  that  right? 

MS.  WELLS:  I  object  to  the 

form. 

A.  Again,  I've  heard  that,  but  I 

haven't  actually  read  if  there  has  been 
correspondence.  I  have  not  read  any  direct 
correspondence  . 

Q.  I'm  curious,  you  are  the  chief 

of  staff.  If  members  of  Congress,  and  this 
is  multiple  members  of  Congress,  accuse  the 
Secretary  of  not  being  candid  with  them  in 
sworn  testimony,  that's  not  something  you 
want  to  read? 
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MS.  WELLS:  I  object  to  the 

form. 

Q.  You  don't  say  to  somebody,  get 

me  that  letter  from  Congress? 

MS.  WELLS:  I  object  to  the 

form.  Go  ahead. 

A.  There  are  many  important 

letters  and  correspondence  throughout  all 
of  the  different  departments  in  Commerce. 

I'm  not  physically  able  to  read  every 
single  one,  I'm  just  not,  sir. 

Q.  I  believe  that.  But  when  you 

hear  that  members  of  Congress  have  written 
a  letter  accusing  the  Secretary  of  not 
being  candid  with  them,  you  don't  say  to 
somebody  I  would  like  to  see  a  copy  of  that 

letter? 

A.  No  . 

Q.  Have  I  got  that  right?  No? 

MS.  WELLS:  I  object  to  the 

form.  Asked  and  answered. 

A.  That's  correct. 

Q.  It  doesn't  appear  to  be  showing 

up  on  the  transcript.  I  heard  you  to  say 
no  .  Did  I  hear  that  right? 
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MS.  WELLS:  I  object  to  the 

form,  and  it  also  m i s c ha r a c t e r i z e s  the 
testimony,  I  believe. 

Q.  I  'm  characterizing  the 

transcript,  which  I'm  looking  at. 

A.  I  have  not  specifically  asked 

for  this  letter  that  you're  talking  about. 

Q.  I  take  it  you  haven't  asked  for 

it  generally  either? 

A.  I  don't  know  what  you  mean, 

generally . 

Q.  You  said  specifically.  I  don't 

know  if  you  are  meaning  to  exclude 

something . 


A.  I'm  not  a  lawyer,  so  all  I'm 

saying  is  I  have  not  asked  for  it. 

Q.  Okay.  I  know  you  haven't  seen 

this  before  today,  but  I  want  to  point  you 

to  something  just  so  we  can  have  a 
f  r amework . 


Sort  of  almost  halfway  down  the 
first  paragraph  of  Teramoto  Exhibit  1, 

Secretary  Ross  says  that  with  respect  to 
the  fundamental  issues  regarding  the 

census  ,  he  says  "Part  of  these 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


I 

3 

3 

3 

3 

3 

3 

3 

3 

10 

1 1 

1  2 

1  3 

1  4 

1  5 

1  6 

1  7 

1  8 

1  9 

2  0 

2  1 

2  2 

2  3 

2  4 

2  5 


Case  3:18-cv-01865-RS  Document  154-9  Filed  01/07/19  Page  68  of  118 


Page  101 

considerations  included  whether  to 
reinstate  a  citizenship  question  which 
other  senior  Administration  officials  had 
i  reviously  raised." 

Do  you  know  who  the  other 
senior  Administration  officials  are? 

A.  I  have  no  idea. 

Q.  Who  would  know? 

A.  You  would  have  to  ask  Secretary 

Ross. 

Q.  I  will  represent  to  you  that 

the  Commerce  Department,  through  its 
lawyers  at  the  Department  of  Justice,  said 
they  can't  figure  out  the  answer  to  this 
que  s  t i on . 

Do  you  have  reason  to  believe 

that  the  identity  of  the  senior 
Administration  officials  is  some  kind  of 
state  secret? 

MS.  WELLS:  I  object  to  the 

form  of  the  question. 

A.  Are  you  being  serious? 

Q.  Yeah.  I'm,  frankly,  shocked 

that  the  Commerce  Department  and  the  United 
States  Justice  Department  can't  figure  out 
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who  these  senior  Administration  officials 
are. 

So  I'm  asking  you,  is  this  some 
kind  of  state  secret? 

MS.  WELLS:  I  object  to  the 

form  of  the  question  and  also  -- 

Q.  Is  it  any  kind  of  secret?  You 

can  withdraw  "state. " 


MS.  WELLS:  --  the 

characterization  of  what  the  government  has 
said  in  connection  with  the  request  for  the 
information  that  you  have  presented  in  your 

But  you  can  answer  the 

question,  if  you  remember  it. 

THE  WITNESS:  I  don't.  Can  you 

please  read  it  back? 

Q.  I  will  rephrase  it. 

A  .  Okay . 

Q.  Can  you  think  of  any  reason  why 

the  identity  of  the  senior  Administration 
officials  who  had  raised  the  citizenship 

question  to  whom  Mr.  Ross  refers,  can  you 

think  of  any  reason  why  this  is  secret  or 
why  we  can't  know  the  answer  to  who  those 
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people  are? 

MS.  WELLS:  I  object  to  form. 

A.  I  have  no  idea. 

Q.  I  take  it  you  have  not  heard 

any  discussion  of  that  issue? 

A.  Of  the  issue  of  the  senior 

Administration  officials? 

Q .  Yeah . 

A.  Right,  I  have  not. 

Q.  You  have  not  been  --  you  have 

not  been  asked  to  find  out  the  answer  to 
that  question? 

A.  I  have  not  been  a  part  of  it  at 

all.  You  are  the  first  person  who  has 
raised  it  with  me. 

Q.  Still  on  Teramoto  Exhibit  No. 

1,  when  Secretary  Ross  says  that  soon  after 
his  appointment  as  Secretary  of  Commerce, 
he  starts  to  have  considerations  into 
whether  to  reinstate  a  citizenship 
question,  have  you  seen  any  documents  about 
that  of  any  kind,  e-mails,  scraps  of  paper, 
memoranda  ? 

A.  Where  are  you,  sir? 

Q.  So  second  sentence  is  "Soon 
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after  my  appointment  as  Secretary  of 
Commerce,  I  began  considering  various 
fundamental  issues  regarding  the  upcoming 
2020  census,  including  funding  and 
content . " 

Then  he  says,  the  next  sentence 
says  "Part  of  these  considerations  included 
whether  to  reinstate  a  citizenship  question 
which  other  senior  Administration  officials 
had  previously  raised." 

My  question  to  you  is,  have  you 
seen  --  so  he  is  talking  about  a  period 
starting  soon  after  his  appointment  as 
Secretary  of  Commerce. 

So  I'm  asking,  have  you  seen 
any  documents,  any  memoranda,  any  e-mail, 
scraps  of  paper,  what  have  you,  about  the 
Secretary's  consideration  of  whether  to 
reinstate  a  citizenship  question?  Have  you 
seen  any  such  documents? 

A.  Outside  of  what  you  provided  me 

here? 

Q.  Correct. 

A.  No  . 

Q.  Did  you  ever  hear  or  be  told 
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reason  that  the  Department  of  Justice  asked 
the  citizenship  question  is  because 
Secretary  Ross  asked  the  Department  of 
Justice  to  ask  the  citizenship  question? 

MS.  WELLS:  I  object  to  form. 

A.  I'm  sorry  if  I  don't  understand 

your  question,  but  when  you  ask  it  to  me, 
it  makes  it  sound  like  you  are  asking  me  if 
I  understand  why  the  Justice  Department  did 
something,  and,  again,  I  have  no  idea  how 
the  Justice  Department  works,  so  I  can't 

tell  you  why  they  do  or  do  not  do  anything; 
I'm  sorry,  I  just  don't. 

Q.  Do  you  understand  from  any 

source  that  Secretary  Ross  went  to  the 
Department  of  Justice  and  asked  them  to  ask 
for  a  citizenship  question  on  the  census? 

A.  Again,  I  don't  know  what  direct 

conversations  the  Secretary  has  had  with 
the  Justice  Department. 

Q.  You  haven't  heard  about  that 

from  any  source? 

A.  Heard  about  what? 

Q.  That  Secretary  Ross  went  to  the 

Department  of  Justice  and  asked  the 
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Department  of  Justice  to  please  request  the 
addition  of  a  citizenship  question. 

A.  I  have  no  recollection  of  the 
Secretary  ever  going  to  the  Department  of 
Justice . 


Q  • 


Assistant 
Attorney 
A  . 

Q  • 


Including  you  have  no 
ion  of  the  Secretary  talking  to 
Attorney  --  I'm  sorry,  to 

General  Jeff  Sessions  about  that? 

No,  that's  not  what  I  said. 

I  know.  That's  a  different 


que  s  t i on . 

A.  Okay.  Can  you  ask  your  new 

question,  please? 

Q  .  Yes. 

You  understand  that  Attorney 
General  Jeff  Sessions  spoke  to  Secretary 
Ross  about  asking  a  citizenship  question  on 

the  census? 

MS.  WELLS:  I  object  to  the 

question,  the  form  of  the  question. 

A.  From  the  e-mails,  I  can  see 

that  the  Secretary  and  the  AG  spoke.  What 
they  spoke  about,  I  don't  know,  because,  as 

I  said,  I  have  no  recollection  of  ever 


Veritext  Legal  Solutions 

215-241-1000  ~  610-434-8588  ~  302-571-0510  ~  202-803-8830 


0 

2 

3 

4 

5 

6 

7 

8 

9 

1  0 

1  1 

1  2 

1  3 

1  4 

1  5 

1  6 

1  7 

1  8 

1  9 

2  0 

2  1 

2  2 

2  3 

2  4 

2  5 


Case  3:18-cv-01865-RS  Document  154-9  Filed  01/07/19  Page  74  of  118 


Page  120 

being  on  a  call  between  the  two  of  them. 

Q.  Did  you  learn  from  any  source 

that  the  Department  of  Commerce  had  made  a 
decision  in  connection  with  the  decisional 
memorandum  not  to  let  Congress  and  the 
public  know  that  it  was  the  Secretary  who 
wanted  the  Department  of  Justice  to  add  the 
citizenship  question? 

Withdrawn.  Let  me  rephrase 

that. 


A  . 

Okay  . 

Q  ■ 

Did  you 

learn  from 

any  source 

that  the 

Department 

o  f 

Comme  r  c  e 

had  made  a 

decision 

in  connection 

with  the 

decisional 

memorandum  not  to  let  Congress  and  the 

public  know  that  it  was  the  Secretary  who 
went  to  the  Department  of  Justice,  and  it 

was  the  Secretary,  the  Secretary  of 

Commerce,  that  is,  who  pressed  the 

Department  of  Justice  to  ask  for  a 
citizenship  question? 

A.  Sir,  I'm  not  trying  to  be 

difficult.  Can  you  shorten  your  questions, 
because  there  is  a  lot  of  nots  and  -- 

Q .  Sure. 
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So  the  question  is,  did  you 

learn  from  any  source 

A.  Okay,  so  did  I  learn  from  any 

source? 

Q.  Right,  that  the  Commerce 

Department 

A  .  Okay . 

Q.  --  didn't  want  Congress  or  the 

public  to  know  that  the  Secretary  of 

Comme  r c  e 

(Telephonic  interruption.) 

Q.  Let's  take  it  --  for  the 

record,  we  have  had  a  little  interruption. 

Let's  just  take  it  from  the  top. 

A  .  Okay . 

(161 

Q.  So  the  first  part  was,  did  you 

C-i 

learn  from  any  source;  you  are  with  me  on 

fl-  81 

that,  right? 

(191 

A.j  Yesf 

201 

Q.  And  the  second  part  was  that 

2  1) 

the  Commerce  Department  didn't  want  the 

221 

Congress  or  the  public  to  know  that  it  was 

231 

Secretary  Ross  who  went  to  the  Department 

241 

of  Justice  and  asked  the  Department  of 

251 

Justice  to  request  the  citizenship 
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question . 

A.  I  have  not  heard  from  any 

source  that  the  Commerce  Department  did  not 
want  Congress  or  the  public  to  know. 

Q.  Have  you  heard  of  any 

discussion  even  touching  that  subject? 

A.  Not  that  --  not  that  I  can 

remember.  I  mean,  again,  sir,  I'm  not 
involved  in  the  detailed  discussions  on 
census.  I'm  not  involved  in  the  meetings. 

Q.  I  take  it  Secretary  Ross  never 

said  to  you,  in  words  or  in  substance,  I'm 
not  going  to  tell  Congress  that  I  was  the 
one  who  went  to  the  Department  of  Justice 
and  asked  for  the  citizenship  question? 

A.  Secretary  Ross  has  never  said 

that  to  me . 

Q.  Do  you  remember  any  discussion 

with  Secretary  Ross  about  the  citizenship 
question? 

A.  I  don't  remember  having  any 

direct  conversations  with  him  on  it. 

Q.  Is  it  your  best  recollection 

that  you  had  no  such  conversations,  or  are 
you  saying  there  were,  but  you  don't 
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recall? 

A.  I'm  saying  I  don't  remember 

having  any  direct  conversations  with  the 
Secretary  on  the  question. 

Q.  Do  you  believe  that  you  had 

some? 

A.  Again,  I  don't  remember  having 

any  direct  conversations  with  him  on  the 
citizenship  question. 

Q.  My  question  is  a  little 

different.  I'm  not  asking  for  your  memory 

now  . 

I'm  asking  for  whether  you 

think  you  had  some,  for  example,  I  can 
think  of  lots  of  conversations  that  I  have 
had  with  my  spouse,  with  my  children,  on 
certain  subjects,  but  I  can't  remember  the 
conversations,  I  just  know  I  had  them. 

So  I'm  asking  in  that  context, 
do  you  believe  you  had  conversations 
with  -- 

A.  I  don't  think  we  did. 

Q.  Let  me  just  finish  the 

question . 

A.  I'm  sorry. 
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Q.  I  have  your  answer.  Let  me 

jus  t  f  inish  the  question. 

Do  you  believe  you  had? 

A.  I  don't  believe  I  have. 

Again,  again,  I'm  not  the 
census  person,  so  if  there  is  issues 
related  to  census,  I'm  not  the  first  person 
or  even  the  second  or  third,  fourth,  fifth 
person  that  I  believe  the  Secretary  would 
call. 


Q  • 

Let  me  follow  up  on 

the 

last 

que  s  t i on . 

Does  anyone  at  the 

Commer c  e 

Department , 

to  your  knowledge, 

have 

a 

longer  relationship  with  the  Secretary? 

A.  Not  that  I'm  aware  of. 

Q.  Do  you  believe  you  have  a 

relationship  of  trust  with  the  Secretary? 

A.  I  would  hope  so. 

Q.  Do  you  believe  anyone  else  has 

a  better  relationship  of  trust  with  the 

Secretary  at  Commerce,  anyone  at  Commerce? 

A.  I  mean,  you  would  have  to  ask 

the  Secretary  who  he  trusts  the  most. 

Q.  You're  not  aware  of  anyone 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

else? 

A.  I  can't  speak  for  who  the 

Secretary  trusts  or  doesn't  trust. 

Q.  Besides  yourself,  is  there 

anyone  else  the  Secretary  uses  as  a  close 

advisor  on  issues  of  importance? 

MS.  WELLS:  I  object  to  the 

form. 

Q.  I  will  withdraw  the  question. 

(101 

Is  there  anyone  the  Secretary 

IB 

uses  as  a  close  advisor  on  questions  of 

(121 

importance  and  sensitivity? 

(131 

MS.  WELLS:  I  object  to  the 

il  4 1 

form. 

'151 

A .  Sur e ,  yes. 

161 

Q.  Who  are  those  people? 

(1  7J 

A.  Karen  Dunn  Kelley,  Earl 

1  • 

1  9 

Comstock . 

Q .  Anyone  else? 

201 

A.  I  mean,  I  would  say  those  are 

2  11 

the  immediate  ones.  There  is  other  peopl 

221 

I  mean,  if  it  is  something  related  to 

231 

patents,  he  would  speak  to  Andre  Iancu. 

241 

There  is  the  Under  Secretary  Gil  Kaplan, 

251 

Mat  t  Borman . 
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Q.  How  about  people  outside  of 

Commerce,  is  there  anyone  outside  of 

Commerce  that  the  Secretary  likes  to  talk 

to  about  important  issues? 

MS.  WELLS:  I  object  to  the 

form. 

Q .  Fora  dv ice. 

A.  On  anything? 

Q.  On  matters  relating  to 

Comme  r c  e  . 

A.  Well,  sure.  I  mean,  a  lot  of 

the  --  I  would  say  a  wide  majority  of  the 

Secretary's  time  is  spent  on  the  trade 

issues  as  well  as  the  tariffs  and  the  232s 

on  steel  and  aluminum. 

(161 

Q.  How  about  on  census,  are  there 

1171 

people  outside  of  the  Commerce  Department 

II 

that  the  Secretary  turns  to  for  advice  on 

ilSI 

either  the  citizenship  question  or  on  the 

201 

census  generally? 

2§ 

A.  If  he  goes  outside  of  Commerce, 

221 

you  know,  other  than,  you  know,  he  has 

231 

spoken  to  Marc  Neumann,  but  anybody  else,  I 

241 

wouldn't  know,  unless  there  are  other 

251 

people  at  the  transition  that  talked  to  him 
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about  it,  but  I  wasn't  part  of  the 
transition  team,  so  I  wouldn't  know. 

Q.  If  someone  --  why  Marc  Neumann? 

Let  me  come  back  to  him. 

A.  Sure.  I  think  as  I  stated 

before,  Marc  Neumann  was  part  of  the 
transition  team  who  used  to  work  at  --  I 
think  he  worked  at  Census,  so  he  was  the 
one  who  would  brief  the  Secretary  just  on 
census  during  the  transition. 

Q.  In  that  summer  of  2017  and 

going  to  September  when  we  saw  those 
e-mails  between  you  and  Assistant  Attorney 
General  Gore  and  the  other  e-mails  on  those 
chains,  if  someone  had  come  to  you  then  and 
said  Ms.  Teramoto,  I  need  --  I  have  got  an 
important  issue  that  I  want  to  talk  to  you 
about  regarding  adding  a  citizenship 
question,  who  would  you  have  put  them  in 
touch  with? 

MS.  WELLS:  I  object  to  the 

form. 

A.  Well,  I  mean,  I  think  I  did  put 

them  in  touch  with  Izzy  Hernandez. 

Q.  And  what  was  his  position? 
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A.  He  was  the  deputy  chief  of 

staff . 

Q.  Did  he  have  any  special,  you 

know,  was  the  census  question,  citizenship 

question  on  the  census,  was  that  something 

that  he  had  particular  responsibility  for? 

A.  I  mean,  I  don't  know.  He 

worked  on  the  census. 

Q.  You  said  he  was  deputy  chief  of 

staff.  I  take  it  that  meant  he  reported  to 

y  ou  ? 


A  . 

Q  • 

census  , 
him? 


Sure. 

So  when  he  worked  on  the 
was  that  because  you  assigned  it  to 


A  . 

I 

don  '  t 

remember  how  that  came 

about . 

I  don 

t 

know 

if  he 

said  he 

wanted 

t  o 

work 

on  it 

o  r 

i  f 

I  said 

we  need 

somebody 

t  o 

work 

on  it 

I  '  m 

not  sure  which 

one  . 

Q  • 

Did 

you 

hire  Mr 

Hernandez  or 

play  a  role  in  his  hiring? 

A.  Yeah.  I  had  met  --  I  had  met 

Izzy  during  the  transition  and  he  had 

helped  the  Secretary  through  his 
confirmation  process. 
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Q.  Do  you  understand  any  further 

details  about,  for  example,  why  some  people 
don't  think  the  citizenship  question  should 
be  on  the  census? 

A.  I  mean,  the  controversy,  as  I 

understand  it,  is,  you  know,  does  the 
question  change  or  increase  the  ability  to 
have  an  accurate  count. 

Q.  And  prior  to  the  lawsuits,  had 

you  --  had  anyone  expressed  this  concern  -- 
are  you  aware  that  anyone  ever  expressed 
this  concern  regarding  the  count  and  the 
citizenship  question? 

A.  Well,  I  don't  know  when  the 

lawsuits  were  filed. 

Q.  Prior  to  March  26th  when  the 

decision  was  made  to  add  the  citizenship 
question,  were  you  aware  that  there  were 
concerns  about  the  count  if  the  citizenship 
question  was  added? 

A.  I  can't  --  I  don't  remember 

anything  specific. 

Q.  Other  than  attorneys  at  the 

Department  of  Justice  and  Department  of 
Commerce,  have  you  talked  to  anyone  else 
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that  the  addition  of  the  citizenship 
question  might  make  it  more  difficult  to 
hire  enough  --  let  me  rephrase  that. 

Were  there  any  concerns  that 

adding  a  citizenship  question  would  require 
that  the  Census  Bureau  hire  more  people? 

A.  No,  I  have  never  heard  that. 

Q.  If  Secretary  Ross  were  to  be 

deposed  in  this  case  and  he  asked  you  for 
help  with  prepping  him,  what  would  you  do 
to  assist  him  in  prepping? 

A.  I  wouldn't.  That's  for  the 

1 awy e  r  s  . 

Q.  What  if  he  asked  you  about  the 

call  you  had  with  Mr.  John  Gore  in  the 
summer  of  2017? 

MS.  WELLS:  I  object  to  the 

form. 

A.  I  would  tell  him  the  same  thing 

that  I've  told  your  colleagues,  I  don't 
remember  talking  to  John  Gore. 

Q.  You  wouldn't  offer  to  search 

through  your  e-mail  to  see  if  you  can  write 
down  sort  of  a  timeline  of  how  you  were 
involved? 
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attend  the  transition  meeting? 

A  .  No  . 

Q.  You  just  showed  up? 

A.  I  was  with  him  --  I  was  with 

him  at  his  hearing,  and  then  after  his 
hearing  he  went  to  have  a  meeting  with  the 
transition  team,  and  I  just  went  with  him. 
Q.  Who  was  at  the  transition 


meeting? 

A.  I  won't  remember  everybody. 

There  was  Marc  Neumann,  there  was  Lilly 

Gaynor,  Earl  Comstock,  I  believe  Eric 

Branstad  was  there. 

Let  me  see.  There  were  other 
people  there,  but  I  don't  know  --  I  didn't 

know  who  they  were.  And  you  should  be 
reminded  this  is  well  over  a  year  and  a 

half  ago  . 

Q.  Did  you  discuss  the  census  at 

that  meeting? 

A.  I  don't  believe  so. 

Q.  Do  you  remember  what  topics  you 

discussed? 

A  .  No  . 

Q.  Did  you  discuss  reapportionment 
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during  that  meeting? 

A.  No.  I  don't  think  I  have  ever 

been  in  a  discussion  about  reapportionment . 

Q.  Immigration  enforcement? 

A  .  No  . 

Q.  How  about  not  counting 

non-citizens? 

A.  No.  Again,  this  was  a 

transition  meeting  about  him  and  coming  in 

on  his,  you  know,  initial  days.  None  of 

that  I  remember  being  discussed. 

■121 

Q.  Have  you  spoken  with  Stephen 

1131 

Bannon  before? 

(141 

A.  I  believe  I  testified  that  I 

151 

have  . 

(161 

Q.  How  many  times? 

C-i 

A.  I'm  guessing,  maybe  three, 

1  • 

tops. 

1  • 

Q.  When? 

201 

A.  I  mean,  I  don't  know.  I  mean, 

2  11 

I'm  sure  at  some  point  I  saw  him  in  the 

22 

White  House  and  I  said  hello.  I  don't  know 

231 

if  he  said  hi  back  to  me,  so  I  don't  know 

241 

if  that  is  actually  a  conversation  or  not. 

251 

And  then  he  rode  on  the  same 
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plane  back  from  Saudi  Arabia  as  we  did,  but 
I  didn't  really  talk  to  him  because  you 

can’t  hear  anybody  on  those  planes. 

Q.  You  said  it  was  three,  tops. 

Do  you  remember  the  third  time? 

A.  No.  I  mean,  I'm  guessing. 

Q.  So  have  you  ever  had  a 

substantive  conversation  with  him  about 
any t  h i ng  ? 

A.  No.  I  don't  think  he  knows  who 

1  am  or  what  my  name  is. 

Q.  Does  Secretary  Ross  speak  to 

Stephen  Bannon,  maybe  not  anymore,  but  in 

2  0  17? 

MS.  WELLS:  I  object  to  the 

form. 

A.  I  don't  know. 

Q.  Are  you  aware  that  they  ever 

spoke? 

A.  I'm  sure  there  were 

■  easantries.  If  there  was  more  discussion 
beyond  that,  I  don't  know. 

Q.  Is  there  anyone  at  the 

Department  of  Commerce  that  you  are  aware 
that  has  had  conversations  with  Stephen 
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Bannon  ? 

A.  I  have  no  way  --  I  have  no  way 

o  f  know i ng . 

Q.  So  you  mentioned  that  you  are 

at  the  White  House  sometimes  almost  every 
day  ? 

A.  Sometimes.  I  mean,  and 

sometimes  there  is  weeks  that  I'm  not 
there  . 


1  0 

Q  ■ 

When 

you  go 

t  o 

the  White  House, 

1 1 

d  o 

you  go 

there 

-  what 

i  s 

it  that  you  go 

1  2 

t  o 

do? 

1  3 

A  . 

Well, 

there 

will  be  trade 

meetings  that  I  go  there  for.  There  will 

be  meetings  on  Ivanka's  Workforce  Council. 

There  will  be  meetings  in  the  situation 
room  on  various  topics.  I  will  go  there 

and  have  lunch. 

Q.  Have  you  ever  had  any  meeting 

at  the  White  House  regarding  the  census 
generally? 

A  .  No  . 

Q.  How  often  does  Secretary  Ross 

go  to  the  White  House? 

A.  All  the  t  i  m  e  . 
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Q.  Are  you  aware  of  him  having 

meetings  there  regarding  the  census? 

A.  No  . 

Q.  Not  -- 

A.  Not  to  my  knowledge. 

Q.  What  topics  are  you  aware  that 

he  discusses  when  he  goes  to  the  White 
House? 

A.  Well,  you  mean  topics  or 

meetings? 

Q.  Well,  what  is  discussed  during 

these  meetings  as  far  as  you're  aware? 

A.  I'm  not  always  there,  so  I 

don ' t  know . 

Q.  When  you  are  there. 

A.  He  will  go  there  for  trade 

meetings,  and  I'm  a  part  of  some  of  those. 

I  have  never  heard  census  mentioned  once  in 
a  single  trade  meeting  the  entire  time  I've 
been  there. 

And  he  will  go  for  other 
meetings  that  I'm  not  a  part  of.  So  I 
don't  know  what's  discussed  at  the  meetings 
that  I'm  not  a  part  of. 

Q.  Do  you  know  if  he  has  ever  had 
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Page  168 

A.  I  think  I  might  have  said  hi  to 

him  at  the  chief  of  staff  meeting,  but  now 
that  I  think  about  it,  I  was  late,  so  I 
don't  even  think  I  even  shook  his  hand. 


Q.  How  about  Secretary  Ross  and 

Attorney  General  Jeff  Sessions,  are  you 

aware  of  conversations  between  them? 

A.  I'm  aware  that  they've  had 

conversations.  I'm  not  aware  of  the 
content  of  those  conversations. 

Q.  Do  you  know  if  they  have  ever 

spoken  about  the  census  generally? 

A.  I  have  no  idea. 

Q.  Do  you  know  if  they  have  ever 


Q 


) 


A 


) 


spoken  about  immigration  enforcement? 

A.  I  have  no  idea. 

Voter  fraud? 

Zero  idea. 

An  undercount? 

No  idea. 

Congressional  apportionment? 
No  idea. 


Q 


A 


Q 


A. 


Q 


A 


Q 


) 


) 


I 


R  e  d  i  s 


l 


No  idea. 

So  earlier  you  mentioned  you 
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months  ? 


A  . 

mean,  if  I 
depending , 

Q  • 


It  would  depend  on  the  week.  I 

just  guessed,  maybe  60/40, 

70/30. 

60  and  70  with  Invesco  or  with 


Comme  r c  e  ? 


A.  It  just  depends.  I  mean,  it 

just  depends.  Most  of  it  was  with 
Comme  r c  e  . 


Q.  Forgive  me  if  I'm  paraphrasing 

wrong,  and  correct  me  if  I  am,  but  I  think 

one  of  the  things  you  said  this  morning  is 

that  you  were  copied  on  a  lot  of  e-mails  in 

order  to  gain  situational  awareness;  is 

that  fair? 

A.  Something  like  that,  just 

aware  . 

Q.  What  do  you  mean  by  situational 

awar ene  s  s  ? 

A.  Here  is  something,  just  I'm 

e-mailing  it  to  the  Secretary  and  you  are 

copied  on  it. 

Q.  Does  it  mean  you  are  aware  of 

the  people  who  are  working  on  a  particular 

issue? 
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A.  It  depends  if  I  read  it  or  not. 

Q.  Are  you  copied  on  these  to  gain 

awareness  with  the  expectation  that  you 
will  read  them? 

A.  I  don't  know.  I  mean,  you 

know,  it  is  a  very  good  question,  because 
sometimes  people  copy  me  on  e-mails  that 
are  totally  irrelevant  to  me  and  have 

nothing  to  do  with  anything  that  I  deem  of 
utmost  urgency,  and  sometimes  they  forget 
to  copy  me  on  things  that  I  would  have 
thought  I  would  have  been  copied  on. 

So  I  wish  I  could  answer  that. 

I  don't  know,  when  people  copy  me,  what 
makes  them  decide  whether  a  particular 
e-mail  is  something  that  I  should  be  on  or 
not. 

Q.  Would  you  say  that  you  were 

s i t u a t i o n a  1 1 y  aware  of  who  was  working  on 
the  decision  to  add  a  citizenship  question 
to  the  2020  census? 

MS.  WELLS:  I  object  to  form. 

A.  No.  I  would  say  that  I  was 

aware  of  who  was  working  on  census. 

Q.  Did  you  make  any  distinction 
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between  working  on  census  and  working  on 
the  citizenship  question? 

A.  No  . 

Q.  And  who  was  working  on  census? 

A.  Karen  Dunn  Kelley  and  Earl 

Comstock  were  the  main  people  within  the 
immediate  . 

Now,  Census  has,  you  know, 
Census  has  a  huge  amount  of  employees,  and 
I  have  even  been  told  when  they  come  in,  I 

don't  sit  in  on  these  meetings,  but  when 
they  come  in  to  brief  the  Secretary,  they 
literally  have  a  van  of  people  who  are 
driven  to  Commerce,  and,  you  know,  I  don't 
know  those  people. 

Q.  Have  you  ever  met  any  of  the 

people  at  Census? 

A.  So  I  have  met  Ron  and  Enrique, 

but  I  always  get  them  confused.  Those  are 
the  two  that  I  remember. 

Q.  Forgive  me  again  also  if  I'm 

paraphrasing,  but  I  think  this  is  something 
you  said  this  morning,  that  you're  not 
generally  involved  in  census  because  of  the 
scientific  and  technical  nature  of  census ; 
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is  that  a  fair  summary  of  your  testimony? 

A.  Yeah.  I  mean,  the  census,  I 

mean,  the  analysis  and  the  people  who  work 
there,  I  mean,  this  stuff  is  very 
technical,  and  I  don't  have  the  background 
for  that. 


Q.  Who  does  have  the  scientific 

and  technical  background  with  regard  to 
census  issues? 


A 

Q 

A 


Well,  I  clearly  don't. 

Do  you  know  who  does? 

I  think  the  people  at  Census 


d  o 


Q.  Does  Earl  Comstock? 

A.  I  think  he  has  a  very  good 

command  of  a  lot  of  the  technical  issues. 

Q.  Does  he  have  a  scientific 

background  ? 


A.  I  don't  know  what  he  studied, 

but  I  think  --  I  mean,  I  think  he  actually 

does. 


Q.  Does  Karen  Dunn  Kelley  have  a 

command  of  the  scientific  and  technical 
issues  regarding  census? 

A.  Much  better  than  I  would. 
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1 

adding  a 

citizenship  question  to 

the  2020 

2 

census? 

3 

A  . 

The  decision-maker? 

4 

Q  • 

Who  was  ultimately  responsible 

5 

for  the 

decision? 

6 

A  . 

I  believe  it  would  be 

the 

7 

Secretary, 

but  I'm  not  a  lawyer, 

so  if 

8 

there  is 

some  other  -- 

9 

Q  • 

I'm  not  asking  --  I'm 

asking 

1  0 

for  your 

understanding  -- 

1  1 

A  . 

Okay  . 

1  2 

Q  ■ 

--  sitting  here  as  to 

wha  t  you 

1  3 

unde  r  s  t  and . 

I  obviously  know  you 

're  not  a 

1  4 

1  a wye  r , 

and 

I'm  not  asking  you  a 

legal 

1  5 

que  s  t i on 

• 

If  I  am,  she  is  free  to  stop  me. 

1  6 

Who  is  John  Thompson? 

1  7 

A  . 

He  used  to  work  at  Census.  I 

1  8 

don '  t  -  - 

I 

don't  know  what  his  title  was, 

1  9 

but  I  know 

he  is  no  longer  there. 

2  0 

Q  • 

Did  you  ever  meet  John 

2  1 

Thomp son 

7 

2  2 

A  . 

I  may  have,  but  I  don 

'  t 

2  3 

remember 

• 

241 

Q  1 

I  'm  going'  'to  show  you 

what  is 

251 

being  marked  as  Exhibit  13. 
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(Teramoto  Exhibit  13  marked  for 
identification. ) 

Q.  This  is  Bates  number  3694. 

This  is  an  April  20th,  2017  e-mail.  It  is 

quite  short. 

A.  Okay.  So  this  is  basically  a 

year  and  a  half  ago? 

Q .  Yeah . 

A.  Would  you  like  me  to  read  it, 

sir? 

Q.  I  have  a  question  about  the 

subject  line  first,  and  I  will  ask  it,  and 
then  you  can  talk  about  the  subject  line 
and  then  talk  about  the  thing. 

A.  Okay. 

Q.  This  appears  to  me  to  be  from 

Brooke  Alexander,  trying  to  send  an  e-mail 
from  Secretary  Ross'  e-mail  and  doing  it 
herself;  is  that  what  you  understand  from 
that  subject  line? 

A.  Let  me  read  it,  sir. 

(Witness  perusing  document.) 

A.  Okay. 

Q.  Can  Brooke  Alexander  send 

e-mails  from  the  Secretary's  e-mail 
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ordinarily? 

A.  Well,  Brooke  Alexander  is  no 

longer  there. 

Q.  Could  she  when  she  was? 

A.  Well,  it  says  right  here  she 

couldn't,  so  I  don't  know. 

Q.  Are  you  aware  of  anyone  having 

the  ability  to  send  e-mails  from  the 
Secretary's  e-mail  account? 

A.  The  best  person  to  ask  is  our 

IT  person.  I  suppose  somebody  could  send 
an  e-mail  from  his  phone. 

Q.  Simply  by  holding  his  phone  and 

logging  in  as  him? 

A.  Yeah.  I  mean,  you  could  send 

an  e-mail  from  his  phone. 

Q.  Is  it  your  understanding  that 

people  ever  did  send  e-mails  under  the 

Secretary's  e-mail  account? 

A.  I  don't  know.  I  mean,  I  would 

be  --  I  would  be  surprised  if  somebody 
would  send  something  from  his  e-mail 
account  . 

Q.  And  remind  us  of  Brooke 

Alexander's  title  at  this  point,  as  best 
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you  recall,  or  her  position  in  general. 

A.  I  mean,  in  the  private  world,  I 

would  say  she  was  a  secretary.  In  the 
government  world,  I  don't  even  actually 
know.  They  call  them  --  they  are  not  -- 
it's  not  an  executive  assistant,  but  it  is 
not  an  assistant.  So  I  don't  know  what  her 
title  was. 

Q.  And  on  the  body  of  the  e-mail, 

this  says  "we, "  underlined,  "must  get  our 
issue  resolved  before  this." 

What  is  "our  issue"? 

A.  I  have  no  idea. 

Q.  You  understood  Earl  Comstock  to 

work  on  the  potential  addition  of  a 
citizenship  question  to  the  2020  census? 

MS.  WELLS:  I  object  to  form. 

A.  I  would  say  Earl  worked  on 

census  . 

Q.  What  other  issues  did  Earl  work 

on  on  census  besides  the  addition  of  a 
citizenship  question? 

MS.  WELLS:  I  object  to  form. 

A.  Again,  like  I  said,  Earl  and 

Karen  have  worked  on  the  census.  All  the 
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Just  to  confirm  the  first  one, 
is  it  fair  to  say  this  is  a  submission  of 

draft  testimony  of  John  Thompson  from 
Census  to  Commerce  for  review? 

A.  I  don't  know  who  Beth  is,  so  I 

don't  know  if  she  is  with  Census  or  not. 

Q.  Okay.  Is  it  fair  to  say  this 

is  a  draft  of  testimony  of  John  Thompson 
being  submitted  to  Commerce  for  review? 

A  .  Yes. 

Q.  Now  let's  look  at  the  e-mail 

three  days  later  from  Comstock  to  the 
Secretary,  copying  you  and  Mr.  Branstad. 

(Witness  perusing  document.) 

A  .  Okay . 

Q.  Is  it  standard  practice  for 

Commerce  to  review  and  approve 
Congressional  statements  by  chiefs  of  the 
bureaus  ? 

A.  Yes. 

Q.  And  do  you  do  that  review? 

A.  No  . 

Q.  Who  does  that  review? 

A.  Normally  Earl  reviews  it.  I 

can't  imagine  general  counsel  not.  The 
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lawyers,  they  like  to  review  everything. 

And  then  I  believe  that  also  the  Leg 
Affairs  Office  reviews  those  types  of 
things  as  well. 

Q.  And  what  is  the  purpose  of  that 

review? 

A.  To,  I  mean,  my  understanding  is 

to  have  --  one  is  to  be  aware  of  what  the 
bureau  chiefs,  or  whomever  is  testifying, 
what  they  are  testifying,  and,  two,  to  make 
sure  that  it  is  consistent  with  the 
Secretary's  views. 

Q.  And  these  are  revisions  to 

public  statements;  is  that  correct? 

A.  Revisions? 

Q.  Or  additions  or  changes  or 

review,  this  is  a  review  of  a  public 
statement  . 

MS.  WELLS:  I  object  to  the 

form. 

Q.  A  Congressional  testimony. 

A.  So  this  would  be  I  believe  a 

review  of  something  that  eventually  would 
be  public. 

Q.  And  is  the  advice  given  on 
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1 

Thompson,  the  director  of  the  Census 

2 

Bureau,  to  give  the  House  Appropriations 

3 

Subcommittee  this  Wednesday.  I  have 

4 

reviewed  the  testimony,  and  there  are  a 

5 

couple  of  points  that  I  wanted  to  bring  to 

6 

your  attention  and  be  sure  you  approved 

7 

of." 

8 

So,  I  mean,  I'm  not  a 

9 

dictionary,  but  when  I  read  these  words,  he 

1  0 

is  basically  bringing  attention  of  certain 

1  1 

things  that  are  in  this  testimony  that  he 

1  2 

thinks  that  the  Secretary  should  be  aware 

1  3 

o  f  . 

1  4 

Q.  When  you  said  that  Comstock 

1  5 

would  do  these  reviews,  were  you  referring 

1  6 

specifically  to  the  Census  Bureau,  or  does 

1  7 

he  do  that  review  for  chiefs  of  any  bureau? 

1  8 

A.  I  don't  know  about  any,  but  I 

1  9 

know  he  generally  likes  to  review  them 

2  0 

himself . 

211 

Q.  And  just  to  refer,  again,  who 

221 

is  Eric  Branstad? 

231 

A.  So  Eric  Branstad,  and  this  is 

241 

when  I  testified  earlier,  I  don't  remember 

251 

if  he  was  --  his  title  was  either  White 
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House  liaison  or  senior  White  House 
advisor,  but  he  was  a  Commerce  employee  who 
was  supposed  to  be  interacting  with  the 
White  House  more  than  some  of  the  others. 

(Teramoto  Exhibit  15  marked  for 
identification. ) 


Q  • 

This  is  Exhibit 

1  5  . 

This  does 

not 

have 

a 

Bates  number. 

A  . 

Would  you  like  me  to 

read  it? 

Q  ■ 

I  will  show  you 

which 

part  of 

i  t 

I  would 

like  you  to  read, 

and 

I'm  going 

t  o 

tell 

you 

that  I  got  this 

from 

the 

internet 

while  searching  for 

the 

public 

testimony  delivered  on  May  3rd,  so  I 
believe  this  is  the  public  testimony  as  at 

least  submitted.  It  is  not  a  recording, 
obviously,  of  it. 

A.  And  this  was  pulled  from  the 

Commerce  website  or  something  else? 

Q.  Or  the  Census  website,  I  can't 

recall  at  this  moment,  or  the  Congress 

A.  But  it  wasn't  just  posted  -- 

Q.  No,  this  is  an  official  --  this 

is  a  document  from  some  government  website. 
I  don't  know  if  it  was  from  the  committee 
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1 

A  . 

Sure. 

2 

Q  • 

Okay  . 

3 

(Witness 

perusing  document.) 

4 

Q  • 

Actually, 

yeah ,  i n 

the  second 

5 

paragraph , 

just  down 

to  "local 

update . " 

6 

You  don't 

need  to  read  anything 

from  there. 

7 

A  . 

So  you  do 

or  do  not 

want  me  to 

8 

read  that 

paragraph  ? 

9 

1  0 
1  1 
1  2 
1  3 
1  4 
1  5 
1  6 
1  7 
1  8 
1  9 
20 
21 
22 
23 


24 

25 


Q.  The  second  paragraph,  the 

paragraph  that  you  are  on  now,  you  can 

read,  and  I  would  like  you  to  stop  at 

"local  update." 

A  .  Okay . 

(Witness  perusing  document.) 
A.  Okay.  So  I  just  read  -- 

Q.  The  topics  in  question  -- 

A.  --  the  two  paragraphs  out  of 

your  ten  pages. 

Q.  That's  correct. 

Were  you  present  for  any 


conversations  regarding  a  March  2017 
deadline  for  submitting  topics  to  the 
census? 


A. 

Q. 


Not  that  I  remember. 

Were  you  present  for  any 
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conversations  regarding  a  March  2018 
deadline  for  submitting  questions  on  the 
census  to  Congress? 

A.  Not  that  I  remember. 

Q.  Did  Earl  Comstock,  to  your 

knowledge,  discuss  with  John  Thompson  the 
deadline  for  submitting  topics  to  Congress 
on  the  census? 

A.  I  have  no  idea. 

Q.  Did  Earl  Comstock,  to  your 

knowledge,  discuss  with  John  Thompson  the 
deadline  for  submitting  questions  on  the 
census  to  Congress? 

A.  I  have  no  idea. 

Q.  Who  would  know? 

A.  Earl  Comstock. 

Q.  And  did  Secretary  Ross  have  any 

conversations  with  John  Thompson  regarding 
the  March  2017  deadline  for  submitting 
census  topics  to  Congress? 

A.  I  have  no  idea. 

Q.  Who  would  know? 

A.  Wilbur  Ross. 

Q.  Did  Secretary  Ross  have  any 

discussions  with  John  Thompson  about  the 
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2018  deadline  for  submitting  questions  to 
Congress  for  the  2020  census? 

A.  I  have  no  idea. 

Q.  And  who  would  know? 

A.  Wilbur  Ross. 

Q.  And  I  want  you  to  look  at  what 

I  believe  was  marked  as  Exhibit  2  today, 
which  is  document  number  3699.  Is  it  not? 
Is  it  Exhibit  3?  It  is  the  May  2nd  e-mail. 

A.  Mine  are  all  messed  up. 

Q.  It  is  Exhibit  2.  I  have 

another  copy  of  it  if  you  want  to  look  at 
it.  It  is  not  stamped. 

A.  I  have  it.  I  will  find  it. 

Q.  It  is  this  one,  if  you  want  to 

go  visually.  I  think  that's  it,  the  next 
one  there. 

A  .  Okay . 

Q  .  Great. 

Looking  at  the  May  2nd  e-mail 

from  Ross  to  Comstock,  copying  Ellen 
Herbst,  I  understand  you're  not  on  that 
original  e-mail,  the  sentence  "Worst  of 
all,  they  emphasize  that  they  have  settled 
with  Congress  on  the  questions  to  be 
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asked.  " 

Do  you  know  who  Secretary  Ross 

means  when  he  says  "they"? 

A.  I  have  no  idea. 

Q.  And  who  would  know? 

A.  Wilbur  Ross. 

Q.  And  in  the  e-mail  that  you 

write  above,  in  this  e-mail,  are  you 
providing  any  information  to  Wilbur  Ross  to 

assist  him  in  arriving  at  his  decision  to 

add  the  citizenship  question  to  the  2020 

census  looking  at  just  what  you  wrote? 

MS.  WELLS:  I  object  to  the 

form. 

A.  What  I  wrote  is  "I  continue  to 

talk  frequently  with  Marc  Neumann  and  we 

often  have  dinner  together.  He  will  not 

leave  les,  but  is  in  love  with  the  census 

and  talks  about  it  nonstop.  Do  you  want  me 

to  set  up  another  meeting?  Let  me  know  if 

you  want  to  have  a  drink  or  get  together 

with  him  over  the  weekend.  Wendy." 

I  don't  see  anything  in  there 

about  the  citizenship  question. 

Q.  In  fact,  you  have  testified 
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that  on  no  occasion  did  you  provide  Ross 
information  that  you  drafted  that  was 

helping  him  with  his  decision? 

A.  I  think  I  testified  that  I 

never  created  any  documents  related  to 
that. 

Q.  Just  for  reference,  what  is 

"les"  there,  is  that  a  person,  is  that  a 

c  ompany  ? 

A.  Les  is  a  person. 

Q.  Who  is  it? 

A.  It  is  who  Marc  Neumann  works 

for. 

Q.  And  just  for  the  record,  who  is 

that? 

A.  I  don't  know  the  guy's  last 

name  . 

(Teramoto  Exhibit  16  marked  for 
identification. ) 

Q.  I'm  showing  you  a  document 

marked  as  Teramoto  Exhibit  16,  No.  2167. 

It  is  an  e-mail  from  you  to  James  Rockas 
and  Earl  Comstock. 

To  the  extent  you  can  review 
it,  I  would  like  you  to  review  it. 
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exclamation  points  after  "does  Karen  know 
about  this"? 

A  .  Sure. 

Q.  How  often  do  you  use 

exclamation  points  in  e-mail? 

A.  All  the  time. 

Q.  Does  this  show  that  this  is  a 

particularly  important  communication? 

A.  Or  I  was  just  being  dramatic. 

Q.  And  in  your  e-mail  to 

Mr.  Rockas,  are  you  providing  information 
for  the  Secretary  to  make  a  decision  on  the 
citizenship  question? 

A.  In  my  e-mail  to  James? 

Q  .  Yeah. 

A.  "Does  Karen  know  about 

this! ! ! ! ! !  She  just  had  discussion  with 
him.  " 

I  don't  see  anything  on  this 
about  citizenship. 

(Teramoto  Exhibit  17  marked  for 
identification. ) 


Q.  Let's  mark  this  next  one.  This 

is  going  to  be  Teramoto  Exhibit  17. 

What  does  this  look  like? 
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A.  It  looks  like  an  e-mail  chain. 

Q.  Okay.  From  whom  to  whom? 

A.  It  looks  like  from  James  to 

people.  I  don't  know  who  James  sent  it  to. 

And  then  I'm  on  it,  from  myself 
to  James,  Karen  Dunn  Kelley,  Mike  Walsh  and 
Earl  Comstock,  and  then  there  is  an  e-mail 
back  from  James  to  me. 

Q.  And  you're  asking  if  he  sent 

these  quotes  before.  "Did  you  already  send 
this  to  a  reporter?" 

A.  I  said  to  him,  "Did  you  already 

send  this  to  reporter?" 

Q.  Do  you  typically  approve 

communications  from  the  Public  Information 
Office  to  reporters? 

A.  Well,  "approve"  is  a  different 

word.  I,  on  occasion,  may  have  comments. 

Q.  Do  you  typically  review  draft 

statements  to  reporters  from  the  Public 
Information  Office? 

A.  It  depends.  I  haven't  reviewed 

this. 

Q.  We  will  in  just  a  second.  I 

want  to  ask  you  questions  about  process,  if 
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you  don't  mind. 

A .  Sure. 

Q.  Is  it  typical  for  the  Public 

Information  Office  to  send  you  drafts  of 

what  they  are  planning  to  send  to 
reporters? 

A.  They  will  generally  copy  me  on 

it,  depending  on  what  it  is,  not  always, 
and  they  will  send  it  to  a  group  for 
comment . 

Q.  And  does  it  matter  whether  the 

issue  is  more  or  less  important  as  to 
whether  you  will  be  copied  before  or  after 

it  is  sent  to  the  reporter? 

MS.  WELLS:  I  object  to  the 

form. 

A.  I  have  no  idea  how  they  decide 

when  they  start  to  include  me  in  these 
things  . 

Q.  And  how  often  do  you  have 

comments  back  to  the  Public  Information 
Office  when  you  get  comments  from  -- 

A.  Rarely,  because  it's  not  my 

expertise  . 

Q.  So  when  you  do  respond  to  the 
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Public  Information  Office  on  a  draft  to  a 
reporter,  it's  not  particularly  common;  is 
that  correct? 

A.  No,  I  didn't  say  that.  It  just 

depends . 

Q.  What  does  it  depend  on? 

A.  It  depends,  A,  if  I  read  it,  B, 

where  it  is  in  the  system,  C,  if  anything 

pops  out  at  me. 

Q.  I  guess  I  would  like  you  to 

review  this,  but  I  want  you  to  review  this 
with  the  question  in  mind  as  to  whether  you 
see  anything  in  here  that  is  relevant  to 
the  decision  to  add  a  citizenship  question 
to  the  2020  census. 

So  just  review  it  with  that  in 

mind  and  tell  me  if  you  find  anything. 

A.  So  you  want  me  to  read  this? 

Because  I  don't  remember  having  read  this 
before  . 

Q.  Okay.  Then  let's  ask  this 

question : 

Why  would  you  ask  him  if  he  had 

already  sent  it  to  the  reporter  without 
reading  it? 
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A.  I'm  wondering  if  he  already 

sent  it  without  getting  comments  from 
people  . 

Q.  Do  you  believe  you  did  read 

this  at  any  point? 

A.  No.  I  mean,  I  might  have 

skimmed  it,  but  I've  got  to  tell  you,  an 

e-mail  this  long,  I  wouldn't  read. 

Q.  What  would  you  skim  it  for? 

A.  Anything  that  pops  out.  But  I 

don't  remember  reading  this.  If  you  would 
like  me  to,  I'm  happy  to  read  it  now. 

Q.  If  you  are  representing  that 

you  didn't  read  it  at  the  time,  I'm  -- 

A.  I'm  saying  I  don't  remember 

reading  it.  I  don't  believe  I  have  read 

it,  but  I'm  happy  to  read  it  now  if  you 
would  like  me  to. 

Q.  Just  for  the  ease  of  our  court 

reporter,  we  both  have  done  this  a  little 
bit,  but  let's  let  each  other  finish  before 
we  start  -- 

A.  Oh,  I'm  sorry. 

Q.  I  have  interrupted  you  a  few 

times.  That's  all  right.  I  just  want  to 
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A.  Not  that  I  remember. 

Q.  About  the  budget  for  the 

census? 

A.  I'm  sorry,  is  this  about  public 


statements? 

Q.  Have  you  made  edits  to  public 

statements  about  census  budgeting? 

A.  No,  I  don't  believe  so. 

Q.  Have  you  reviewed  public 

statements  about  hiring  enumerators  for  the 

census? 

A.  I  don't  remember  reviewing  any 

public  statements  regarding  hiring 
enumerators  . 


(Teramoto  Exhibit  20  marked  for 
identification. ) 

Q.  We  are  on  No.  20.  This  is  an 

e-mail  stamped  2525.  It  is  blissfully 
short,  so  I  think  you  can  review  it  in  full 
before  I  ask  you  questions  about  it. 

Let  me  know  when  you're  ready. 

(Witness  perusing  document.) 

A.  Okay. 

Q.  The  subject  is  Census,  and  the 

e  -  ma  i  1  is  "PI  ease  arrange  a  quick  update 
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for  me  tomorrow  a.m." 

What  steps  would  you  take  to 
arrange  for  a  quick  update  for  the 
Secretary  on  census  issues? 

A.  So,  first,  I  don't  remember 

specifically  what  I  did  here. 

My  best  guess,  if  that's  okay 
with  you,  sir  -- 


Q  • 

Sure. 

A  . 

is 

I  would  have  forwarded 

that  e-mail  to  Karen 

and  Earl  and  said 

"here . " 

Q  • 

Would 

you 

have  contacted 

anyone 

else? 

A  . 

Maybe 

I  would  have  CC'd 

the 

scheduler 

and  his 

assistant  just  so 

they 

have  this 

situational 

awareness  that 

he  is 

asking  for 

it,  but 

n  o 

• 

Q  ■ 

Would 

you 

contact  anyone 

a  t 

Census? 

A  . 

No  . 

Q  • 

Would 

you 

contact  anyone 

a  t 

DO  J  ? 

A  . 

No  . 

Q  • 

Would 

you 

contact  anyone 

at  the 
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1 

brief  him? 

2 

A  . 

Sure. 

3 

Q  • 

What  are  the  issues  that  that 

4 

would  be 

true  of? 

5 

A  . 

I  would  say  when  we  were 

6 

talking 

about  the  China  discussions,  he  had 

7 

asked  me 

for  an  update. 

8 

Q  • 

And  that's  something  that  you 

9 

would  work  directly  on,  the  China 

1  0 

discussions? 

1  1 

A  . 

I  would  say  I  was  more 

1  2 

knowledgeable  . 

1  3 

Q  • 

Okay.  And  do  you  recall  what 

1  4 

Karen  or 

Earl  said  when  you  reached  out  to 

1  5 

them,  if 

you  did? 

1  6 

A  . 

I  think  the  first  thing  I  said 

1  7 

in  my  -  - 

when  I  testified  was  I  don't 

1  8 

remember 

what  I  did.  So  I  don't  know  if  I 

1  9 

actually 

reached  out  to  Karen  and  Earl. 

2  0 

Q  • 

Okay  . 

2  11 

(Teramoto  Exhibit  21  marked  for 

22 

identification. ) 

231 

Q  1 

This  is  Exhibit  21.  It  is 

241 

Bates  stamped  3597. 

251 

Let's  identify  the  people  on 
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it,  to  the  extent  we  haven't  identified 
them  before,  and  then  we  can  read  the 
e-mail  . 


Starting  with  the  sender  on 
March  20th,  do  you  know  who  Michael  Phelps 
is? 


A. 

Yes.  He  is  in  the  Budget 

Office  . 

Q  1 

Of  which  department? 

A. 

Oh,  of  Commerce. 

Q-) 

Mike  Platt? 

A. 

Mike  Platt  is  the  head  of  our 

Leg  Affairs. 


Q.  And  Ross  Branson? 

A.  And  Ross  works  with  Mike  Platt. 

Q.  The  only  other  name  we  don't 

know  is  Lisa  Casias. 

A.  So  Lisa  Casias  is  --  I  think 

she  is  the  acting  CFO  right  now. 

Q.  And  the  date  of  this  e-mail  is 

March  20th,  2018? 

A.  Correct. 

Q.  And  the  people  mentioned  are 

Bob  Bonner  and  Mr.  Serrano,  and  tell  me  if 

you  can  identify  them,  and  then  we  will 
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Q.  Do  you  recall  this  e-mail  at 

all? 

A.  No  . 

Q.  Did  you  take  any  action  when 

you  got  this  e-mail? 

A.  Not  that  I  can  remember. 

Q.  Who  did  prepare  the  Secretary 

for  his  Congressional  testimony? 

A.  So  I  guess  depending  on  the 

topic,  but  normally  it  is  prepared  by  the 
Leg  Affairs  Group,  general  counsel. 

So  that  would  be  Mike  Platt  and 
Ross,  and  just  depending  on  what  he  is  -- 
what  the  hearing  is  on  sort  of  depends 
which  group  is  most  involved  in  his 
testimony . 

Q.  And  would  you  be  present  for 

that  preparation? 


A  . 

No  . 

Q  • 

Would  you  know 

it  was  going 

A  . 

Loosely . 

Q  • 

Woul d  they  be  - 

-  woul d  they 

provide 

him  with  written  talking  points 

advance 

of  his  preparation 

generally? 

A  . 

I  believe  he  has  written 
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